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Kant, Immanuel (1724—-1804)

Immanuel Kant’s philosophy of law consti-
tutes an attempt at specifying the institutional
conditions for the realization of the only in-
nate right he thought human beings possess,
namely the right to freedom. His most sys-
tematic account of law can be found in his
Doctrine of Right, which comprises the first
part of a larger work entitled The Metaphys-
ics of Morals (1797). Briefer, but nonetheless
important reflections can also be found in two
essays published shortly before the Doctrine
of Right, “Theory and Practice” (1793) and
“Toward Perpetual Peace” (1795).

A necessary condition of an agent’s free-
dom is, in Kant’s view, his ability to control
external resources. Kant’s account of what he
terms “Private Right” is thus largely taken up
with the problem of specifying the conditions
under which an agent can truly be said to pos-
sess an object of choice (a concept which Kant
construes broadly as including external things,
but also the actions of others which one con-
trols through promise or contract, and the sta-
tus of persons related in various ways to the
agent). Kant argued that a person cannot truly
be said to possess an object unless his posses-
sion extends to occasions in which he is not
in physical control of the object in question.
Real, “intelligible” possession requires that the
agent be able to view himself as having been
wronged by any interference with the objects
he claims to possess, even when he is not in
physical control of them. A conceptual require-
ment of the possibility of this kind of rela-
tionship between agents and things is that
others tacitly consent to relinquish any claim
they may have had over the object. We must
therefore presuppose, as a condition of mak-

ing sense of individual possession, that all peo-
ple, prior to individual acts of appropriation,
possess an equal prima facie right to all things.
Kant refers to this conceptual presupposition
as the idea of the “original community of land,
and with it of things upon it.”

Prior to the establishment of a lawful civil
order, however, people’s possessions can in fact
not be held with the kind of certainty that is
required as a condition of their freedom, for
they can never be assured that their respect of
other people’s possessions will be reciprocated.
Full property rights can therefore only exist
when people agree to quit the unlawful condi-
tion of the state of nature by submitting their
individual wills to “a collective general (com-
mon) and powerful will.” It is thus a duty for
human beings who cannot avoid living side by
side, and who therefore represent potential
threats to each other’s freedom in the state of
nature, to submit themselves to a civil, consti-
tutional order. (Kant even thought that those
persons who refused to quit the state of na-
ture could legitimately be coerced into doing
so.) Kant terms “Public Right” the set of insti-
tutional conditions which must be in place in
order to secure full property rights, and thus,
to realize the right to freedom.

The grounds for the establishment of the
state are thus clearly individualistic: individual
agents rationally consent to submit themselves
to legal authority so that their ability to ac-
quire objects of choice, and thus freedom, might
be secured. It follows that the “united will of
the people” is the only legitimate source of law.
The idea of the original contract uniting the
wills of all individuals subject to the authority
of the state must therefore serve as the norma-
tive basis for all legislative bodies. (Kant was
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not, however, a proponent of universal suffrage:
he thought that certain classes of people—
women, servants, apprentices, minors—lacked
the “independence” required to be full citizens.)
The people united through the idea of the origi-
nal contract as sovereign legislators cannot,
however, also hold executive authority, as the
latter is subject to the laws enacted by the
former, and it would be a logical contradic-
tion for the legislative authority to be both
sovereign and subject. The ruler holding ex-
ecutive authority is meant to administer the
law that the legislature makes. Kant believed
that simplicity was a prime virtue for this func-
tion and thus favored constitutional monar-
chy. The constitutional structure of Kant’s
republic is completed by the judicial author-
ity. Kant likens the relationship of sovereign,
ruler, and judge to the three propositions of a
practical syllogism.

The actual function which the idea of the
social contract is meant to perform is made
clear in “Theory and Practice.” It is meant to
serve as a counterfactual constraint on the
decision making of members of legislative
bodies: the legitimacy of laws in Kant’s view
depends upon it being possible for all citizens
to consent to them. However, Kant opposed
all eudaemonistic interpretations of this con-
dition. Law ought in his view to be enacted
not with a view to the happiness of citizens,
but rather so as to preserve and protect the
conditions of their freedom and autonomous
agency. For this reason, Kant was particularly
insistent about the importance of a vigorous
sphere of public debate, protected by legal
guarantees of freedom of the pen, as an aid to
legislation. Only by listening to the complaints
and suggestions of citizens might legislators
overcome the epistemic limitations which their
finite condition imposes upon them.

Although Kant therefore supported some
form of indirect public input into the legisla-
tive process, he was firm in his opposition to
any right of public resistance to legal author-
ity. The overthrow of a constitutional order
would risk plunging a society back into the
legal vacuum of the state of nature, a graver
threat to individual freedom in Kant’s view
than even fairly despotic regimes. Addition-
ally, the very idea of a right to resistance in-
volves a logical contradiction, in so far as it
would involve recognizing an authority supe-
rior to that of the (by hypothesis) supreme
authority of the sovereign. Kant was nonethe-
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less an admirer of the French revolution, if
not of its revolutionaries, and saw the enthu-
siasm it instilled in observers throughout Eu-
rope as a sign of the progress of mankind.

The stern authoritarian strand in Kant’s
legal philosophy can also be seen in his brief
remarks on penal law. He was a defender of
the principle of retribution in punishment, and
was a particularly steadfast proponent of capi-
tal punishment, against eminent legal theorists
of his time such as Cesare Beccaria.

Kant’s thoughts on international law com-
plete his philosophy of law. He viewed per-
petual peace as the final, most encompassing
condition which had to be fulfilled for free-
dom to be realized, and he wrote his principal
essay on the subject in the form of a peace
treaty. In it, he envisaged a federation of states
bound together through the observance of a
set of peace-promoting articles, notably a com-
mitment to republicanism as the form of gov-
ernment of all participating states, and the
extension by all member states of hospitality
to foreign nationals.

After generations of scholarly neglect, Kant’s
legal philosophy has enjoyed a renaissance in
recent years. Renewed interest has inevitably
led to conflicting views about what Kant actu-
ally meant. One very important debate has to
do with the interpretation of Kant’s
contractarianism. Leslie Mulholland’s account
of Kant’s philosophy of law argues that Kant’s
contractarianism is actually a thinly veiled ver-
sion of natural law theory. However, while it is
true that actual consent plays no role in the
argument leading up to the rational necessity
of the republican state, Kant’s view of legal and
political activity within the state is too reso-
lutely proceduralist and antieudaemonistic for
this interpretation to be entirely satisfactory.
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Kaufmann, Arthur (1923-)

Arthur Kaufmann, German jurist and legal
philosopher, is one of the foremost exponents
of a hermeneutical approach to philosophical
foundations of law. Kaufmann’s legal philoso-
phy developed, first of all, from axiological
neokantianism (G.Radbruch in his late period)
and philosophical hermeneutics (Hans-Georg
Gadamer). The roots of his work may also be
found in the existentialism of Karl Jaspers and
the anthropology of Karl Lowith.

Kaufmann’s conception is one which as-
pires to pinpoint the ultimate foundations of
law and addresses the problems of legal phi-
losophy at the level of basic epistemological
and ontological questions. As a result, he pro-
poses a procedural justice theory which is
founded on the person (eine personal
[sachlich] fundierte prozedurale Gerechtig
keitstheorie).

In his view, law in the primary meaning of
the word always pertains to concrete cases. Le-
gal norms or principles are solely “potential”
law and the entirely real law is that which is
just in a given situation (ipsa res iusta). Justice
belongs to the essence of law and “unjust law”
constitutes a contradiction in terms. Kaufmann
opposes all those theories which accept legal
norms (Gesetz) as the only foundation for es-
tablishing just law (Recht). In Kaufmann’s opin-
ion, such theories are powerless in the face of
all types of distortions of law. He suggests that
the basic phenomenon which needs to be ex-
plained and which cannot be disregarded by a
philosopher of law is so-called legal lawless-
ness (gesetzliches Unrecht). According to
Kaufmann, the “legal lawlessness” of twenti-
eth-century totalitarian states proved with the
accuracy of scientific experiment that the real-
ity of law consists of something more than bare
conformity with legal norms. The existence of
lex corrupta indicates that law contains some-
thing “nondispositive,” which is not at the free
disposal either of legislator or judge and which
determines the content of law.

Kaufmann accepts a concept of truth and
cognition based on the principle of conver-
gency: “nondispositive” content, emerging as
the conformity of a number of cognitive acts
by different subjects, indicates the presence of
being. Taking into account the nondisp
ositiveness of law, the fundamental questions
of philosophy of law (What is law? and What
are the principles of a just solution?) lead di-
rectly to ontology, to the question about a
being that provides foundations of law.

The determination of what is just takes
place in a certain type of process. A question
about the ontic foundations of law is a ques-
tion about the ontic foundations of this proc-
ess. In analyzing the process of determining
legal judgment, Kaufmann rejects a model
based on simple subsumption and proposes
one based on inference by analogy in which
concrete law ensues through a process of
“bringing to conformity” that which is nor-
mative with that which is factual. The under-
standing of legal norms is determined in
respect of the concrete data, and the concrete
data are interpreted in the light of norms. In
this process a single sense is established and
equally expresses an understanding of given
data and corresponding norms. The establish-
ment of this “sense” appears to be
“nondispositive” and controlled inter
subjectively. So, in conformity with his con-
vergent concept of truth, he accepts the exist-
ence of an entity corresponding to that sense
and calls it the “nature of things.” The “na-
ture of things” is a real relation that occurs
between being and obligation, between the
conditions of life and normative quality. A
question arises about the ontic bases corre-
sponding to the nondispositiveness of “mate-
rial” undergoing “treatment” in the process
of determining both judgment and the proc-
ess itself. In Kaufmann’s conception this ontic
basis is man, not “empirical man,” but man
as a “person” understood as a set of relations
between man and other people and things. A
“person” is that which is given and perma-
nent in the process of the finding of just law
(the “what” of the process). On one hand, it
consists of those relations which undergo
“treatment” in the process. On the other hand,
a “person” determines the procedure of the
process (the “how” of the process). A “per-
son” being, at the same time, the “how” and
the “what” of the process of realization of law,
is also, to put it in another way, a structural
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unity of relation and that which constitutes
this relation (unity of relatio and relata). Ac-
cording to this approach a “person” is nei-
ther an object nor a subject. A “person” exists
only “in between.” It is relational, dynamic,
and historical. A “person” is not substance, is
not a state, but an event which changes in every
process of finding a just solution.
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Kaufmann, Felix (1895-1949)

Businessman and lawyer, Felix Kaufmann
taught philosophy of law in the law faculty in
Vienna; he also participated in the Vienna Cir-
cle, the only follower of Edmund Husserl to
be associated with it. From 1939 onward, he
taught philosophy at the New School for So-
cial Research in New York. Although
Kaufmann was always very interested in math-
ematics, he first studied law, in part, for prac-
tical reasons; he completed a doctorate in law
under Hans Kelsen (1881-1973) in Vienna in
1920, and a doctorate in philosophy (with a
thesis in philosophy of law) in 1922. He was
then named a Privatdozent in Vienna on
Kelsen’s recommendation. Since his university
position was unpaid, he worked in the pri-
vate sector, eventually becoming manager of
the Anglo-Iranian Oil Company for Austria;
all the while, he continued to teach, to attend
meetings of Moritz Schlick’s (1882-1936) and
Friedrich Waismann’s (1896-1959) circle, and
to publish. After arriving in the United States
in 1939, Kaufmann participated in the Inter-
national Phenomenological Society and edited
the phenomenological movement’s American
journal, Philosophy and Phenomenological
Research.

During his student days, Kaufmann became
acquainted with the work of Edmund Husserl,
particularly the Logical Investigations, and
considered himself to be a phenomenologist
during his career. He never thought of himself
as a logical positivist, but did have high re-
spect for that group’s rigorous, clear, logical
analyses. He had an extremely wide range of
interests, publishing books on the philosophy
of law, on the philosophy of mathematics, and
on the logic and methodology of social sci-
ences (including economics). He took concepts
from, among other places, Husserl’s more logi-
cal and mathematical earlier works, and ap-
plied them to questions dealing with legal
theory in particular and with theory in the
social sciences in general.

Kaufmann’s first three books, in the 1920s,
dealt with the philosophy of law. Drawing on
Husserl’s Logical Investigations, he attempted
to work out a logic of procedural rules in or-
der to establish the logical basis for Hans
Kelsen’s pure theory of law. According to
Kelsen, legal theory must abstain from mak-
ing any value judgments about its object, the
norm. The norm is an ought statement, can



be neither true nor false, cannot be reduced to
or derived from an is, a statement of fact which
can be either true or false. Kaufmann rejected
Kelsen’s kantianism in favor of a more
phenomenological point of view. For
Kaufmann, the norm has a dual aspect—the
substantive norm itself, the is, and the sanc-
tion, the ought—and it is possible to reduce
the norm to the factual human behavior which
underlies it.

Kaufmann believed that anything in human
experience is open to rational thought, and
that if the use of value terms follows rules,
then it is possible to treat them as objectively
as we treat the use of any other terms. As he
notes, arguments using norms are often ellip-
tical because the norms are not explicitly
stated; however, once normative statements are
clarified, we can see that they suffered from
ambiguity but not from being “subjective.”
In fact, just as David Hume showed that it is
impossible to demonstrate the validity of in-
duction in natural science, so there may be no
ultimate justification for the norms we choose,
but once the norm is given, rational analysis
is just as possible as in any “objective” sci-
ence.

Kaufmann felt it was important to examine
the conditions under which human experience
in its various realms becomes intelligible, and
this means to examine the logical and meth-
odological issues involved in ensuring that dis-
course about experience can be meaningful and
that judgments about experience can become
justified. He rejected simplified views on the
distinction between natural science and social
science, claiming that there was a unity to sci-
ence. Philosophy is essentially a critique of
knowledge; thus philosophers must deal with
the logic of science, handling questions of the
means of validation of belief implicit in the dif-
ferent sciences and clarifying the concepts used
in sciences and in the very structure of the vari-
ous sciences. All special sciences, such as juris-
prudence, require a philosophical foundation
that will work out the rules and methods of
analysis and interpretation that can be used val-
idly to produce justified beliefs.

Although Kaufmann always claimed to be
a phenomenologist and not a logical positivist,
some themes common to the early Husserl and
the Vienna Circle can be seen in his work: the
desire to make philosophy scientific, the view
that there was a unity to science, the notion
that we are to deal with the things themselves
and not with something transcending all possi-
ble experience, and the accent on logic and on
detailed analyses.
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Kelsen, Hans (1881-1973)

Hans Kelsen was born in Prague on October 11,
1881, to Jewish parents. After studying law at
the University of Vienna, he began teaching law
in the Habsburg capital. Following World War
I, he was asked to draft the constitution for the
new Austrian Republic. He became professor
of public law at the University of Vienna, judge
of the Constitutional Court, and one of the lead-
ing figures in Austrian academic, legal, and
political circles. In 1930, following the dismissal

KELSEN, HANS 477



of the members of the Constitutional Court by
the government, Kelsen left Austria and during
the following decade taught in Cologne, Ge-
neva, and Prague. In 1940, he emigrated to the
United States. After lecturing at Harvard and
Wellesley College, he accepted a position with
the University of California at Berkeley, where
he taught until his retirement in 1952. He died
in Berkeley on April 19, 1973.

As a professor of law, he wrote important
treatises on public law, Austrian constitutional
law, and international law. He was also inter-
ested in political science and political theory,
writing works on the state, socialism and
marxism, the parliamentary system, and democ-
racy. Throughout his career, he conducted an
unrelenting polemic against natural law theory;
this led to studies of various moral philosophers,
as well as excursions into anthropology. His cen-
tral claim to fame, however, is his theory of law,
which he began developing during his Austrian
years with two colleagues, Adolf Merkl and
Alfred Verdross, and which came to be called
the “Pure Theory of Law.” The theory took
shape in the writings of the first quartercentury
of his career and was set out programmatically
in 1934. Thereafter, he refined and revised it in
a series of publications, notably in 1960 and
posthumously in 1979.

Kelsen’s goal was to apply empiricism and
moral skepticism to the study of law, to make
possible a value-free “science of law.” Nine-
teenth-century German legal thought had cre-
ated a “general theory of law” (Allgemeine
Rechtslebre) as a field of study separate from
the “philosophy of law” (Rechisphilosophie,
or moral considerations about law). Kelsen
saw himself as continuing the project of a gen-
eral theory of law, but in a way which would
remove some of the errors that still infected
this discipline. Hence, the need for a purified
theory of Jaw, a “Pure Theory of Law.”

Norms

Law is a collection of norms—standards for
behavior—and the science of law is the sys-
tematic exposition of these norms. To locate
norms (and law) among the possible objects
of study, Kelsen appeals to the German dis-
tinction between Naturwissenschaften (natu-
ral science) and Geisteswissenschaften (the
humanities), and the concepts of “meaning”
and “interpretation” attendant on the latter
term. Norms allow us to interpret events as
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having certain meanings. (For instance, one
homicide is “interpreted” as murder, while an-
other is interpreted as a lawful execution.) These
meanings are not discernible empirically: to a
natural scientist, the two homicides mentioned
above look the same. For this reason, follow-
ing neo-kantian practice, Kelsen refuses to say
that norms “exist”; instead they are “valid”
or “in force” (gelten). They are not facts, but
meanings: they belong on the ought side of the
is/ought distinction, and therefore cannot be
discovered by empirical research.

This immunity to empirical research would
appear to make any discussion of norms unsci-
entific. However, there is one class of norms
which can be the object of science, namely those
whose validity is conditioned by human events:
“positive” norms. (For instance, murder can
be interpreted as “wrong” either because of a
legal norm enacted by a legislature or because
of an absolute moral norm.) The legal norm is
positive, because it is interpreted as arising from
an empirical event, while the moral norm is not.
Positive norms can be identified by identifying
the acts which are interpreted as giving rise to
them. A science of norms, then, has an empiri-
cal basis. There are therefore two kinds of sci-
ence: causal sciences (describing facts) and
normative sciences (describing positive norms).

Nevertheless, a science of positive norms
is never a purely empirical exercise. Every in-
terpretation of an event as giving rise to a norm
has both an empirical and a nonempirical com-
ponent: the empirical component is the iden-
tification of the event, the nonempirical is the
reliance on the existence of a higher norm
making this event a source of norms. (For in-
stance, acts of the legislature are interpreted
as creating norms, because of the belief in the
existence of a higher norm giving norm-mak-
ing power to the legislature.) Thus, normative
interpretations always rely on other norma-
tive interpretations.

This leads to a problem of infinite regress.
An appeal to facts alone cannot be the answer,
since an ought cannot be derived only from an
is. The best answer Kelsen could give was to
say that there was an ultimate normative in-
terpretation relying on no other normative in-
terpretation, which he called “presupposing
the basic norm.” (For instance, an event is in-
terpreted as creating a constitution because we
presuppose a basic norm, making this event a
source of norms.) In a sense, therefore, it is a



matter of personal belief whether there are any
norms at all, even positive norms. Kelsen’s
theory of basic norms has been the object of
much controversy and criticism.

Law

All the norms whose validity rests on one ba-
sic norm form a system of norms. Norms
whose object is the behavior of people toward
one another are called social norms. All sys-
tems of social norms rely on sanctions as a
motive for compliance. Law differs from the
other systems of social norms in that it is the
only one which relies on physical force as a
sanction. Indeed, it is a characteristic feature
of law that it prohibits all use of force except
as a sanction for wrongdoing. Law is there-
fore a technique for getting people to act in
certain ways through the threat of coercion.

All legal norms are positive norms: they
come into force and pass out of force when
certain human events occur, and never because
of their moral desirability or undesirability.
The two social facts which can create or re-
peal law in all legal systems are the acts of
competent officials and desuetude or “nega-
tive” custom (the fact that a law is neither
obeyed nor enforced). Some legal systems also
allow “positive” custom to be a source of law;
precedent as a source of law in common law
countries is understood by Kelsen to be a form
of positive custom.

According to Kelsen, traditional jurispru-
dence thought of law as the will of the state.
This view created problems for the concepts
of international law (since there is no higher
state imposing its will on other states) and
public law (since it is unclear how the state
can impose its will on itself). The pure theory
of law corrects this misunderstanding, by de-
fining law as a system of norms and defining
the state as simply another name for a legal
system which has reached a certain level of
centralization. This allows us to see that inter-
national law is indeed law; it is a system of
norms which makes use of coercive sanctions
(reprisals and war). However, international law
is a decentralized legal system, as law is in primi-
tive societies; its norms arise through custom
and treaties, and its sanctions are matters of
selfhelp, decided on and enforced by the sub-
jects of the system, namely individual states.

Legal Systems
A legal system is a Stufenbau, a hierarchical
structure of norms; norms at one level are ad-

dressed to officials at the next lower level and
regulate the creation of norms by these offi-
cials. The norms of the constitution are ad-
dressed to legislators and regulate the legislative
process; the norms in statutes are addressed to
judges and regulate judicial decisions; and the
individual norms in judicial decisions are ad-
dressed to enforcement officials and order them
to use coercion against specific individuals.
Higher norms are made more specific by lower
ones: law flows down in a series of cascades
from the most general provisions to issue in
specific acts of coercion against specific indi-
viduals. All legal norms (except those at the
lowest level) are about the creation of more
specific norms, and so law has this feature of
regulating its own creation.

Traditional jurisprudence, says Kelsen, was
unable to see the unity of a legal system. The
pure theory reveals the unity of the system.
All law is about the creation of lower norms
and is addressed to officials; so there is no dis-
tinction in kind between public and private
law. All officials (except those at the lowest
level) perform both functions: they create law
for the next lower level, and in so doing they
apply the law of the next higher level. There is
only a difference of degree, and not of kind,
then, between the various levels: all applying
of norms involves a degree of discretion, but
legislators have more of it than judges, and
judges more of it than enforcement officials.

Where norms are defective (obscure, am-
biguous, inconsistent), the consequence of sys-
tematic unity is to leave the judge free to decide
as he wishes. There is no way internal to the
law of resolving these difficulties. The stand-
ard rules of interpretation are of no use, and
there is no scientific way of weighing interests
or finding the “just” solution. While these
cases are not covered by any specific legal
norm, nevertheless there are no gaps in the
law, that is, no cases for which the law does
not provide a solution, since the law requires
the judge to dismiss a case which cannot be
brought under any existing norm.

In some of his writings, Kelsen suggests that
whenever a legal system is effective (that is,
generally obeyed and enforced), a basic norm
is presupposed. (Thus, when a revolutionary
regime ousts an existing one, legal scholars will
recognize the decisions of the new regime as
law, that is, presuppose a new basic norm, if
the new regime can make itself obeyed.) At one
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time, Kelsen was thought to hold that legal
scholars should recognize a new regime when
itis effective. Kelsen’s doctrine of the basic norm
has been invoked in a number of court cases
following a revolutionary change of govern-
ment, but with inconsistent results, since much
uncertainty still surrounds the doctrine.

Developments

The basic features of Kelsen’s theory just de-
scribed remained constant throughout the dec-
ades. A number of other tenets changed over
the years. The most important of these con-
cern his view of the role of the legal scholar
and of logic in the law. The change occurred
in two stages.

In the first stage, which is reflected in Reine
Rechislehre (Pure Theory of Law), kantian
constructivism was abandoned. Legal norms
are not declarative sentences produced by the
legal scholar’s reformulation of the legal ma-
terial; they are imperative sentences and are
already given in the legal material. The schol-
ar’s task is limited to producing propositions
of law (Rechtssditze), declarative sentences as-
serting the existence of the legal norms. This
about-face entailed the demise of the earlier
theory of the individuation, structure, and
function of norms. So, Kelsen came to ac-
knowledge that legal norms were not all duty-
imposing; some granted permissions, others
conferred powers, and others repealed exist-
ing norms. This change of view meant that a
higher norm’s regulation of the creation of
lower-level norms in a legal system could be
explained in terms of the conferral of power
on the lower official rather than as a directive
to the lower official to impose a sanction.

In the second state of Kelsen’s development,
which is reflected in Allgemeine Theorie der
Normen (General Theory of Norms), once he
came to see norms as imperative sentences, he
concluded that they could not stand in logical
relations (since logical relations hold only be-
tween sentences with truth-value). If they could
not stand in relations of contradiction, then
the incompatibility of conflicting norms was
no longer a logical truth. Conflicting norms
could coexist, and the only way a conflict could
be resolved was by the explicit repeal of one of
the norms, and not by the legal scholar. The
new position also undermined the earlier claim
that national and international law must form
a single system. As well, if norms could not
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stand in relations of entailment, then it was
impossible to derive an individual norm from
a general norm (and suitable factual premises);
creation of the lower norm by an official did
not involve any logical derivation from a higher
norm, but only an act of will. To replace the
relation of entailment, Kelsen posited a rela-
tion of “correspondence” between higher and
lower norms: a lower norm is justified if it “cor-
responds” to a higher norm.

Kelsen is considered by many to have been
the most important legal philosopher of the
twentieth century. His influence was greatest
in German-speaking countries, where he is still
widely discussed, in Latin America, where he
was hailed as the defender of a nonideological
treatment of law against natural law theory,
and in Japan and Korea, where he is consid-
ered to be the model of European legal theory.
He is one of the few continental legal theo-
rists to be widely known in the English-speak-
ing world, where he influenced thinkers
interested in conceptual issues, such as H.L.A.
Hart and Joseph Raz. In the decades since his
death, his star has waned in the Anglo-Ameri-
can jurisprudential world, now preoccupied
mainly with normative issues.
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Lasswell/McDougal Collaboration:
Configurative Philosophy of Law

Myres S.McDougal (1906-1998) and Harold
D.Lasswell (1902-1979), scholars with very
different disciplinary and intellectual back-
grounds, divergent but complementary work
habits, and characteristic personality profiles,
collaborated for almost fifty years in the con-
struction of a jurisprudence for a free society.
Its emphasis is on law, science, and the policies
of human dignity. Over the years it has been
subject to various designations, such as juris-
prudence of the policy sciences, policy-oriented
jurisprudence, contemporary legal realism, and
the New Haven school or approach. In this en-
try we designate their approach configurative
jurisprudence, because the framework or con-
figuration it recommends is so distinctive when
compared to conventional jurisprudence that
friendly critics have suggested that it constitutes
an incipient “new paradigm.”

Every jurisprudential school of thought
incorporates a framework—usually implied or
assumed—of “thinking” processes that sets the
conceptual boundaries of discourse and de-
fines the standards of professionalism to ei-
ther confirm or challenge conventional
jurisprudential wisdom. Configurative juris-
prudence is explicit about its purpose. It is a
theory for inquiry about law and includes a
requirement that it facilitate not only our un-
derstanding of law in any context, but law’s
improvement as well. Improvement is ap-
praised in terms of how well law contributes
to the achievement of human dignity.

The general orientation of configurative
philosophy of law exhibits five major empha-
ses to further inquiry and attendant profes-
sional responsibility.

1. It distinguishes the observational stand-
points of the scholar and decision maker and,
in aid of enlightenment, as well as of decision
(for improving law’s impact on the achieve-
ment of human dignity), develops a theory
about law, and not merely of law.

2. It establishes a focus of attention and
creates a map of inquiry, both comprehensive
and selective, for effectively relating authori-
tative decision (that is, law) to the larger so-
cial and community processes by which that
law is affected and which it in turn affects.

3. It formulates problems in terms of
events in social process, that is, in terms of
disparities between aspiration and achieve-
ment in a community’s shaping and sharing
of values.

4. It postulates, and makes commitment to,
a comprehensive set of human dignity values
for the public order of particular communi-
ties (including the world community as a
whole), which can be made explicit, in social
process terms, in whatever degrees of abstrac-
tion and precision may be required in inquiry
and decision.

5. It identifies the whole range of intellec-
tual tasks relevant to the making of decisions
and inquiry about and about the interrelations
of law and social process. It specifies economic
and effective procedures for the performance
of each of these tasks.

The roots of configurative jurisprudence are
tied to the revolt against formalism in social
theory generally, and its particular expression
in law as reflected in legal realism. It is also
highly influenced by philosophical pragma-
tism’s concern with pedagogy and cognition
as reflected in John Dewey, especially his “How
We Think,” which forms the conceptual
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inspiration of a problem-oriented, solution-di-
rected jurisprudence of decision making.

Vantage Point

Jurisprudence is conceived as a theory for in-
quiry about law. Effective and credible inquiry
requires sensitivity to vantage point as well as
attention to deeper levels of self-scrutiny, since
what is “observed” itself involves a question
of values reposing so to speak in the antecham-
ber of legal theory. The intellectual product
of inquiry about law influences what becomes
operational law. Observation involves some
commitments about preferred values for the
public order—for the self and as recommended
for others. Human dignity is the recommended
“postulate” to guide inquiry as well as the
normative dimensions of legal interventions.
The establishment and maintenance of the ob-
server’s standpoint is therefore the starting
point of inquiry about law.

Observing Context and Decision
Configurative jurisprudence emphasizes a fo-
cus on problems in context as well as
decisional responses to them. The focus on
context and problems requires intellectual
tools of flexibility and dexterity so as to par-
ticularize problems in microdetail and relate
those problems to the larger community con-
text from which they emerge. The method for
performing these tasks is termed “phase analy-
sis,” a procedure that permits context to be
assayed at whatever level of abstraction is ap-
propriate to the nature of the problem and
the goalvalues implicated. The procedure re-
quires inquiry into participants, their perspec-
tives, the assets or base values at their disposal,
the situations in which they operate, the strat-
egies they employ, and the results and out-
comes generated. In short, phase analysis
reveals that every social process consists of
human beings pursuing values through insti-
tutions using resources.

A significant insight into the nature of so-
cial process is that its manageability for con-
textual inquiry about law is in some measure
delimited by a relatively small number of what
are conceived as value-institutional categories.
No claim is made that these categories are a
closed system regarding the identification of
other potentially relevant or functionally
equivalent value-institutional categories. The
values are power, wealth, respect, enlighten-
ment, skill, well-being, affection, and rectitude.

These values refer generally to what all peo-
ple want. The list of eight values is logically
exhaustive in this regard but empirically empty.
That is, even though all people want each of
the eight values the ways in which or proc-
esses through which people give definition to
and evaluate values are likely to differ from
context to context.

Improving the outcomes of the processes
through which values are shaped and shared
is the central objective of configurative juris-
prudence. Because law is to be used to achieve
this objective (that is, to assist in securing a
public order of human dignity), developing an
empirical picture or mapping the complex in-
terrelations among law, power, and social
process in any context of concern is essential
for scholar and decision maker. The phase
analysis procedure can be and has been used
for this purpose.

Formulating Particular Problems in
Decision Context

From the map of community social process and
its interrelated outcomes, the particular focus
of configurative jurisprudence is inquiry about
law, that is, authoritative and controlling deci-
sion. The focus on decision making puts an
emphasis on delineating the activities that are
engaged in decision making. In general, con-
figurative jurisprudence identifies seven activi-
ties or functions that comprise any process of
decision making and explores how each func-
tion may be used to improve the explicitly ra-
tional aspirations of legal decision making. (For
further discussion of the functions of decision,
see especially “The World Constitutive Process
of Authoritative Decision.”) This contrasts
sharply with rule or precept-focused jurispru-
dence. The differences are illustrated as follows:

Rule Decision
All or nothing Intelligence
Logically incomplete Promotion
Ambiguous Prescription
Circular Invocation
Comes in opposites or Application
legal complementarities

Gaps (legal vacuum) Termination
Normative ambiguity Appraisal

As a functional matter, precept-focused ju-
risprudence addresses the issue of decision in
an astigmatic manner. There is, in consequence,
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no desire or need for a comprehensive concept
of decision making, or for contextuality.

The Key Intellectual Tasks

In addition to delimiting the general context
of law (that is, authoritative decision), the ju-
rist must formulate particular problems for
systematic and comprehensive inquiry. Here
the “intellectual” tasks of the jurist come to
grips with the core elements of policy or con-
figurative thinking.

This involves goal thinking, trend think-
ing, conditioning/factor thinking, projective
thinking, and alternative thinking. For elabo-
ration of these intellectual tasks, see, in par-
ticular, Jurisprudence for a Free Society, A
Pre-View of Policy Sciences, and “Theory
About Law.”

The central questions that configurative
jurisprudence addresses are as follows: What
is the public order, constitutive process, and
civil society that law defends and promotes?
What kind of order, process, and society
should law promote and defend? How might
this be achieved in a principled, fair, expedi-
tious, and economically sensible manner? The
focus on decision as the fulcrum of a realistic
jurisprudence of human dignity stresses the
dynamic element of legal theory and profes-
sional responsibility for the shaping and shar-
ing of basic values. Jurisprudence in this view
is neither value free nor neutral toward the
ends it is meant to serve.
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Latin American Philosophy of Law

Latin American philosophy is European in
origin; it constitutes a chapter in the history
of western philosophy. Latin American phi-
losophy of law, in particular, exhibits this char-
acter quite clearly and has been heavily
dependent on the thought of continental phi-
losophers and jurists. The influence Anglo-
American philosophy has exerted upon Latin
American legal philosophy, with very few ex-
ceptions, is relatively recent and limited.

The history of Latin American legal phi-
losophy may be broken down into four peri-
ods, each of which is dominated by the
influence of one or more European philosophi-
cal movements.

Colonial Period (ca. 1550-1750)

In the years that followed the European land-
ing on America, the greatest influence exerted
upon Latin American thought in general came
from scholasticism. The texts studied were
those of the medieval scholastics, primarily
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Thomas Aquinas (1225-1274) and John Duns
Scotus (ca. 1265-1308), and of their Iberian
commentators, Francisco de Vitoria (1492/
1493-1546), Domingo de Soto (1494-1560),
Pedro da Fonseca (1528-1597), and above
all, Francisco Sudrez (1548-1617). Latin
American legal philosophers in this period
were mainly concerned with elucidating is-
sues dealing with the legitimacy of the con-
quest, the morality of the economic system of
encomiendas (grants of natives to landown-
ers), and, above all, the rights of Native Ameri-
cans. The most important thinker who
questioned the legitimacy of the conquest was
Vitoria. The generally accepted view of pe-
ninsular authors was that the Spanish and Por-
tuguese Crowns had rights of property over
the goods found in the newly discovered lands.
Vitoria used an argument based on analogy
against this view. Suppose Native Americans
had discovered the European continent; would
the mere act of discovering it yield property
rights for them? An affirmative answer would
imply that Native Americans had property
rights over the European continent, a fact
which no Europeans would have accepted.

During the years immediately following the
discovery, the peninsular Crowns instituted a
political-economic system of “allotment of In-
dians,” more widely known as the system of
encomiendas. This system rested mainly upon
the tenets of the traditional feudal organiza-
tion of medieval Europe. Native Americans
were forced to work for Spanish and Portu-
guese settlers; they had a status similar to that
of serfs in feudal Europe. Colonists were
granted a certain number of natives, on many
occasions well over several hundred; the colo-
nists then put the natives to work and reaped
the benefits. The colonists in charge of these
natives were obliged to provide for their gen-
eral welfare. However, both the nature of such
welfare and its enforcement were quite inad-
equate. This prompted a heated philosophi-
cal debate concerning the rights of Native
Americans.

The most important figure in this debate
on the side of the natives was Bartholomé de
Las Casas (1474-1566). Las Casas devoted
his life to the defense of the rights of Native
Americans. Among the fiercest adversaries of
Las Casas was Juan Ginés de Sepulveda (1490-
1571). Sepulveda’s view was that the spiritual
mission of the Catholic church justified the
political subjugation of Native Americans.

Independentist Period (ca. 1750-1850)
Around the middle of the eighteenth century,
leading Latin American intellectuals began to
lose interest in the philosophical issues that had
concerned scholastics and became interested
in social and gubernatorial questions related
to the political independence of the colonies
from the European Crowns. They did not com-
pletely abandon their scholastic sources, and
the theories of natural law they had inherited
from Vitoria and Sudrez played a significant
role in the formation of their ideas. During this
period most Latin American countries gained
their independence and produced their first
political constitutions. These constitutions
were, for the most part, copies of European
ones. This spirit of imitation has not dimin-
ished much with the passing of time—not only
do many contemporary Latin American con-
stitutions exhibit this imitation, but many con-
temporary laws do as well.

The first Latin American treatise on inter-
national law was written in this period by
Andrés Bello (1781-18635). Bello was a strong
defender of the thesis that Latin America was
in need of a second independence, an intellec-
tual independence. Another philosopher of
this period concerned with the “intellectual
independence” of Latin America was Juan
Bautista Alberdi (1810-1884). These authors,
as well as most others at the time, were influ-
enced by the ideas of the Enlightenment, the
French encyclopedists, and the intellectual
leaders of the French revolution.

The leaders of the independentist movement
were men of action who used ideas for practi-
cal ends. As a result there is limited theoretical
value and originality in their views. These think-
ers made reason a measure of legitimacy in
social and governmental matters, and found
the justification for revolutionary ideas in natu-
ral law. Moreover, they criticized authority, and
some of them regarded religion as superstitious
and were opposed to ecclesiastical power. These
views paved the way for positivism.

Positivist Period (ca. 1850-1910)

Positivism in Latin America was more than a
philosophical view which rejected metaphysics
and theology; it became an ideology, a way of
life, that pervaded most aspects of society. The
positivist slogan, “Order and progress,” has
been immortalized in the Brazilian flag. In the
realm of legal philosophy, the positivist attack
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on metaphysics was transformed into an attack
on the main tenets of natural law: under the
positivist light, law needs to be understood as
an ever-changing phenomenon, contingent
upon historical and geographical factors.

The single most important influence on
Latin American philosophy during this period
was Auguste Comte (1875-1925), although
many other thinkers, including some follow-
ers of Comte, exerted considerable influence
as well. A list of such thinkers must include
Emile Durkheim (1858-1917), Charles Dar-
win (1809-1882), and Herbert Spencer
(1820-1903). Their views were spread
throughout Latin America by the works of
Enrique José Varona (1849-1933), José
Ingenieros (1877-1925), Valentin Letelier
(1852-1919), José Maria Luis Mora (1794-
1850), and others.

Among the most important positivist legal
philosophers in Latin America is Carlos
Octavio Bunge (1875-1918), whose theory
placed law within the realm of ethics. He sepa-
rated ethics from metaphysics and related it
to psychology and biology. Other important
positivists who worked in the field of law in
Latin America were Mariano Cornejo (1866—
1942), Gabino Barreda (1818-1881), and José
Enrique Rod6 (1871-1917).

It is in Brazil where the positivist movement
exerted the greatest influence. Among the most
important positivist philosophers of law in Bra-
zil are Tobias Barreto (1839-1889), Carlos
Bevilaqua (1859-1944), and Sylvio Romero
(1851-1914). Romero tried to combine the
thought of Kant with standard positivist ideas.

Contemporary Period (ca. 1910-present)
Contemporary legal philosophy in Latin
America begins with the demise of positivism,
although in Brazil positivism never died com-
pletely. This accounts for some of the differ-
ences between Spanish-American and Brazilian
legal philosophy. Disenchanted with the per-
spective afforded by positivism, Latin Ameri-
can philosophers and jurists moved away from
French philosophy. Either in the form of the
ideas of the French revolution (independentist
period) or in the form of the positivism em-
braced by Comte and his followers (positivist
period), French philosophy had held sway in
Latin America since around the middle of the
eighteenth century.

However, contemporary Latin American
legal philosophy continues to follow European

developments closely. Among the most impor-
tant European philosophical movements
which have influenced Latin America in this
century are neo-thomism, neo-kantianism,
phenomenology, and analytic philosophy.

A return to scholastic philosophy by Latin
American philosophers was but natural, since
Latin Americans are Catholic for the most
part. The work of the neo-thomist Jacques
Maritain (1882-1973) exerted considerable
influence on them. Among the most impor-
tant Latin American philosophers of law em-
bracing neo-thomist views are Octavio Nicolas
Derisi (1907- ), Tomas D.Casares (1895- ),
and Oswaldo Robles (1905-).

Neo-kantianism also exerted considerable
influence. Early in the century this influence
was mainly due to the work of José Ortega y
Gasset (1883-1955) and Manuel Garcia
Morente (1886-1942), who had a profound
impact on Latin American philosophy. In ad-
dition, Luis Recaséns Siches (1903-), Eduardo
Garcia Maynez (1908- ), and Carlos Cossio
(1903-1987) disseminated German philoso-
phy in Latin America. These philosophers were
also greatly influenced by Rudolf Stammler
(1856-1938), Giorgio Del Vecchio (1878-
1970), and above all by Hans Kelsen (1881-
1973). Kelsen’s “pure theory of law”
continues to play a leading role in the curricu-
lum at most Latin American law schools. The
Brazilian Miguel Reale (1910-) deserves spe-
cial mention; his system is hard to classify but
displays the influence of historicism. He de-
scribes it as “cultural realism.”

The extreme formalism inherent in Kelsen’s
doctrine engendered a reaction which eventu-
ally culminated in a more general attack on the
formalism of Marburg neo-kantianism. The
attack on Hermann Cohen (1842-1918) and
on Paul Natorp (1854-1924), in particular,
paved the way for the introduction of
phenomenological philosophy of law in Latin
America. This was further facilitated by the fact
that some of the philosophers already men-
tioned, such as Ortega y Gasset, had themselves
undergone this transformation. Edmund
Husserl (1859-1938) is the inspiring figure of
the phenomenological movement, but the in-
fluence of Martin Heidegger (1889-1976),
Max Scheler (1874-1928), Nikolai Hartmann
(1882-1950), and others has also been consid-
erable. Juan Llambias de Azevedo (1907-1972)
is the most important Latin American philoso-
pher of law influenced by phenomenology,
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although he was also influenced by Catholic
philosophy in general.

Analytic philosophy has exerted some in-
fluence in recent Latin American legal philoso-
phy. Initially this influence was limited to
Argentina, Brazil, and Mexico, but it has slowly
spread into other countries. The Anglo-Ameri-
can philosophers of law who have had the great-
est influence in Latin America are H.L.A.Hart
(1907-1992) and Lon Fuller (1902-1978).
Among those Latin American legal philoso-
phers who have shown an interest in analytic
philosophy are Eduardo Rabossi (1930- ),
Roberto Vernengo (1926- ), Genaro Carrid
(1922-), and Carlos Santiago Nino (1943-).
Carri6 has translated into Spanish works by
Alf Ross (1899- ) and H.L.A.Hart, and has
written numerous articles. Nino was a prolific
writer who published regularly in Anglo-Ameri-
can journals and concentrated, like Rabossi,
on issues concerning constitutional law and
human rights violations in Latin America.

In each of its stages of development, Latin
American legal philosophy has produced schol-
arly pieces of high quality. In order to appreci-
ate fully its achievements, however, its close
relationship to developments in Europe must
be taken into account. Latin American legal
philosophy has evolved around European fig-
ures. The rejection of positivism carried with it
a rejection of French philosophy and brought
German philosophy into a preeminent role,
which continues unabated to this day. The in-
fluence of German philosophy can be felt not
only on the philosophy of law in general but
also on specific legal areas, such as criminal law.
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See also Cossio, CARLOS

Law and Economics
See ECONOMICS AND LAW

Law and Society
See ROLE; SOCIOLOGY OF LAW

Lease
See HIRE

Legal Ethics
See ETHICS, LEGAL

Legalism

Legalism holds moral conduct to be a matter
of rule following and the moral relationship
of rights and duties. However, legalism is first
and foremost a personal and social attitude
rather than a philosophical or theoretical con-
cept in law.

Various aspects are important: (1) the cul-
tural context of legalism is not limited to west-
ern history and democracy; (2) legalism as an
attitude concerns the relation between indi-
vidual and state as an expression of the psy-
chosocial development of human beings, their
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moral and legal consciousness; (3) there are
major implications of the rule-governed char-
acter of conduct in law, legal semantics, phi-
losophy and theory or argumentation, and the
pragmatics of politics; a legalistic attitude does
not stand on its own but is related to all these
aspects.

Cultural Context
One of the schools in the ancient period of
Chinese philosophy, named the period of the
hundred schools and lasting until 221 B.C.,
was the Legalist school. The name did not
appear until 90 B.C., but the ideas had been
influential for nearly five hundred years. The
concentration of power in the ruler was the
central motive of the Legalist school, and the
manner to achieve that goal threefold: law,
statecraft, and power. Perfection of a system
of reward and punishment, rigid manipula-
tion of power, and strict ordering of social
relationships to maintain the state brought
these goals to realization. The implicit image
of a human being was based on the assump-
tion of the evil nature of human character.
Only a rigid system of rule following could
prevent the devastating results from that na-
ture to develop in social life. Application of
state-laws were instituted to balance the inef-
fectiveness of moral values in social conduct.
This totalitarian approach was extremely prag-
matic and ahistorical. The school brought feu-
dalism to an end and ushered a new dynasty.

Our modern mind is still fascinated by the
legalism of the seer Han Fei Tzu (2282-233
B.C.). Our contemporaries recognize his dis-
content with the king’s lack of authority, his
disregard of the laws of the state, and his ab-
sence of influence on the officials. Taoists af-
firm enlightened rulers have to act in
accordance with nature but foremost accord-
ing to the talents of the people. Legalists com-
bine this taoist insight with legal control,
violence, and superiority of the state. The lat-
ter outweigh similarities with taoism. Legal-
ism stresses the technicalities and pragmatics
of the semantic correspondences between
names and things and occurrences: not the
ethical, social, or logical but the pragmatic
dimensions of semantics further human dig-
nity and righteousness. Facts of nature seldom
serve the human world, which is a world of
techne and of artifacts. Skills cause culture;
state and law are no exception here.

Legalist philosophy seems subtle and un-
derstandable in terms of our own personal

philosophies. However, the rigid, radical, ab-
solutist, and often inhumane political and le-
gal practice is incomprehensible to us. This
concern not only affects the difference between
theory and practice, but shows how the legal-
ist attitude is deeply attached to the founda-
tions of society and culture.

Psychosocial Development

A primary tenet of Chinese legalism is that prin-
ciples of law and state are conveyed through
education. Moral and legal consciousness mold
the individual in society; the legalist attitude is
formatted in education. Contemporary theo-
ries and experiences confirm the importance
of this observation. The legalistic attitude is
also a basic issue in modern philosophical eth-
ics and developmental psychology.

Legalism is aparent in L.Kohlberg’s discus-
sion of the second level of moral development
in adolescents, called the preconventional
stage: “[What is right is following rules...is
acting to meet one’s own interests and needs
and letting others do the same...is what is fair.”
More than one presupposition of that theory
is interesting to philosophers. (1) Is moral de-
velopment in western democracies toward au-
tonomy and mutual respect on an
individualistic basis? Legalism appears as an
integrating element of the process. What role
does adapting learning to development play?
Does one develop mentally if one learns to
follow rules? (2) C.Gilligan researched gen-
der differences in moral reasoning. Can such
differences be overlooked in a theory of moral
development so that the legalist attitude ap-
pears independent of care- or justice-based
conceptions, and is legalism the same to both
sexes? What concerns gender differences could
also relate to differences in culture: Kohlberg’s
identification of a level in which custom is su-
perseded, or a postconventionalism stage of
moral development, appears seldom in non-
western societies. Interestingly, J.C.Gibbs’
sociomoral “Reflection Objective Measure”
also includes the legalist attitude as a devel-
opmental phase in western individuals. Is the
legalist attitude a universal phenomenon? (3)
Jiirgen Habermas understands moral develop-
ment in terms of creative reorganization of cog-
nition. He stresses the importance of
individuals being able to change their attitude.
This is, in Habermas’ view, important for
communication-oriented practical discourses.
Legalism could petrify that possibility during
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the conveyance of moral rule-patterns and thus
counteract communication and democracy.
The legalist attitude endangers the transition
to post-conventional patterns of thought at
all levels of developmental theories.

Legal Implications

None of these considerations are overt in ju-
risprudence or legal theory. Yet legalism as an
attitude is omnipresent in legal thinking of the
western world. Its relation to legal training is
obvious. The observation by J.A.G.Griffith
that “[a] man who has legal training is never
quite the same again...” is still effective. The
conveyance of legal awareness, a matter of
moral development, is stronger if combined
with professional training. Recent publications
involve legal training in legal scholarship.

The “connoisseur of law” (Anthony
Kronman’s expression) develops a professional
attitude that always relates to a legalistic com-
ponent, sometimes embodied in the good law-
yer and more often in the doctrinalist.
Kronman observes how changes in the legal
profession correlate to losses in social homo-
geneity. The holistic ideal in legal advice is lost,
and the lawyer as a statesman is transformed
into a competitive advisor. In short, the disso-
lution of intrinsic values in the legalist ap-
proach causes the downfall of standards in
legal practice. An interesting question comes
to the fore: is legalism at its strongest where it
is said to be in dissolution? Richard Posner
refers to the many inadequacies of training in
legal ethics. The inadequacies reinforce the
inarticulate presence of legalist foundations of
the profession. According to Posner, legal
doctrinalists are law’s Talmudists—this remark
shows all the features of legalism. The fact that
legal practice as a profession differs from doc-
trinal considerations does not change legal
training. Despite deprofessionalization of le-
gal scholarship, legal training remains a se-
cure monopoly of legal studies and its implicit
legalisms. Legal practice is not just the prac-
tice of legal theory, it has great epistemologi-
cal importance. How does legal practice relate
to legalism as an attitude?

The question is an excellent entree for le-
gal theory. Judith Shklar’s well-known and
generally accepted definition of legalism (“the
ethical attitude that holds moral conduct to
be a matter of rule following, and moral rela-
tionships to consist of duties and rights deter-
mined by rules”) accompanies her observation
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that legalism is “often an inarticulate, but
nonetheless consistently followed, individual
code of conduct” and “its most nearly com-
plete expression is in the great legal systems
of the European world.”

Legalism is not defined as an ideology, since
the attitude is not primarily o law but iz law,
and it would not be very meaningful to define
law in its entirety as an ideology. Legalism is
in law’s rule-character, its institutional char-
acter, its relationship to legal theory and legal
practice, its argumentation. It is as if under-
standing legalism leads to disentangling the
fabric of law. Furthermore, legalist attitudes
are not identical to any passive law-abiding
style or an absolutist and authoritarian politi-
cal view. Phenomena such as rule following,
communication, consensus, the practice of le-
galideals, or the exploitation of rights language
are not legalistic in themselves. What, then,
has legal theory to say? Is it possible at all to
detect the legalist attitude within the field of
legal theory, since it seems to be nowhere and
everywhere? How can it be articulated? Three
key notions could assist: (1) legalism’s attitude,
(2) legalism’s urge to differentiate, and (3) le-
galism’s representationalist philosophy.

1. Understanding legalism as an attitude
leads to the essence of the phenomenon. It
differs from the analytic attitude, namely,
grasping the rules (of analysis) which make
following the rules (of law) understandable.
Attitudes create worldviews. A major feature
of this view is its use of a rights language. The
semantics of that language intertwine with le-
gal language. This legal outlook upon reality
is a presupposition, deeply rooted in the mind
of the professional and in our juridificated life
situation. The logic of that view does not con-
sider law as an artifact of human creativity.
Legalism holds that reality conforms to the
syntax and thesaurus of rights language.

2. Legalism displays the genius of differen-
tiation. It takes the distinction between the
private and the public to be natural, it draws
clear lines between law and nonlaw, it isolates
law as specificity from other domains of so-
cial reality, it claims that legal theory differs
from other scientific theories. That is the mini-
mum content of positivism. For that reason,
the legal is bears rights all its own. The gran-
deur of legal interpretation, application, ar-
gumentation, and judgment, both theoretical
and practical, stems from those rights.



3. Legalism is fundamentally representa-
tionalistic. Legal thinking is impossible if it is
not a representation of a nonlegal something
and if it cannot refer to an external reality in
order to create arguments and to legitimate
its judgments and conclusions. The self-inter-
pretation of law is founded on relationships
between rules and the conduct they represent.
Ludwig Wittgenstein demonstrated the para-
dox at hand: “[N]o course of action could be
determined by a rule, because every course of
action can be made out to accord with the
rule.” That paradox is abolished, however, in
the legalistic attitude. The clear line drawn by
legalism between theory and practice is effec-
tive. Paradoxes may be philosophically inter-
esting, but they do not interrupt the course of
legal practice.
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Legality

A common use of the term “legality” refers to
the actions of an official within a legal sys-
tem. In yet another it refers to the
universalizability of principles in the internal
processes of a trial; thus, a trial that ignored
the basic norms of fair procedure might be
described as “of doubtful legality.” The legal-
ity of formulations that purport to be laws or
statutes may also be contested; here the issue
is usually less the content of the law or statute
than whether or not the law or statute has
been properly adopted.

A rule that had been improperly adopted
is not to be recognized; thus, H.L.A.Hart’s
“rule of recognition” enabling a judge to dis-
tinguish between what is and what is not a
law within the jurisdiction is a criterion of le-
gality. In 1809-1917, for example, when dif-
ferent attempts at Russification threatened
Finland’s legal autonomy, it was argued, ac-
cording to Aulis Aarnio, that “the decrees of
the Russian government were invalid and not
to be obeyed if they violated statutory law that
had been enacted in Finland.”

Even when a statute is challenged as of
doubtful legality, apparently because of its
content, it is common to find that the chal-
lenge is based on the claim that the content of
the new statute is at variance with an already
established law superior to it. So the legality
of a proposed new statute may be challenged
as being, with respect to its content, at vari-
ance and incompatible with a higher or super-
vening law. Aristotle (384-322 B.C.), in the
Rbetoric, takes the passage in Sophocles’
Antigone where Antigone refuses to obey
Creon to be an exemplary legal argument,
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based on the conflict between the content of
Creon’s decree—that she should not bury her
brother—and the content of an older, unwrit-
ten, and higher law. More usually nowadays,
a proposed, or already existing, statute may
be challenged as being incompatible with a
written constitution.

To challenge the legality of a trial is usu-
ally to claim either that the court was improp-
erly constituted according to the norms or
values of the legal system of which it purported
to be a procedure or to claim that, although
properly constituted, the court did not carry
out its task according to the accepted norms
of the system.

It is possible to challenge the legality of a
trial or, indeed, legality more generally, with
reference to norms unknown or unaccepted
within a particular legal system. However, this
is to challenge that system as a whole, and the
illegality of a particular feature becomes a con-
sequence of the claimed illegality of the sys-
tem of which it is a part.

Definition

Through the different usages runs a common
current that suggests a definition: the legality
of a law or procedure is its conformity to, and
coherence with, a containing legal context that
will itself define limits of what is legal. So a
court that hears one side of the dispute but
refuses to hear the other can be convicted of
illegality within a containing context that in-
cludes the maxim “Hear both sides” or its
equivalent. The containing context is not nec-
essarily completely articulated and may be un-
written, but it cannot be completely unknown.
When the challenge to a particular procedure
is within the norms, written or unwritten, of
the system itself, the challenge is internal. When
the challenge rests on norms other than those
of the system, the challenge is external.

Procedure

Conformity to, and coherence within, a con-
text must be established. Since any legal sys-
tem is a means of associating different people
in a common jural context within which they
can carry on their mutual lives, it must be
possible to establish the legality of laws and
procedures. There will be, therefore, a demand
for an authoritative interpreter, that is, an in-
terpreter whose authority is accepted, or
acquiesced in, by the members of the jurisdic-
tion. If, for example, the constitutionality, and
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so legality, of a statute is questioned, there
must be some interpreter whose judgment on
the issue will prevail. The compatibility of a
law with some other law is not, and cannot
be, abstractly established. When unchallenged,
compatibility is presumed, thus giving rise to
the general principle that enacted laws are
presumed legal. When challenged, the issue
must be settled by the authoritative interpreter,
usually the supreme court of the jurisdiction.

It is worth noticing that even if one holds
that there are “natural laws” that form the
basic and universal containing context of every
legal system and with which every statute
should be compatible, it remains the case that
this context must be discovered and accepted
and that, whenever a statute is challenged,
there must be an authoritative interpreter to
judge whether or not the proposed statute is
compatible with it.

Unless, implausibly, one assumes the infal-
libility of supreme courts or other authorita-
tive interpreters, a problem emerges. Suppose,
for example, that a supreme court were to in-
terpret a constitutional provision as permit-
ting a given action and that a later supreme
court were to interpret the same provision as
forbidding that same action. For practical
purposes—and these are important purposes
in an institution whose fundamental purpose
is to support the possibility of mutual living—
one may claim simply that what at one stage
was declared legal is, at another stage, declared
illegal, that the interpretation (and so the le-
gality) was, at one time, thus, and, at another
time, not thus. However, this would seem to
involve one or other of two presuppositions:
that contradictory interpretations can both be
true or that legality is no more than what the
interpreter decides. Of these, the first is inco-
herent and the second takes the legal system
to be, even in theory, no more than force. The
way through this apparent impasse is, perhaps,
to acknowledge in practice, and to work out
in theoretical reflection, the uncertain charac-
ter of human inquiry. So the legality of a law
or procedure is its compatibility with the con-
taining legal context. The determination of
that legality, however, rests with the authori-
tative interpreter whose judgment is not the
“truth” but is the best available opinion; and
agreement with, or acquiescence in, a legal
system should rest, not upon one’s certainty
of its truth, but is upon one’s conviction that
it is the best available opinion.



Context

“Legality” has been discussed in two comple-
mentary ways: first, with respect to the condi-
tions under which the legality of laws and
procedures is realized; second, with respect to
the possibility of determining the legality of laws
or procedures within a system. What of the le-
gality of the system as a whole, the legality of
the containing context itself? The legality of the
containing context cannot be established with
reference to a further containing context and
so on indefinitely. There are two common so-
lutions. The first, or naturalist, solution posits
a given, naturally known, basic containing con-
text. The second or positivist solution posits
o, better, and following the Austrian jurist Hans
Kelsen, presupposes a “basic norm” or “origi-
nal constitution” that becomes, as it were, an
axiom of the system. A third solution, accord-
ing to Judith Shklar, would suggest that legal-
ity is an unknown, important but not unique,
ideal, or goal, of legal inquiry: “[T]he principle
of legality in criminal law is certainly a primary
value of legalism—perhaps its greatest contri-
bution to a decent political order.” So, legal
traditions express the cooperative wisdom (and,
sometimes, folly) of jurists over centuries. Con-
sidered as given static systems, legal systems are
well accounted for in Kelsen, and legality is rela-
tive to system. As dynamic systems, legal sys-
tems are worked on by successive generations
of jurists, and legality is a value to be progres-
sively realized through responsible inquiry and
invention.
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Legislation and Codification

Legislation designates the process of making
or giving written laws as well as a single enact-
ment or the entire body of enactments result-
ing therefrom. The institution was known
already in antiquity; the term “legislation” has
the Latin term lex (law) in it. In modern de-
mocracies, the power to legislate is reserved to
the representative assembly (parliament or the
legislature) and may be contrasted with the ex-
ecutive power, vested in the administration, and
the judicial power, exercised by the courts. The
principle of the separation of these three pow-
ers, attributed to Montesquieu, is a cornerstone
of the rule of law. The laws enacted by the leg-
islature are also called statutes or acts (of Par-
liament or of Congress); the term “bill” is used
for legislative proposals before they become
law. Legislation may authorize the administra-
tion or a particular agent, within strict limits,
to complement the broad provisions in an act
by detailed provisions (e.g., forms to be used
or specific measurements for a concept in the
act) spelled out in regulations; this is called
subordinate or delegated legislation.

Legislation is nowadays becoming the prin-
cipal source of law. Even in common law sys-
tems, its importance is overshadowing that of
case law, the law found in the accumulated
decisions of the courts. Custom is no longer
considered a major source of law; it enters the
law by being acknowledged in legislation or
court decisions.

The prominence of legislation is a recent
phenomenon. In the middle ages and early
modern times, the prevailing conception saw
the supreme law as being given by a divine
source or arising out of human nature, and
hence as immutable, like the laws of nature.
Customs and practices adopted by the citizenry
in their dealings and generally considered to
be binding upon them were regarded as local
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variations allowed by natural law. Legislation
could merely declare or clarify the rules of
natural law, but not modify them, let alone
create new law. The common law of England,
developed by the courts and incorporating
much local custom, could only be changed ex-
ceptionally and in secondary aspects by stat-
ute. On the continent, unwritten law embodied
in customs left considerable scope for arbi-
trariness on the part of feudal lords. It led to
movements from the thirteenth to sixteenth
centuries to write down the customs for greater
certainty and accessibility. The movement re-
ceived the support of the highest authorities
as a means of checking the autonomy of the
local lords.

With the progressive centralization of
power, legislation came to be seen not merely
as a means of declaring and clarifying the law,
but as a tool for creating new law, implement-
ing policies desired by the authorities. Stat-
utes became the supreme source of law. The
French revolution consecrated this conception
by declaring laws to be the public and solemn
declaration of the general will. From the nine-
teenth century on, laws were used to effect
social change, in particular in the form of so-
cial security and welfare legislation.

This broadened function led to a changed
conception of law. The validity of a legal rule
was considered to depend not upon its accord-
ance with common ideas of justice, natural
law, or custom, but upon its being adopted by
the proper authority in the proper form and
hence ascertainable. Law became separated
from morality; written law—statute or case
law—Dbecame the exclusive source of law. This
view is called legal positivism.

Legal positivism, while apparently simpli-
fying the task of ascertaining the legal rules
applicable to a dispute, creates difficulties with
regard to the content of the law. On this view,
the accordance of legislation with justice, mo-
rality, or natural law is not a legal question,
important though it may be on other grounds
for the legislator carefully to consider the mat-
ter. The experience of profoundly unjust, yet
technically valid, legislation in modern tyran-
nies—Nazi Germany or the communist re-
gimes—cast a doubt upon this conception. It
triggered a revival of interest in natural law
and gave prominence to open-ended constitu-
tional rights restricting what can be enacted as
law, mandating the courts to strike down legis-

lation violating those restrictions. This devel-
opment reinforces the role of courts in law-
making and of cases as a source of law.

The role of legislation is called into question
in yet another way. The proliferation of stat-
utes creating new law and modifying or repeal-
ing earlier law, as well as massive recourse to
delegated legislation, undermines the specific
requirements for legislation under the rule of
law: stability, certainty, clarity, “knowability,”
and accessibility. In representative democracies,
legislation may be used to give effect to privi-
leges sought by interest groups. This practice
violates the requirement that laws be formu-
lated as abstract rules, uniformly applicable to
all citizens and to an indefinite number of cases.
To some, these developments are eroding the
legitimacy of legislation.

Codification refers to the process of gath-
ering in a single document and in revised form
the dispersed legal rules and provisions deal-
ing with a given subject matter. It consolidates
the law, making it easier for citizens to know
and for officials to administer.

In the narrowest sense, codification is un-
dertaken for administrative reasons, to put
order in a statute text after numerous amend-
ments by subsequent acts. Periodic revision of
statutes in states and provinces in North
America is of this kind. It maintains the sub-
stance of the law and effects only minor changes
in form. Of similar ilk are recent codifications
in France in such fields as housing, consumer
protection, and protection of the environment.
They bring together and systematize legal pro-
visions in dispersed acts, without changing their
substance (a droit constant).

A more encompassing form of codification
is the multivolume Restatement of Law un-
dertaken by the private American Law Insti-
tute. The Restatement codifies and simplifies
the most important principles and doctrines
developed by the courts in such areas as the
law of torts. It goes some way toward refor-
mulating the law. The Restatement, while not
legally binding, has substantial moral author-
ity and is often referred to by the courts.

In the broadest sense, codification refers
to the codes, which are the backbone of civil
law (as distinct from common law) systems.
Codes consist of a structured set of concise
abstract articles designed to form a seamless
and logically coherent system of rules cover-
ing an entire branch of law. The preeminent
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examples of such codification in modern times
are the French Civil Code of 1804 and the
German Biurgerliches Gesetzbuch (BGB) of
1900. Other branches of law, such as crimi-
nal law, civil procedure, and commercial law,
have their own codes. Like the common law,
civil law originates partly in customs and prac-
tices adopted by citizens and in court decisions
resolving conflicts; unlike the common law
systems, it also draws on the Justinian Code,
which during the sixth century codified the
Roman law that had evolved piecemeal over
the preceding centuries.

While codification in this broader sense
need not break with the preexisting law—a
break intended in the French Civil Code of
1804, but not, for instance, in the Civil Code
of Lower Canada, in 1866—in practice it has
generally led to such a break, in form as well
as substance. In France, the codes were meant
to create a uniform law of the land, equal for
all citizens, supplanting a multitude of diverse
regional laws. Once in force, a code is treated
as the encompassing source of all rules within
the field of law it governs; it is deemed to have
no gaps or internal contradictions. This view
may instill among its practitioners a sense that
all answers to questions of law can be found
by reading and interpreting the code. Some
see the code as a logical system deducible from
first principles, to be discovered in the deep
structure of its articles. Such a view obscures
the fact that much law originates piecemeal in
custom and cases.

It would be a mistake to believe that a code
imposes upon the law greater rigidity than
does the common law, or that cases play no
significant role in a code system. Rules con-
solidated in long lines of precedent may be
stifling; the abstract provisions of the code
provide substantial leeway to the courts. Ci-
vilian lawyers, moreover, need not be less
policy oriented than are their common law,
particularly American, counterparts. In prac-
tice, civilian courts have interpreted the codes
so as to keep them in phase with the evolu-
tion of society. The law of a mature code sys-
tem cannot be known through the code articles
alone, but requires in addition knowledge of
the cases applying them and of scholarly writ-
ings (doctrine) explaining the systematic struc-
ture of the code. Special legislation has eaten
away at the ordinary law of the land, which is
the proper domain of the common law and of
the codes, in civil law.
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Legitimacy

The concept of legitimacy can be used in both
an empirical and a normative sense, even in the
context of the law. Empirical legitimacy denotes
the factual acceptance of the law in general or
individual legal norms. Normative legitimacy,
instead, refers to their acceptability.

The law in general and legal norms indi-
vidually can be accepted or rejected and their
acceptability measured on different grounds.
A distinction can be made between, for ex-
ample, pragmatic, ethical, and moral
grounds. In the examination of legitimacy,
attention is paid merely to ethical and moral
reasons for obeying or disobeying the law.
The concept of legitimacy is closely related to
that of obligation. The law enjoys empirical
legitimacy, if among the relevant group there
exists a sense of obligation to obey it. Nor-
mative legitimacy, in turn, can be equated
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with ethically and morally justified obligation
to obedience.

Legitimacy, in both its meanings, is a rela-
tional concept. Both empirical and normative
legitimacy can only be examined in relation to
the audience to which the claim of legitimacy
raised by the law is directed. Legitimacy signi-
fies a certain relation between the claimant and
the audience of legitimacy. The audience of
legitimacy may consist in, for example, the
population as a whole or in the officials ap-
plying the law. We may also speak of the legal
community in a large and in a narrow sense as
the audience of the claim of legitimacy.

As to the claimant of legitimacy, a distinc-
tion should be made between the legitimacy
of the law as a whole and the legitimacy of
individual legal norms. There are individual
legal norms, for instance, traffic rules, which
do not have a direct connection to ethical val-
ues or to moral principles and which as such
do not raise a claim of legitimacy. The issue
of legitimacy arises only when such legal
norms are set into the context of the law as a
whole. It may also be the case that those in-
dividual legal norms that are not ethically or
morally accepted or acceptable receive an ob-
ligatory character from the legitimacy of the
law as a whole.

In a modern society, where the main source
of law lies in the explicit decisions of public
authorities, such as the legislature and the
courts, the legitimacy of law as a whole is in-
timately connected to the legitimacy of politi-
cal power. However, these issues should be
kept separate. Thus compliance with (legiti-
mate) law can be regarded as one of the cen-
tral factors that affects the empirical legitimacy
of political power, as well as one of the cen-
tral yardsticks by which its normative legiti-
macy is to be appraised.

The crucial problem in the assessment of
normative legitimacy consists in the criteria
to be applied. Strong reasons can be presented
in support of the view that legitimacy is a re-
lational concept also, in the sense that the yard-
sticks of acceptability are bound to the culture
of the society in question, that is, to its values
and moral principles. In this view, there are no
eternal normative criteria of legitimacy, contrary
to the claims of natural law theories. Under the
conditions of modern law, the search for yard-
sticks of normative legitimacy can be further
narrowed. If one of the main characteristics
marking modern law lies in its positive nature,
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even the criteria of its normative legitimacy
should be somehow inherent in it, and thus
share its positivity. Following this line of rea-
soning, the derivation and justification of the
criteria to be used in judgments on the nor-
mative legitimacy of modern law are tasks of
reconstructing its normative deepstructure.

If the yardsticks of normative legitimacy
are seen as culturally and historically located,
a link can be established between empirical
and normative legitimacy. It can be argued,
namely, that the law cannot maintain its em-
pirical legitimacy if it stands in flagrant and
permanent contradiction with the ethical and
normative beliefs of the audience to which its
claim of legitimacy is directed. These beliefs,
in turn, manifest the basic values and princi-
ples, which determine the criteria of norma-
tive legitimacy.

The relevance of the issue of normative le-
gitimacy has not been unanimously conceded.
Thus, in Niklas Luhmann’s view, modern law
has managed to solve its problems of empiri-
cal legitimacy through particular systems of
procedure, which make no reference to ethi-
cal or moral reasons. His view is, however,
contradicted by, for instance, the pertinent
phenomenon of civil disobedience, which is
justified by these very reasons. In legal phi-
losophy, Hans Kelsen’s pure theory of law
provides us with an example of a view, which
allows no independent place for the issue of
normative legitimacy. In Kelsen’s theory, the
legitimacy of legal norms is reduced to their
formal validity. In fact, the concept of legiti-
macy is related to that of validity, which, in
legal philosophy, has been used to denote the
specific mode of existence characterizing le-
gal norms. In their discussions, Jerzy
Wroblewski and Aulis Aarnio, among others,
have distinguished between three aspects in
the validity or validity claims of legal norms:
formal or systematic validity, efficacy, and
axiological validity (Wréblewski) or accept-
ability (Aarnio). Normative legitimacy can be
equated with the last aspect of validity. The
examination of empirical legitimacy, instead,
finds its locus in the context of efficacy.
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Legitimate Object of Contract

The morally or legally permissible range of
goods and services available for the promise
of future delivery in exchange for a present
consideration is called the legitimate object of
contract. Questions about the potential
breadth of contractual agreements became an
independent subject of scrutiny as a conse-
quence of John Locke’s seventeenth-century
analysis of property rights in his Second Trea-
tise on Government, published in 1689, and
the source of further controversy after Karl
Marx and Friedrich Engels began to question
liberal assumptions about the almost indefi-
nite scope of contract rights in The Commu-
nist Manifesto, published in 1848.

In “Of Property,” Chapter 5 of his Second
Treatise, Locke defended a labor theory of prop-
erty, which, in its rudimentary form, maintains
that (1) your body is your property; therefore,
(2) the labor that you do with your body is
also your property; and, consequently, (3) since

your labor is your property, the product of your
labor should also be your property. The labor
theory is at the heart of the classical liberal (or
libertarian) conviction that property rights, and
consequently contract rights, should be virtu-
ally unrestricted.

The only restriction which Locke imposes
on contractual agreements first appears a chap-
ter earlier, in his discussion “On Slavery.”
There Locke contends (contrary to Thomas
Hobbes’ Leviathan) that “a Man, not having
the Power of his own Life, cannot, by Com-
pact, or his own consent, enslave himself to
anyone, nor put himself under the Absolute,
Arbitrary Power of another, to take away his
Life, when he pleases. No body can give more
Power than he has himself; and he that can-
not take away his own Life, cannot give an-
other Power over it.” This passage suggests
that Locke may have had theological reasons
for excluding voluntary commerce in human
beings as possible objects of contracts, thus
limiting the extent to which we have property
rights in our own bodies. Contemporary lib-
ertarians, such as Robert Nozick, offer a secu-
lar rationale for the prohibition of contractual
self-enslavement: if we take Locke’s labor
theory at face value, the ultimate point of con-
tractual rights is to preserve individual liberty
by enforcing respect for each individual’s prop-
erty rights in his own body (via recognition of
his full entitlement to the fruits of the labor of
his body). Self-enslavement, on the other hand,
is the abnegation of the individual’s property
rights in his own body, so contracts must ex-
clude that option if their function is to pre-
serve individual autonomy.

For present purposes, the most important
facet of Locke’s refusal to countenance self-
enslavement as a legitimate object of contract
is the fact that he recognizes the possibility of
at least some restrictions on the kinds of goods
which may be exchanged through contractual
agreements. For liberal contract theory typi-
cally permits an otherwise unrestricted domain
for possible objects of contract. This attitude
has been most dramatically illustrated in the
late-nineteenth- and early-twentieth-century
behavior of the U.S. Supreme Court, when the
majority consistently embraced a philosophy
of economic libertarianism by arguing that the
contracts clause in Article I, Section 10 of the
U.S. Constitution (“No State shall...pass
any...law impairing the obligation of con-
tracts”) should be construed as a guarantee of
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unrestricted freedom of contract. See, for ex-
ample, Coppage v. Kansas, 236 U.S. 1 (1915),
in which the Court overturned a Kansas law
prohibiting yellow-dog contracts (which make
employment contingent on a promise of
nonmembership in labor unions), ruling that
such a prohibition violated employers’ and
employees’ constitutional right to contract
terms of employment however they saw fit.
While the Court majority conceded that there
was obvious inequality between workers and
employers, it argued that bargaining inequali-
ties were an inherent feature of contracts gen-
erally. In the Court’s view, the concept of
economic pressure did not enter into the defi-
nition of what constitutes a free contract. Du-
ress could not be used as a legal excuse for
nonperformance of yellow-dog contracts, be-
cause economic pressure does not constitute
duress. Through this kind of reasoning, the
Court repeatedly struck down economic re-
form legislation designed to protect workers
against unscrupulous employers, until the prac-
tice generated a constitutional crisis by inter-
fering with Franklin Roosevelt’s New Deal
legislation in the 1930s. In response to popu-
lar pressure and Roosevelt’s threat to pack the
Court, a 5—4 majority began the process of dis-
mantling the previous libertarian judicial phi-
losophy in West Coast Hotel v. Parrisk, 300
U.S.379(1937). There the Court upheld a mini-
mum wage law for women on the hitherto novel
ground that “[t]he Constitution does not speak
of freedom of contract. It speaks of liberty and
prohibits the deprivation of liberty without due
process of law.... Regulation which is reason-
able in relation to its subject and is adopted in
the interests of the community is due process.
What can be closer to the public interest than
the health of women and their protection from
unscrupulous and overreaching employers?”
In this decision the Court ratified Oliver
Wendell Holmes’ famous dissent in Lochner
v. New York, 198 U.S. 45 (1905), as the foun-
dation for a more cautious judicial approach
to economic legislation. When the Court ma-
jority struck down a state law designed to pro-
tect bakers from inordinately long workdays,
Holmes accused the majority of using the Four-
teenth Amendment to enact Herbert Spencer’s
social darwinism and a libertarian economic
ideology no longer supported by an electoral
mandate.

Social utility is not the only reason which
has come to be recognized as a legitimate

justification for restricting the objects of con-
tracts. Marx attacked the classical liberal ideal
of freedom of contract through his analysis of
the commodification of labor, in which he
blamed workers’ inability to contract freely
with employers on the practice of permitting
the means of production to be the object of
private contracts. Marx’s analysis of the ef-
fects of this kind of commodification suggests
that gross inequities ensue in the exercise of
both political and economic rights, including,
for the proletariat at least, even the revoca-
tion of the purported property right in one’s
own body.

Finally, and especially in the twentieth cen-
tury, legal moralism and communitarianism
have engendered yet another locus of concern
to limit the objects of contract. A good cur-
rent example is the ongoing debate in the
United States over the question of recogniz-
ing marriage contracts between partners of the
same gender. This is legal moralism at work—
the doctrine that a society’s legal institutions,
and particularly the institution of criminal law,
may legitimately be employed for the purpose
of forbidding (or not ratifying) various forms
of behavior simply on the ground that such
activities are seriously immoral, or construed
to be seriously immoral under some prevail-
ing social orthodoxy.

Gerald Postema offers a less tendentious
version of this kind of approach by focusing
on the concept of a “collective harm”: any
behavior which leads to the neglect of some
valued community tradition by undermining
some countervailing “collective good.” These
values, in turn, are ones which “express com-
ponents of a conception of the good society,
or the common good.. .states of affairs [which]
are collectively valued.... What makes these
states of affairs valuable to me is (in part at
least) that we value them.”

In The Gift Relationship, a comparative
study of blood donation practices in England
and the United States, Richard Titmuss pro-
vides us with a clear example of Postema’s
concept of a collective harm in the context of
contract rights. In England, unlike the United
States, all blood must be donated voluntarily.
Titmuss argues that the commodification of
blood undermines the opportunity for the ef-
fective exercise of altruistic sentiments, since
blood donation merely reduces the cost of
blood to potential recipients, rather than pro-
viding an unconditional opportunity to save
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lives. Therefore Titmuss recommends that
blood ought not to be an object of contract,
in order to promote a desirable moral “ambi-
ence” in society.

In a more dramatic example of a hypotheti-
cal contract restriction, motivated this time by
a concern to maintain community values
rather than to change them, Irving Kristol in-
vites us to reflect on the spectacle of wellpaid
professional gladiators fighting to death be-
fore a throng of enthusiastic New Yorkers in
Yankee Stadium. Kristol assumes that we
would respond to this morally repulsive tab-
leau by prohibiting such contracts simply be-
cause we do not choose to live in a society
which tolerates voluntary abdication of life
merely to satiate the voyeuristic interests of
bloodthirsty citizens.

These three classes of restrictions on legiti-
mate objects of contract can be differentiated
by degree. The range of potential restrictions
on the objects of contracts that may emerge
from communitarian concerns is potentially
much larger than those that might be envi-
sioned by marxist or socialist concerns about
economic justice, and these restrictions in turn
are more expansive than those envisioned by
classical liberals. However, the idea that there
should be absolutely no restrictions on the
objects of contracts has not been seriously
entertained since Locke first raised the issue.
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Leibniz, Gottfried Wilhelm (1646-1716)

Gottfried Wilhelm Leibniz is one of a handful
of thinkers who have advanced our knowl-
edge in virtually every major area of inquiry.

LEIBNIZ,

In mathematics he codiscovered both the cal-
culus and binary arithmetic; in physics he first
correctly articulated the concept of force; he
was also a noted philosopher, philologist, li-
brarian, theologian, poet, and inventor.
Throughout his productive life he earned his
livelihood through the law. After taking his
M.A. at the university of Leipzig with a dis-
sertation on “Some Philosophical Questions
in the Law,” he earned his Ph.D. in 1666, at
the age of twenty, from the University of
Altdorf. That dissertation was entitled “De
casibus perplexis in jure” (On Complex Cases
in the Law). The titles of his two theses give
an indication of the lifelong direction of his
thought about the law, which involved its con-
nection with questions of theology, metaphys-
ics, and logic. True jurisprudence, he said, is
inseparable from religion and philosophy.

Leibniz made such an impression on the
faculty of Altdorf by his thesis defense that
they immediately offered him a position. He
refused it, however, because he had made up
his mind to practice law, determined that he
would be a judge. That ambition he realized
at two periods of his life. While still in his early
twenties Leibniz was appointed a judge in the
High Court of Appeal in the Electorate of
Mainz. He later functioned briefly in that ca-
pacity during his long service to the Elector-
ate of Hanover (1676-1716). For most of his
life, however, he was a legal consultant to many
of the noble houses of Europe. During his last
years he was simultaneously counsel to the
house of Hanover (the Hanoverian George I
then occupying the British throne), to the Ger-
man Emperor in Vienna, and to Czar Peter I
of Russia. The latter once said that emperors
were like schoolchildren in the cabinet of Dr.
Leibniz.

The thrust of Leibniz’s legal thought was
an attempt to develop a Christian conception
of natural law which would form the basis of
a justitia universalis (universal justice). In that
respect his legal research complemented a life-
long ecumenical interest in peace between the
warring Christian confessions and a philo-
sophical doctrine of “universal harmony,”
according to which all creatures are predis-
posed by God to entertain harmonious rela-
tions with one another. His great ambition was
to reconcile ancient with modern, and East
with West, in a perennial Christian philoso-
phy, on the basis of which earthly communi-
ties could be governed on the same principles
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that obtain in what Leibniz, following Augus-
tine, called the “city of God.”

As already noted, the law for Leibniz has
three dimensions: theological, philosophical,
and jurisprudential. Each of these also has
both a subjective and an objective correlative.
The appropriate subjective response to God’s
revealed law is through piety, which expresses
itself objectively in probity of life. Only the
attempt to live uprightly (honeste vivere) on
the part of all citizens can assure that justice
will be universal.

If some aspects of God’s law depend on
revelation, unprejudiced reflection is sufficient
to discover others, especially those belonging
to what tradition calls natural law. The proper
subjective expression of this law is charity,
which Leibniz defines as making our own hap-
piness to depend on that of our neighbor. It is
only to the extent that we are motivated by
charity, Leibniz says, that its objective correla-
tive, equity, can be shown. The legal phrase
which expresses the principle of equity is suum
cuique tribuere (to give to each his own). With-
out charity neither the giver nor the recipient
can properly understand what is due to him.
Without equity there can be no justice in com-
munities (justitia particularis).

Finally, there is the jurisprudential aspect
of the natural law, whose subjective expres-
sion is prudence. Its objective correlative is
utility and it is guided by the maxim “Harm
no one—help all” (neminem laedere-omnes
invare). Only when this is realized does one
have individual (or distributive) justice. The
city of God, whose citizens we are called to
be, is thus the only one in which universal,
communitarian, and individual justice are har-
monized and in which the innate desire for
equitable human relations at all these levels is
satisfied.

Itis unfortunate that Leibniz’s contributions
to the history of jurisprudence have been stud-
ied less than they deserve. Earlier legal histori-
ans were limited by the unavailability of the
philosopher’s works. Now that these are at last
appearing in critical editions, an able histo-
rian of the law is needed to give a definitive
evaluation of the scope and influence of the
legal thought of this remarkable man.
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Liability, Criminal

Fitzjames Stephen’s claim that “the mean-
ing of responsibility is liability to punishment,”
considered by H.L.A.Hart in Punishment and
Responsibility, led Hart to stress “the bewil-
deringly many meanings of ‘responsibility,’”
for example, legal responsibility, moral respon-
sibility, criminal responsibility, causal respon-
sibility, vicarious responsibility, collective
responsibility, and individual responsibility.

Conditions of Liability

Since responsibility and liability seem syn-
onymous, we need a theory to explain why
one is liable to be punished. Hart stresses three
criteria of responsibility: (1) mental or psy-
chological conditions, (2) causal or other
forms of connection between act and harm,
and (3) personal relationships rendering one
liable to be punished or to pay for the acts of
another.

Focusing on the first, legal systems from Eng-
land to Israel have inherited an embarrassing
doctrine of criminal responsibility, especially
concerning the liability of the mentally abnor-
mal. Hart says that “[[Jawyers of the Anglo-
American tradition use the Latin phrase mens
rea as a comprehensive name for...necessary
mental elements [of a crime]; and according to
conventional ideas mens rea is a necessary ele-
ment in liability to be established before a ver-
dict.” Yet he states: “Most English lawyers would
however now agree with Sir James Fitzjames
Stephen that the expression mens rea is unfor-
tunate, though too firmly established to be ex-
pelled, just because it misleadingly suggests that,
in general, moral culpability is essential to a
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crime.” It is misleading, too, since there are strict
liability crimes, which focus on only the second
criterion, the actus reus (wrongful act), rather
than the mind. (The actus reus can be any con-
duct, including an omission rather than an overt
act.) However, with strict liability there are also
embarrassing problems. First, Hart notes that
the law is unclear as to how strict the strict li-
ability is. Second, he suggests that some jurists
consider strict liability crimes to be such petty
matters as traffic offenses and business fines that
they deem most of them scofflaw or costs of
doing business rather than full-blooded crimes.
Third, he notes arguments that punishing negli-
gence is a type of strict liability. Fourth, how can
strict liability be reasonable, given that it holds
people responsible even though they have done
all that any reasonable person would have done
to avoid the actus reus?

Liability to Punishment

According to Hart’s view, the three main theo-
ries offered to justify liability to punishment
and to explain the various defenses to crimi-
nal liability are retributive justice, utilitarian-
ism, and nonretributive fairness.

Retributive justice stresses lex talionis,
“the law of talion,” which requires a propor-
tionality so that the punishment fits the
crime. Utilitarianism requires each person to
try to maximize net happiness for everyone
in the long run. That we are all dead in the
long run, as John Maynard Keynes observed,
is not supposed to matter any more than that
the theory of retributive justice leads to ab-
surdities like raping rapists, if taken literally.
The necessity of a nonliteral interpretation
creates some room for compromise or for a
synthesis among the views. Hart’s view, for
example, while admitting that “responsibil-
ity is a question not of science but of law,”
concedes that the difficult problem of prov-
ing mental states makes the strict liability that
Hart often rejects a more efficient means of
social hygiene, more utilitarian.

Proving Liability

There are two extremes on the issue of how
provable the “guilty mind” is in court. One is
summed up in the saying that even a dog
knows the difference between being kicked and
being tripped over. Similarly, some jurists sug-
gest that the inner workings of the mind are
in principle no more mysterious than the in-
ner workings of the intestines.

The other extreme Hart summarizes by
quoting Lady Wootton: one’s “responsibility
or capacity to resist temptation is something
‘buried in consciousness, into which no hu-
man being can enter,” known if at all only to
him and to God: it is not something which other
men may ever know; and since ‘it is not possi-
ble to get inside another man’s skin’ it is not
something of which they can ever form a rea-
sonable estimate as a matter of probability.”
Hart notes how difficult it is to consistently
adopt this view, since Wootton fails to adopt
it for the M’Naghten Rules determining the
sanity and hence the liability of the accused.

The great concern over the insanity defense
seems overblown because (1) even when one
is found not guilty by reason of insanity, the
average time the accused spends in a super-
vised environment isolated from the public is
greater than when the accused is convicted,
and (2) only a fraction of 1 percent of all crimi-
nal cases involve pleas of insanity. Even in
Charles Manson’s case there was no plea of
insanity, for example. Even where it is a plea,
(3) juries are quite skeptical of it, partially
because of fear that it can be faked so easily.

Sanity at the time of the crime is fairly
straightforward to show in many cases, un-
der the M’Naghten Rules. For example,
knowledge of the difference between right and
wrong appears, in Manson family member Tex
Watson’s case, by Watson’s wiping off his
bloody fingerprints in an attempt to conceal
them; this shows that he knew that society
condemned his acts, and hence proved sanity.
Similarly, something as mundane as running
away when spotted by police or witnesses can
show sanity under the M’Naghten Rules,
which stress the accused’s knowledge, at the
time of the crime, that society condemns the
actus reus. Also required is the knowledge of
the nature of one’s act. For example, if one
were delirious with fever or the victim of a
strong hallucinogen hidden in a party’s punch
bowl, then one’s resultant violent acts can be
excused as the product of temporary insanity.

Much more controversial than the
M’Naghten rules are additions such as the
American Law Institute’s statement that there
is no criminal liability when the actus reus was
committed on an irresistible impulse. This
seems even harder to prove and easier to fake
than anything in the M’Naghten Rules. Hart
presents the warning of Wootton and others
against circular argument where “we infer the
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accused’s lack of capacity to control his ac-
tions from his propensity to commit crimes
and then both explain this propensity and
excuse his crimes by his lack of capacity.” We
must guard against begging the question.

Recently, criminal liability has undergone
a crisis in confidence, as the abuse excuse has
blocked liability in several notorious cases. The
abuse excuse aims to explain away the actus
reus as the product of receiving physical abuse,
usually years of abuse from the victim of the
actus reus. The battered women’s syndrome
defense is an example. Other new defenses
include the premenstrual syndrome defense,
perhaps best understood as similar to the plea
of diminished capacity, which traces back to
Scots law, with its traditional dependence upon
civilian law and, ultimately, the jurisdiction
in conscience of the ecclesiastical courts.

Fairness

Defenses to proof of criminal liability, includ-
ing provocation, duress, and necessity, seem
to have fundamental fairness in common. Hart
states that “in most western morality ‘ought’
implies ‘can’ and a person who could not help
doing what he did is not morally guilty.” Hart
rejects Lord Denning’s claim that “[i]n order
that an act should be punishable, it must be
morally blameworthy,” to note that
“Im]orality and criminality are far from co-
extensive.” Further, “[t]he coincidence of le-
gal responsibility with moral blameworthiness
may be a laudable ideal, but it is not a neces-
sary truth nor even an accomplished fact,”
although one can see mens rea and these vari-
ous defenses and limits on liability as consist-
ent attempts to morally improve the law.

As a statement of fairness, “‘ought’ implies
‘can’” means “If Agent X ought to do act Y,
then Agent X can do act Y.” However, this
seems obviously false in some routine cases.
For example, I ought to repay my loans, and it
does not limit my liability for me to point out
simply that I cannot repay. That would be too
easy. I could simply gamble away the money
and hence make it so I cannot pay. So a fuller
version would be “‘ought’ implies ‘can’ or
‘could have except for some fault.”” This fails,
too, since I ought to repay my loan even if I
lost the money through no fault of my own.
For example, suppose a tornado destroyed the
money. Still, one could argue that the borrower
should have insured the money against loss,
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and failing to do so was negligence and hence
fault. Alternatively, one could see the agree-
ment to borrow the money as a waiver of one’s
protection against liability normally provided
by “‘ought’ implies ‘can.”” Hart cites another
alternative: “[Plerhaps there are still some who
hold a modified form of the Platonic doctrine
that Virtue is Knowledge and believe that the
possession of knowledge (and muscular con-
trol) is per se a sufficient condition of the ca-
pacity to comply with the law.” The borrower
knew the risks of losing the money, yet accepted
them. Hart states that “[a]ll legal systems tem-
per their respect for the principle that persons
should not be punished if they could not have
done otherwise, i.e., had neither the capacity
nor a fair opportunity to act otherwise.”

Like the insanity defense, determinism as
an apparent contrast to this principle of fair-
ness has provoked overblown concern. The
most plausible view seems to be David Hume’s
that self-determinism (self-control within de-
terminism) is all we need for the relevant sense
of freedom that allows moral and criminal li-
ability for our voluntary acts. Our desires still
cause our voluntary actions and our desires
are still a crucial part of us, whatever their
ultimate origin. So we have the freedom of
control and the responsibility that goes along
with it. By overlooking Hume’s soft-determin-
ism, Hart overstates the threat of determin-
ism for liability.
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Liability, Protections from Civil
The common law imposes civil liability in tort
where a wrongful act of one person causes
harm to a protected interest of another. Ex-
cluded from this essay is a discussion of civil
liability imposed under contract, restitution,
or by fiduciary obligations implied by the re-
lationship between the parties. This study is
intended to describe how the law determines
the domain of tort liability, thus providing an
indication of protection from liability. The
common law has developed by a system of
precedent since the thirteenth and fourteenth
centuries. Early liability turned on conform-
ing claims to recognized forms of action. Revo-
lutionary changes in society saw
commensurate changes in the law. For exam-
ple, the invention of the printing press changed
the law of defamation designed to protect in-
dividual reputation, and the transport and in-
dustrial revolution in England eventually
reformed the law of torts as the numbers, se-
verity, and notoriety of injury-causing acci-
dents increased. The courts during the late
nineteenth and twentieth centuries have ex-
panded the reach of liability. The most pow-
erful avenue for this expansion has been the
law of negligence. Once restrained by the pe-
rimeters of privity of contract, the common
law courts fashioned a generalized duty of care
in negligence. The formula possessed an inter-
nal momentum: a duty was owed where one
person should have reasonably foreseen that
by her actions she would physically injure
another. Reasonable foreseeability was an ex-
pansive concept. Typical of the common law,
doctrinal transformation took place without
extensive reference to the philosophy of, or
rationale for, the imposition of liability.

The foreseeability formula demanded a
search for limits to liability. The interest pro-
tected was person or property, and accordingly,

LIABILITY,

PROTECTIONS

liability would not normally extend in negli-
gence to protect purely economic interests.
Some restrictions, too, were placed upon re-
covery of emotional distress suffered at the
hands of a negligent actor. In the interests of
liberty of action, the law did not impose liabil-
ity for mere omissions to act in the absence of
a relationship imposing a special duty to act.

Limits were also introduced through cau-
sation. A person would not be liable for every
consequence of his negligence, but only for
those consequences that were proximate and
would not have occurred but for his negli-
gence. Again, the common law eschewed
philosophical insights about the nature of li-
ability. Rather, the question was a pragmatic
one: should these consequences be ascribed to
the defendant’s tortious act?

Limits to liability derived from either the
concept of reasonable foreseeability in the duty
of care, or from causation, in the end rested
on policy. How is the line to be drawn? The
rules were broad and open-textured, allow-
ing a wide ambit of choice. In the process of
reasoned elaboration, the courts in the ma-
turing law of torts have searched for underly-
ing policy reasons for liability. The most
influential judges have been those who have
recognized the policy base of tort liability rules.
At the time of the emergence of negligence as
a generalizing and potent principle, Lord Atkin
in England and Benjamin Cardozo in the
United States played the leading roles; at a later
time, post-World War II, when the law of neg-
ligence had matured, Lord Denning in Eng-
land and Roger Traynor in the United States
were the doyens of tort liability.

The story of tort liability has been its ex-
pansion and the concomitant crumbling of
doctrine that restricted its application. An
obvious and prime example is the erosion of
immunities to liability. Immunities included
governmental, charitable, public officer,
spousal, and parent/child. The status of a per-
son protected that person from liability.
Immunities based on status crumbled because
they appeared inconsistent with modern ideas
of responsibility, deterrence, and compensa-
tion. A combination of legislative and judicial
action led to the decline of immunities. The
onus is now on the defender of an immuniz-
ing rule to show that the immunity is justi-
fied. Justification turns on whether the
immunity bestows a benefit outweighing the
utility of the application of tort liability. For
example, high officials in carriage of their
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duties should be immune lest they be chilled
in the proper performance of their duties. In
these instances, other nontort remedies may
be available to fulfill the goals of compensa-
tion and deterrence.

The decline of immunity, first, demon-
strates the ascendancy of the presumption of
liability in modern tort law and, second, shows
that the protection from liability is not to be
garnered by invocation of doctrinal rules, but
must be justified by the same policies that
undergird the application of liability.

In measuring the application of an immu-
nity, the calculus was pragmatic and
consequentialist. What are the costs and ben-
efits in protecting an actor from liability? The
calculus was made explicit by Judge Learned
Hand in United States v. Carroll Towing Co.,
159 E2d 169 (2d Cir. 1947): in deciding
whether the actor had been negligent in re-
spect of an accident, the court should ask
whether the burden of taking precautions is
less than or greater than the probability of the
accident occurring multiplied by the probabil-
ity of the accident occurring. This formula was
later to inspire the most influential philosophi-
cal trend in modern tort law that perceived
the fundamental rationale of negligence to be
economic efficiency. In a positive, or descrip-
tive, sense, the rules encouraged actors to put
resources to their highest valued use. Com-
mon law rules were prescribed to reduce the
sum of social costs arising from the conflict-
ing resource use by two interacting parties.
Judge Guido Calabresi, formerly dean of Yale
Law School, made a fundamental contribu-
tion by arguing for the application of strict
liability, that is, liability without the necessity
of proof of the defendant’s fault. Calabresi’s
was a normative analysis that strict liability
should be employed as to reduce the costs that
arise from accidents in our society. The utili-
tarian roots of economic analysis were sym-
pathetic with the pragmatic and
consequentialist aspirations of the common
law, explaining the influence of utilitarianism.

Where negligence rules were viewed as an
obstacle to achieving the goals of liability, some
courts altered the rules. This is seen most starkly
in respect of liability for defective products.
Some courts decided that the costs of accidents
caused by defective products (which could not
be proved to be negligently produced) ought
to be borne by manufacturers rather than in-
jured consumers. Given the stimulus of sec-
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tion 402A of the Restatement of Torts, Sec-
ond, strict product liability swept the United
States. Little thought was given to protection
from this strict form of liability. The limits of
liability, however, were met not only because
strict liability that was absolute (that is, en-
tirely without fault) failed to fulfill consequen-
tial goals of risk and loss distribution, but also
because, if taken to absolute liability, it flouted
a fundamental of justice. The law of torts was
built on a notion of individual responsibility
and the correlative of corrective justice. The
nature of private law, including torts, embod-
ies the notion that a person suffering wrong-
ful harm can recover compensation from those
who wronged him. Under a regime of abso-
lute liability, a manufacturer may be liable even
though his act may not be wrongful.

The expansion of liability in defective prod-
ucts has been checked. Expansive doctrines
elsewhere have been retrenched in favor of
protections from liability. The most obvious
reason is the perceived impact of liability on
distinguishable interested groups who have
employed the political system to gain protec-
tion. More than this, however, the range of
liability was problematical in terms of the goals
of tort law or its philosophical base.

Analyzed as protections from civil liabil-
ity, vast tracts of human activity are now sub-
ject to regulation by civil liability in tort. This
has resulted in the need for express protec-
tion where the rationales of liability would not
warrant liability. It has also resulted in express
protection usually flowing from legislative
action. Civil liability has become more overtly
the subject of political concern.

For the future, the persuasiveness of liabil-
ity will remain, with ideals of identified pro-
tection. Protection will be obtained, as in the
past, by principled argumentation according
to wellknown, albeit controversial policy
grounds. Increasingly, the political process will
shape the borders of those islands as tort li-
ability is perceived as a powerful engine for
influencing behavior and shifting social re-
sources.
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Liaison

The morality, legality, and social status of
sexual relationships outside of marriage has
been a topic of legal and philosophical inter-
est periodically through the ages. With the
increasing breakdown of marriages, it is a
matter of growing interest in the contempo-
rary world.

The definition of marriage, in a significant
sense, is also the definition of nonmarital liai-
sons. There are, of course, many possible defini-
tions of marriage. Marriage may be defined by
particular groups within society in a different
way than the state defines marriage in the law.
A relationship may be defined as a marriage by

the parties and the subgroup of society to
which they are most responsive, even though
it is not recognized as a valid marriage by the
state in the law; or a relationship may be rec-
ognized as a marriage by the state but not by
a particular subgroup of society. An example
of the latter is a marriage of divorced persons
that may not be recognized as a marriage by
the Roman Catholic church or its faithful ad-
herents. An example of the former from re-
cent history is the example of Mormon
polygamy.

Liaisons may be encouraged by avoidance
of legal restrictions on entry to or exit from
marriage, or of the burdensome legal and eco-
nomic incidents to lawful marriage. Repudia-
tion of the social institution and its formal
expectations, or serving as a trial preparation
for marriage, also are reasons encouraging li-
aisons.

Nonmarital cohabitation is now permitted,
de facto if not de jure, in virtually all Ameri-
can jurisdictions, most of which also recog-
nize the possibility of certain legally
enforceable marriage-like economic incidents
arising out of nonmarital cohabitation (in vari-
ations of the influential Marvin v. Marvin, Cal.
557P.2d, 106, palimony case). Ironically, the
formal recognition of legal status of
nonmarital relationships may undermine and
frustrate the reason for entering them and the
expectation of parties who form them.

It is conceivable for legal systems to ignore
marriage altogether—to decline to define mar-
riage or use marriage as a basis for any legal
classification at all, leaving marriage entirely
to the realm of private regulation (by clan,
religion, and so forth). It has been argued, for
example, that many of the incidents of mar-
riage already have been separated from the
legal status of marriage and essentially
deregulated (such as marital name, conform-
ity to a prescribed model of relationship such
as fidelity and lifelong commitment, legitimacy
of children, immunity for intrarelational torts,
and economic claims among nonmarital co-
habitants comparable to the economic claims
of divorcing married parties that have been
recognized, and so on). It is entirely conceiv-
able to regulate economic relations of depend-
ent or interdependent cohabitants (including
property control, support, division of prop-
erty upon breakup, and transmission of prop-
erty upon death) without the use of the legal
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status of marriage. Whether that would be
practical or prudent is the critical issue.

It also is conceivable that the state could
define marriage or the benefits of marriage so
broadly that virtually all cohabitational rela-
tionships are deemed “marriages” for legal
purposes. That process has already begun with
the adoption of functional equivalence notions
in family law. One result is the obscuring of
the boundary between marriage and
nonmarital liaisons. As the definition of mar-
riage has become increasingly obscure, the
difference between marriage and nonmarital
liaisons has become blurred, and the legal con-
sequences of the relationships have become less
distinct. Some assert that this reflects the emer-
gence of a new commercialization of intimate
relationships and the death of the romantic
model of marriage. Others see this as mani-
festation of a new egalitarianism of all rela-
tionships, a partnership model replacing the
old trust model of marriage. Others assert that
this definitional confusion is the waning of
commitment and the withering of social mo-
rality, the privatization of relationships of in-
timacy in lieu of public regulation.

Is there a “right” to enter into nonmarital
liaisons? Perhaps the starting point for analy-
sis is by analogy to marriage. A long and im-
portant line of Supreme Court cases recognizes
a “right” to marry. It has been argued that a
right to enter into certain alternative
nonmarital liaisons, likewise, must be recog-
nized. The right recognized in the marriage
cases seems, however, to exclude, by defini-
tion, nonmarital liaisons. Moreover, the policy
reasons underlying recognition of the right to
marry apply uniquely to lawful marriages, not
extramarital liaisons.

Equality arguments also have been asserted
in support of a “right” to enter nonmarital
liaisons. However, equal protection has never
required that different things be given like
treatment, and marriage has long been con-
sidered to serve important social functions
(particularly relating not only to procreation,
socialization, and child rearing, but also as to
the status of women, regulation of sexual
behavior, and social stability) that nonmarital
liaisons do not fully serve.

On the other hand, it has been argued that
the unwritten constitutional “right of privacy”
encompasses a right of consenting adults to
enter into nonmarital liaisons free from gov-
ernment restrictions. This concept is based on
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the presumption that adults should be free to
make whatever consensual intimate relation-
ships they choose to make unless there are
compelling reasons against a particular ar-
rangement. The Millian principle of liberty
restricted only when necessary to protect oth-
ers is invoked.

The question of social effects (benefits and
harm) thereby becomes critical; any “right”
to enter nonmarital liaisons is merely the be-
ginning, not the end, of the analysis. Such a
right must be weighed against the social inter-
est in restricting nonmarital liaisons. Consid-
eration of the social interest raises two
questions: Will marriage or the family be en-
dangered by recognition of nonmarital liai-
sons? If so, does it matter? Since marriage has
long been regarded as the basic unit of soci-
ety, the second question is practically indis-
putable. Article 12 of the European
Convention on Human Rights, for example,
protects “the right to marry and found a fam-
ily,” which could suggest that marriage is con-
sidered the necessary foundation for a family.
There is widespread belief and significant so-
cial science data suggesting that children and
mothers flourish best in families built upon
marriage, though some suggest, however, that
the child-centeredness of society may be a
waning orientation.

The more hotly contested question is
whether recognizing nonmarital liaisons would
harm conventional marriage and family insti-
tutions. Empirical research reveals that when
parties who have cohabited marry they have
higher incidence of divorce than do married
couples who never cohabited before marriage.
There is clear evidence that problems of eco-
nomic insecurity for children, and of child
abuse, are notably greater in nonmarital liai-
sons than they are in marriages, as are inci-
dents of violence against women and economic
inequality. Detrimental social consequences
from nonmarital liaisons (including decreased
productivity, increased crime and juvenile de-
linquency, more health problems, more drug
use, more stress, decreased educational achieve-
ment, lower income, greater demands on the
public welfare, less quantity and lower quality
parenting, and so forth) are well attested by a
large body of social science literature. Like-
wise, the claims of wives and nonmarital co-
habitants are plainly incompatible, and some
feminists argue that the expansion of
nonmarital liaisons comes at the expense of



wives and mothers. Others, however, assert that
the society will best be served by the elimina-
tion of all economic dependency of women,
and promote nonmarital liaisons to that end.

The types of contemporary nonmarital liai-
sons that are of greatest interest to lawmakers
and commentators today probably are hetero-
sexual nonmarital cohabitation, and gay and
lesbian partnerships. Modern nonmarital co-
habitation has much in common with the Ro-
man relationship of concubinatus
(concubinage). Concubinage was a legal
nonmarital union; it was distinct from marriage,
and also from legal prostitution (licentia sturpi),
and was not considered disreputable. The con-
cubine had legal and social status, but not the
dignity of a wife. The cohabitation of a freed
slave woman and her patron was apparently
the most common type of concubinage. A man
could not have both a concubine and a wife,
since Roman marriage was monogamous.
Concubinage flourished because Roman mar-
riage restrictions prevented many marriages
across national, social, and economic class lines.
For example, the Augustan laws to encourage
marriage were limited to encouraging what
were considered suitable unions: members of
the Senatorial classes were barred from marry-
ing actresses and freed women; governors of
provinces were not allowed to marry women
from the province they governed; and soldiers
were subject to marriage restrictions.

The critical difference between marriage
and concubinage was the presence (marriage)
or absence (concubinage) of intent to marry,
and the giving (marriage) or withholding
(concubinage) of dowry. Under the Christian
emperors, concubinage was discouraged and
the presumption of marriage encouraged to
the point that a written declaration of
concubinage became necessary to rebut the
presumption of marriage. Concubinage was
abolished by the Emperor Leo in the ninth
century: “Why should you prefer a muddy
pool when you can drink at the pure fount?”

The drive for recognition of same-sex mar-
riage or same-sex domestic partnerships has
recently become a profoundly divisive social
issue. At the core of the controversy is the ques-
tion of whether society has a sufficient, rational
interest in denying the social dignity of practi-
cal incidents of legal status to consensual ho-
mosexual relations between adults. Some argue
that the law distinguishes between relationships
and behaviors that are prohibited, tolerated,

and preferred, and argue that even if homo-
sexual relations should be tolerated, that does
not mean that they should be given preferred
status in law. Likewise, the distinction between
private and public relationships has been in-
voked in the argument that private homo-
sexual relations between consenting adults are
acceptable, but society has a compelling inter-
est in preventing them from being publicly
recognized because they would compete
against marriage and family to the detriment
of the welfare of society in general.
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Liberal Philosophy of Law

The liberal theory of law is a cluster of views
about both the nature of law and the permis-
sible limits to the use of law. At the heart of
liberalism is the view that the state should not
use its coercive power to impose conceptions
of the good life upon individuals. John Stuart
Mill’s On Liberty, written in 1859, is the clas-
sic defense of the idea that (adult) individuals
should be left free to choose the kinds of lives
they want to lead, up to the point at which
their actions harm others. In at least one of its
significant modern forms, liberalism is also
committed to equality. The state treats its citi-
zens as equals only when it permits each per-
son to develop and act on his or her own
conceptions of the good.

The commitment to liberty has, historically,
been manifest in a philosophical association
between liberalism and legal positivism. More
often than not, liberals are drawn to the posi-
tivist insistence on the separation between law
and morals, from the level of basic theories of
law, to the level of adjudication in particular
cases. The liberal’s understanding of liberty
requires a rejection of legal moralism, that is,
the view that the state is permitted to enjoin
an act solely on the ground that it is immoral
or that the community considers it immoral,
independent of considerations of harm. Re-
sistance to legal moralism renders the liberal
suspicious of any attempt to build morality
into law, as in natural law theories, since im-
porting morality into the law allows the en-
forcement of the community’s morality,
independent of harm, at the cost of liberty.

The political theory of liberalism has its
initial roots in the social contract theories of
the seventeenth and eighteenth centuries, par-
ticularly in that of John Locke, who argued
that government rests on the consent of its citi-
zens and that there are basic human rights
which the state may not violate under any cir-
cumstances. Thomas Hobbes and Jean-Jacques
Rousseau also contributed important ideas
because of their emphasis on individual con-
sent as the source of government, but each
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added illiberal elements, which conflicted with
the existence of fundamental and inviolable
rights. For Hobbes it was his embrace of au-
thoritarian rule; for Rousseau, whose empha-
sis on participatory democracy was an
important development of liberalism, it was a
majoritarian “general will,” which apparently
could override any individual right. Liberal-
ism flourished in the nineteenth-century utili-
tarianism of Jeremy Bentham, James Mill, and
John Stuart Mill. In the works of Adam Smith
and other theorists of the market, it took the
form of a defense of economic liberty. In the
twentieth century, liberalism has ranged from
laissez-faire libertarianism to defenses of the
modern welfare state.

The first systematic liberal philosophers of
law were the British utilitarians Jeremy
Bentham and John Austin, followed by John
Stuart Mill. They were deeply committed to
projects of legal reform, including penal re-
form and the expansion of the franchise, as
crucial to the general welfare. With such re-
forms in mind, Bentham rejected Blackstone’s
Commentaries for their complacent view of
English law as the embodiment of natural law
and natural right. Austin concluded that it was
pernicious to confuse law as it is and law as it
ought to be. He delineated The Province of
jurisprudence Determined by the twin notions
of command and sovereignty; the law is the
command of a sovereign, an entity to which
the bulk of the population is in a habit of obe-
dience and which is, in turn, not in a habit of
obedience to anything else. (In a democracy,
Austin held, the people are sovereign, accus-
tomed as it were to obeying themselves.) Moral
precepts generally, including the commands of
God, are not law per se.

John Stuart Mill continued the utilitarian
tradition with his powerful defense of liberty
of the individual against the use of coercion
by the state or society. Mill’s “harm princi-
ple,” as it has become known, insists that the
sole justification for intervening with the lib-
erty of the individual is to prevent harm to
others; his own good (legal paternalism) or
the beliefs of society that what he is doing is
wrong (legal moralism) cannot justify inter-
ference. Mill’s contemporaneous critic, Sir
James Fitzjames Stephen, in Liberty, Equality,
Fraternity, argued that this defense of liberty
was a recipe for social disintegration.

In the late nineteenth century, the realist tra-
dition in the United States also scrutinized the
links between law and morality. The realist view



that law is what the judges say it is developed
in opposition to the formalist picture of adju-
dication as the mechanical application of rules
to cases. Justice Oliver Wendell Holmes’ invi-
tation to wash away assumptions about the
law with cynical acid and to view the law as
the bad man sees it was at least in part a prag-
matist injunction not to let the law stand in
the way of liberty and social progress (con-
ceived by Holmes, as a matter of evolutionary
theory). Through the writings of academics
and judges such as Louis Brandeis and
Benjamin Cardozo, American legal realism in-
creasingly became identified with the liberal
commitment to personal rights, such as pri-
vacy, and to the development of programs of
social welfare, such as the New Deal.

The scientific positivism of the mid-twen-
tieth century left ethical theory, including po-
litical philosophy and philosophy of law,
largely in decline. A major exception to this
trend, however, was Hans Kelsen’s legal posi-
tivist General Theory of Law and State. Kelsen
viewed law as a system of norms, presuppos-
ing a foundational norm. In opposition to the
realists, Kelsen argued that, as such a system,
law escaped the subjectivity of other norma-
tive judgments.

After World War II, Kelsen’s model of law
as a system of rules was taken up by H.L.A.
Hart, first in his argument that the Nurem-
berg trials confused illegality with moral con-
demnation, and then in his development of a
full positivist theory in The Concept of Law.
Hart’s positivism is the view that law and
morality are conceptually separate—what is
law is separate from what is moral. In his fun-
damental jurisprudential writings, Hart de-
fended this “separation thesis” on multiple
levels: the level of identifying a legal system, of
identifying its rules or principles, and of the
adjudication of particular cases. With regard
to identifying rules or principles, for example,
Hart contended that what matters is the sys-
tem’s accepted method of picking out rules of
law—its “rule of recognition”—not the moral
status of a given rule. With regard to adjudi-
cation, Hart argued that value judgments are
not involved in the judge’s application of
“core” instances of legal rules and that, when
judges step out into the “penumbra,” they
should be regarded as making law, with all the
risks and benefits of judicial lawmaking.

Hart’s insistence on this separation of law
and morality stemmed importantly from his
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liberalism—from the view that to identify a
rule as legal because of its moral status unac-
ceptably risked the legal enforcement of mo-
rality. Mill’s debate in the nineteenth century
with Stephen was mirrored in the debate be-
tween Hart and Sir Patrick Devlin in the
1960s. Devlin argued that society has a right
to The Enforcement of Morals of its own in
order to prevent possibly damaging changes
in its social fabric. Hart, in Law, Liberty and
Morality, defended the Wolfenden Report’s
recommendations for the decriminalization of
“victimless” crimes such as homosexuality and
prostitution, arguing as Mill had that the im-
portance of liberty overrides concerns about
social changes and disintegration, which of-
ten amount to rationalizations of the status
quo. Also, recently, Mill’s harm principle has
received extended exploration and largely sym-
pathetic critique in the four volumes of Joel
Feinberg’s examination of The Moral Limits
of the Criminal Law.

To some extent, particularly since the legal
realist movement of the 1930s, liberalism about
law has been associated with skepticism about
theories of the good. Many critics of liberal-
ism have argued that it rests on the view that
no theory of the good life is more justifiable
than any other and that is why the state has no
authority to enforce such conceptions. Critics
of Mill’s arguments for liberty of expression
and freedom of “tastes and pursuits,” for ex-
ample, have accused him of assuming that all
ideas of the good are equally defensible and
all lives equally good. This is a misreading of
Mill, who argued, instead, that we are more
likely to get closer to the truth about the good
in the long run if we do not presume certainty
and that people are more likely to lead satisfy-
ing lives if we let them “experiment in living”
and find their own good in their own way.

Since World War 1II, at least, liberal phi-
losophies of law have firmly rejected the view
that their position rests on skepticism about
values. Hart, for example, in his classic criti-
cism of the Nuremberg trials, argued that al-
though the tribunal used a valid moral
framework to punish those who had commit-
ted great evils, it did this inappropriately un-
der the cover of law. Hence, it used the
trappings of law to punish people for doing
what was legally permissible though morally
wrong. Hart took pains to explain that his criti-
cism did not rest on moral subjectivity or rela-
tivism, but on the claim that law and morality
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are distinct normative systems and that threats
to liberty are significant if positive morality is
assumed to be part of law. Yet Hart’s critics,
like Mill’s, have persisted in reading him as a
moral skeptic. An example of this is Lon Full-
er’s The Morality of Law.

Contemporary liberalism is deeply indebted
to John Rawls’s A Theory of Justice, published
in 1971. Rawls developed a theory of the right
as prior to the good. Basic principles of jus-
tice—roughly, maximal equal liberty for all,
and departures from equality of social “pri-
mary goods” when and only when these are
to the greatest benefit of the least advan-
taged—should form the framework for politi-
cal institutions and constitutional law. Within
these structures, individuals formulate their
own plans of life, sharing, Rawls assumed, the
need for the same primary goods, but perhaps
not much else about their visions of the good
life. In the years since the publication of his
book, Rawls has come to make less
foundational claims for his theory. In Politi-
cal Liberalism, published in 1993, Rawls
maintains that his theory is the best reconstruc-
tion of liberalism in politics, the theory that
would be constructed for their common lives
by individuals with widely different concep-
tions of the good.

Along with Rawls, other modern writers,
such as Charles Larmore, have put forth the
idea that liberalism involves a special attitude
on the part of the state toward individuals’
conceptions of the good life. Individuals all have
ideas of what makes their lives go well, of what
makes life worth living, of what provides them
with aspirations and motivations. The liberal
state, it is said, must be neutral with respect to
these conceptions of the good. There is no par-
ticular way of living that the state should favor
or enforce. Nonetheless, social living requires
that conceptions of the good which involve
harming others be prohibited. The role of law
is thus, as Mill argued, the prevention of harm,
not the encouragement of particular concep-
tions of the good life.

This neutralist conception of liberalism has,
like Mill’s theory, been challenged as resting
on skepticism with regard to the good. This
challenge is fed by the apparent absence in lib-
eral theories of law of communal ideals. The
result has been a liberalism caught between
criticism from the right and the left, defend-
ing such doctrines as respect for privacy or
the rights of the disadvantaged without, it is

said, any compelling theoretical basis. From
the right, critics identified with communitari-
anism, such as Michael Sandel, argue that lib-
eralism cannot account for conceptions of
personal identity that are rooted in commu-
nity and thus accept legal doctrines that do
not respect community values, such as religion,
and relational values, such as group and fam-
ily ties. In a replay of the Mill-Stephen and
Hart-Devlin debates, Sandel argues that soci-
ety has a legitimate right to impose or encour-
age community-based identity-conferring
conceptions of the good.

From the left, scholars in the critical legal
studies movement in the United States argue
that claims to neutrality are pretextual and
conceal unacknowledged interests and rela-
tionships of power. Roberto Unger, for exam-
ple, argues that liberals are committed both
to liberty and the rule of law, but these fit to-
gether uneasily without commitment to a com-
munal conception of the good. The rule of law,
as embodied in legislative enactments, is the
basis for order. Yet rules are subject to inter-
pretation in adjudication and, unless one in-
terpretation can be justified objectively and
communally—as more than the judge’s own
values—Iliberty suffers, since adjudication be-
comes the imposition of one set of subjective
values upon parties who do not share them.

Critics from the right and left thus share
the charge that liberalism cannot provide a
foundation for the rule of law. The right claims
that liberalism ignores the value of tradition
and the unchosen identity based on it; the left,
that it cannot reconcile order, neutrality, and
due process with liberty and justification. Per-
haps the best reply to this squeeze has been
developed by Ronald Dworkin, Hart’s succes-
sor to the chair of jurisprudence at Oxford.
Dworkin’s earlier work in Taking Rights Seri-
ously criticized rule-based models of adjudi-
cation, such as Kelsen’s and Hart’s, on the
ground that they cannot account for the role
of rights in adjudication. For Dworkin there
is “a right answer” (or a small set of “right
answers”) in every legal case; this result is
obtained by giving the best reconstruction of
settled constitutional, statutory, and common
law principles. Dworkin calls this “the
soundest theory of the settled law.” In the
United States, Dworkin argues, the fundamen-
tal constitutional principle, underlying even
liberty rights, is that each individual should
be treated with equal respect and concern. On
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this basis Dworkin develops a liberalism which
emphasizes liberty, equality, and welfare.
Dworkin argues that the right to treatment as
an equal is objective because it is required by
the best account of the settled law, but it is
also a matter of moral principle. Dworkin
answers the communitarian critique, that lib-
eralism embodies no core social values, with
the contention that it rests on the values of
equality and respect for persons. He answers
the critique from the left, that liberalism can
realize order only by imposing subjective val-
ues, with the contention that objective values
underlie existing law, in Law’s Empire. His
approach thus abandons the positivist sepa-
ration between law and morality that had been
a hallmark of earlier liberal theories of the law.
Yet it remains clearly a liberal theory. Dworkin
subsequently extended his theory in Freedom’s
Law: The Moral Reading of the American
Constitution (1996).

Two other recent theorists developing ob-
jective rights-based liberal theories of the law
are Carl Wellman and Rex Martin. Joseph Raz
has developed a theory that emphasizes the
objectivity of conceptions of the good, while
insisting on the liberal right to choice regard-
ing the good.
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Liberality
Liberality is the virtue of generous expendi-
ture, often associated in the aristotelian and
ciceronian civic republican tradition with kings
and high-born citizens, but challenged in di-
verse ways by later thinkers. Niccolo
Machiavelli considered it politically dangerous.
Michel de Montaigne ruled it the only virtue
prone to tyranny. No virtue theorist since the
thorough individualization of ethics in the West
has considered it straightforwardly praisewor-
thy—despite the fact that our public buildings
and spaces are very much its product still.
Aristotle’s standard version of the virtue of
liberality is eleutheriotes, sometimes translated
as generosity, and it governs the proper dispo-
sition of wealth: navigating a course between
stinginess and wastefulness, spending or giv-
ing in proper measure, and limiting acquisition.
The related virtue of megaloprepeia (from the
Greek roots prepousa, fitting; and megalo, large
scale), usually translated “magnificence,” is
similar to liberality but, in contrast to it, is so-
cial in scope and concerned with great outlay.
Though Aristotle is careful to say that the pre-
cise degree of outlay is relative to position and
context, and therefore that liberality is possi-
ble even for the poor, the emphasis on the grand
scale in magnificence has often seemed to rule
out many people (though perhaps not so many
citizens) from Aristotle’s version of the life of
complete virtue. For while anyone could be
generous with what he possessed—*“What is
generous does not depend on the quantity of
what is given,” Aristotle says, “but on the state
of the giver”—only a wealthy man could be
magnificent. “A poor person could not be mag-
nificent since he lacks the means for large and
fitting expenditures; and if he attempts it, he is
foolish, since he spends more than what is
worthy and right for him, when in fact it is
correct spending that expresses virtue.” For a
different interpretation, see Sovereign Virtue by
Stephen White.
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The outlay of the liberal spender must be
appropriate, though, and not always large.
“The liberal person will aim at what is fine in
his giving and will give correctly,” Aristotle
tells us, “for he will give to the right people,
the right amounts, at the right time, and all
the other things that are implied by correct
giving. He will do this, moreover, with pleas-
ure, at any rate without pain.” Aristotle’s ex-
amples of liberality are familiar in type, if not
in detail. The liberal man will incur “the sorts
of expenses called honourable,” and will limit
his acquisitions likewise. When it comes to
magnificent outlay, expenses will be directed
to civic or religious goods—temples, sacrifices,
dedications, noble competitions, feasts, war-
ships, or choruses—and those that underwrite
events which are noble and in the common
interest, such as weddings or entertaining for-
eign visitors. Aristotle even says that “it is
proper to the magnificent person to build a
house befitting his riches, since this is also a
suitable adornment.”

While excesses of magnificence (in vulgar-
ity) and deficiencies of it (in niggardliness) are
obvious, the vices framing liberality are more
complex and pose greater dangers. For exam-
ple, one may be illiberal in giving to others (a
deficiency) even while tending toward waste-
fulness in spending on oneself (an excess). One
may also be too acquisitive—the “shameful
love of gain” in which one receives wealth
from pimps and usurers and other undesira-
bles. This pleonectic love of wealth may then
be combined, redoubling the vice, with the in-
temperance of lavish personal spending.

The virtue of liberality survived the transi-
tion of Aristotle’s thought into the Italian civic
republicanism of Cicero and his followers,
translated into a Latin word derived from the
root liber, free—as in free-spending, free with
one’s money. The translation does not preserve
Aristotle’s notion of appropriateness, but in
practice the virtue did. Liberality suited the
wealthy landowners who found ciceronian
citizenship congenial—even if it was more
honored in the breach than the observance.
While not every civic republican might actu-
ally spend liberally, he could nevertheless as-
pire to a status in which generous public
spending was frequent. At the same time, he
could easily see the attraction of a
publicmindedness where ego-maximization
was cloaked in a mantle of noble contribu-
tion to the city. The celebration of liberality
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was far from being entirely hypocritical, to be
sure, but there was enough hypocrisy evident
in the civic republican version of liberality to
provide a toehold for a stringent critic of that
tradition, Machiavelli, especially when writ-
ing in his cynical moods.

Indeed, in The Prince Machiavelli con-
demns liberality as a virtue, which, like mercy
and honesty, too easily turns to the ruler’s dis-
advantage. First, it is obvious that private gen-
erosity is of no use to the prince, for it does
not enhance his public reputation; so “if you
wish to be widely known as a generous man,”
Machiavelli says, “you must seize every op-
portunity to make a big display of your giv-
ing.” Such liberality comes with a price beyond
the money spent, however, for “[a] prince of
this character is bound to use up his entire
revenue in works of ostentation.... If he wants
to keep a name for generosity, he will have to
load his people with exorbitant taxes and
squeeze money out of them in every way he
can. This is the first step in making him odi-
ous to his subjects.” Far better for the prince
to be known as a miser, then, for at least the
people will not resent him. In fact, in charac-
teristic inversion, Machiavelli says that there
is a kind of “higher liberality” evident in the
miserly ruler, for he spends only the money he
truly commands, without excessive taxation.
He lives within his means. The only exception
to this rule is the situation in which the prince
acquires wealth that belongs neither to him
nor to his subjects—other people’s money, in
short. This, Machiavelli says, “he should
spend like water.”

By the close of the Renaissance, liberality
was on its way to being considered a virtue
exclusively of princes and kings. For even
among the classes of wealthy private citizens,
not many possessed both the means and the
inclination for lavish public displays of spend-
ing. Discussions into the early modern period
concentrate on this issue: how much should a
king spend? Unusually, Montaigne agrees with
Machiavelli about the pitfalls of rulers who
are too liberal. The king, he says in the essay
“On Vehicles,” should be liberal with justice,
which is dispensed according to reason, but
should spend public money only where it best
serves the public interest: “to ports, harbours,
fortifications, and walls, to fine buildings,
churches, hospitals, colleges, and the improve-
ment of streets and roads.” If he does not, and
instead indulges his own whims, he risks hatred:



“[T]o a monarch’s subjects, who are the spec-
tators of these triumphs, it appears that they
are being given a display of their own wealth,
and being feasted at their own expense.”

Even when the king spends his own money,
however, dangers lurk. “The subjects of a
prince who is excessive in his gifts grow lav-
ish in their demands,” Montaigne says in the
same essay; “they take not reason but prec-
edent for their standard.... Therefore, the more
a prince exhausts himself in giving, the poorer
he grows in friends. How shall he satisfy de-
sires that increase as quickly as they are ful-
filled?” On this point, and on the pleonexia
of subjects more generally, Montaigne saw
more clearly than Thomas Hobbes, who
opined rather hopefully in Leviathan that
“Riches, joyned with Liberality, is Power, be-
cause it procureth friends, and servants.”

Gradually, the word “liberality” acquired
an additional meaning, and one that may be
more familiar to contemporary ears. It came
to mean generosity of mind, not money, not
freespending, then, but free-thinking—in
short, tolerance. The first uses of liberality in
this connection date only from the first part
of the nineteenth century. In 1830, for exam-
ple, Thomas Jefferson wrote of his “oppo-
nents, who had not the liberality to distinguish
between political and social opposition.”

Today the adjective “liberal” is not often
used in connection with spending, except per-
haps in slightly formal or archaic locutions,
and discussion of liberality as a virtue is all
but unknown. We do not depend on the lar-
gesse of kings for public outlay—though we
may well find ourselves disgruntled with the
targets of public spending—and the benefac-
tion of private citizens is as often resented as
praised. Yet there are some indications that
liberality may be coming back into fashion as
a virtue of citizens. Even now there is a vi-
brant culture of charity work among the
wealthy. And in recent social-democratic theo-
ries of participatory citizenship the individu-
al’s contribution to the commonwealth is
being to some extent rethought, as less a mat-
ter of grudgingly paid taxes and more a kind
of public-spirited largesse.

The trouble here, as Machiavelli and
Montaigne and our politicians all in their dif-
ferent ways realize, is that such liberality can-
not always be counted on in times of
economic trial.

References

Aristotle. Nicomachean Ethics. Trans. Terence
Irwin. Indianapolis: Hackett, 1985.

Barber, Benjamin. Strong Democracy: Partici-
patory Politics for a New Age. Berkeley:
University of California Press, 1984.

The Contention Between Liberality and
Prodigality. 1602. London: Malone
Society and Oxford University Press,
1913.

Hobbes, Thomas. Leviathan.
Harmondsworth: Penguin Books, 1968.

Machiavelli, Niccolo. The Prince. Trans.
Robert M.Adams. New York: Norton,
1977.

Molho, Anthony. Merchants, Money, and
Magnificence: Florence in the Renais-
sance. New York: Macmillan, 1975.

Montaigne, Michel de. Essays. Trans. J.M.
Cohen. Harmondsworth: Penguin Books,
1958.

Murray, Gilbert. Liberality and Civilization.
New York: AMS Press, 1979.

White, Stephen A. Sovereign Virtue:
Aristotle on the Relation Between
Happiness and Prosperity. Stanford:
Stanford University Press, 1992.

Mark Kingwell

See also MONETARY POWER; TRUSTS;
VIRTUE

Libertarian Philosophy of Law

With the confusion that has emerged about
liberalism, so that the term is used alternatively
to refer to nearly diametrically opposed socio-
political systems, the term “libertarianism™ has
come to be used to refer to the sort of polity in
which the right of every individual to life, lib-
erty, and property is fully and consistently pro-
tected. Libertarianism is the political-economic
theory whereby a community is just if and only
if each member has his or her basic negative
rights respected and protected. According to
libertarians, everyone in a community must be
accorded his or her sovereignty. A free market
must prevail, and everyone’s civil liberty is to
be upheld. No one may be made subject to
involuntary servitude. Even the funding of
government must be secured by means of vol-
untary payment, not taxation.

There are different arguments in support
of the libertarian legal system, and there are
some differences as to how libertarians con-
ceive of that system. However, the central tenet
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of libertarianism is that the highest public pri-
ority is to defend the right of everyone to life,
liberty, and property.

Some libertarians conceive of law as a sys-
tem of competing legal and police services.
Following the writings of Friedrich von Hayek,
these libertarians believe that law is itself a
service to be developed spontaneously, with
no agency having a monopoly on its supply.
The bulk of libertarians, however, believe that
the constitutional protection of individual
rights must be provided by a government that
is undivided, so that a court of last resort may
be available to citizens who find themselves
disputing over rights violations, the central
source of legal trouble in a free society.

Different libertarians see the source of con-
stitutional provisions grounded differently.
Some believe that objective morality, based on
human nature and the conditions facing peo-
ple in communities, must underlie a bona fide
legal system. Others believe that bona fide law
rests on no more than the conventions identi-
fied by reference to the will of the people. Still
others think that the way the common law
has developed in various regions over the globe
most sensibly models the nature of just law.

Furthermore, some libertarians embrace a
utilitarian moral foundation in their defense
of the free society, holding that the free soci-
ety, especially the free market, will best pro-
mote the greatest happiness of the greatest
number. Others lean toward a natural law/
natural rights approach to defending the free
society, holding that the moral nature of hu-
man beings, their individual responsibility to
do well in life as a function of their own sov-
ereign choices, serves to provide the basis for
the libertarian polity. Yet others eschew all
reference to ethics or morality and hold that
libertarianism most faithfully reflects the natu-
ral, evolutionary development of human so-
cial life. There are also those who defend
libertarianism because of its supposed con-
cordance with a religious idea of human ex-
istence. Some libertarians rely on a
thoroughgoing moral skepticism, following,
for example, the Chinese philosophical school
of taoism (mainly Lao Tzu), claiming that since
nothing about right and wrong is knowable,
no one could ever justify exercising any inher-
ent authority over another.

In a libertarian polity a most basic legal
protection would be accorded to the right to
private property, mainly because all other

rights could only be exercised fully if this right
is respected and protected. Freedom of reli-
gion, artistic expression, the press, or of po-
litical participation is possible only if none is
authorized to take what one owns, including
one’s labor and other assets. The law of prop-
erty would provide the basis for identifying
each individual citizen’s personal sphere of
authority and any violation of this sphere
would not be officially tolerated. Yet the law
of property would not be static, for what can
be owned can change over time. Thus, for
example, ownership of segments of the elec-
tromagnetic spectrum has become possible
only in recent times, as has ownership of com-
puter programs.

Moreover, the precise limits of ownership
can also vary, depending on the context. Own-
ing a huge boulder on a mountaintop, in a
region plagued by earthquakes, would not
imply the freedom to secure it lightly, for that
would amount to a clear and present danger
to people living on the mountainside. Own-
ing a bazooka would also imply different lib-
erties from owning a vase.

It would be the role of the courts of a liber-
tarian polity to arrive at sensible answers to
questions that arise in the course of a dynamic
community life. It would be the role of legis-
lative bodies to develop laws for new prob-
lems based on the basic principles of the
libertarian constitution.

If this all appears familiar, the reason is that
libertarianism is mostly the purified version
of the political, legal, and economic system
established in the United States of America.
Libertarians would maintain that they are car-
rying out to its rational implications the po-
litical ideal identified by way of the Declaration
of Independence or, more precisely, in the po-
litical, legal, and economic works of John
Locke, Adam Smith, and other classical liber-
als. Accordingly, libertarians propose either a
government that is required to protect, main-
tain, and promote the basic negative rights of
all members of society or a system of compet-
ing law enforcement and adjudication that has
the same objective.

One may ask what is to happen with other
vital human objectives governments of most
countries vigorously pursue. These include, even
among western-type liberal democracies, such
tasks as providing financial (“social”) security
for retired workers, medical care for the indi-
gent or elderly, unemployment compensation,
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primary and secondary education for all,
building and upkeep of roads, as well as some
parks, forests, and beaches. The libertarians
argue that all these and others not involving
protection of rights and adjudication of seri-
ous claims of rights violation are better and
more justly provided by way of the personal
initiative and voluntary cooperation of mem-
bers of society apart from the arm of govern-
ment. Government has its hands full simply
attempting to protect individual rights from
criminals and foreign aggressors. Furthermore,
some libertarians claim that governmental
provision of these other objectives, since it
must involve coercing citizens for funds and
thwart the contribution of nongovernmental
bodies (by means of unfair competition), is a
violation of individual rights, no different from
censorship or the establishment of religion.

In more general terms, libertarianism im-
plies an unrestricted protection of individual
rights as opposed to the familiar selective pro-
tection of some human activities, such as join-
ing a religion, publishing one’s ideas, and
speaking one’s mind.

Also, as regards some general philosophi-
cal issues, libertarianism is a minimalist theory,
not explicitly addressing many topics of sig-
nificance of human community life. Libertar-
ians recognize that these topics require
treatment but not by means of politics, which
disintegrates from having to be spread so thin
and wide when used to handle all the social
problems other political theories lump under
the public sector. Still, in the main, libertar-
ians tend to embrace an individualist idea of
human social existence, contending that so-
cial wholes are never concrete beings, only
convenient conceptual summaries. The initia-
tive of the individual person is, in the last
analysis, the most vital feature of human com-
munity life, for better or for worse. Since the
best way to secure excellence from individual
effort is to hold all persons responsible for the
results of their conduct and prohibit all invol-
untary transfer of such responsibilities—
dumping, in the context of environmental
affairs—the problems of community life are
more likely to be solved via a libertarian than
some alternative legal order.

Thus, libertarians favor privatization and
the legal means of tort or product and service
liability suits as blocks to malpractice in any
sphere of human community life. Prior re-
straint, in the way of government regulation,

is thought to be unjust, since it imposes bur-
dens on individuals they have not chosen to
assume, so that they are permitted to embark
on some professional or commercial under-
taking. Only religions leaders, members of the
press, artists, writers, and most entertainers
are exempt from such prior restraint (licens-
ing, business permits, and so forth).

A couple of examples of legal measures
favored or not favored by libertarians will help
to further grasp the position. Libertarianism
rejects the legitimacy of right to work laws, of
prohibitions against racist hiring practices, of
blue laws and any kind of (government) cen-
sorship, of antitrust laws (aimed at monopo-
lies created within free markets), and of similar
intrusions on free action. Libertarians may,
however, approve of legal judgments against
firms that fail to disclose racist hiring and re-
lated practice. (A restaurant would be free to
restrict entry but would need to disclose this
up front, lest it violate “reasonable man” pro-
visions of market practices.)

Libertarians are at odds on many issues.
For example, there are pro-life and pro-choice
libertarians, depending on matters more fun-
damental than can be dealt with in politics
alone. Some regard subpoenas as rights vio-
lating, others hold that consent to be governed
implies consent to provide testimony where
rendering justice requires it. Some embrace,
others oppose, the doctrine of animal rights.
Some are ardent feminists, others simply en-
dorse universal individual human rights,
whether for men, women, blacks, whites, or
others. Some think children are owed paren-
tal care, others regard the relationship between
parents and children akin to a voluntary con-
tract. Some think democracy, restricted to se-
lecting the administrators of government, is
part of libertarian politics, others see this as
just one possible option.

As with all seriously developed political
(and indeed any) theories, the implications of
libertarianism are complex and constantly
emerging and being refined. What is constant
is the central idea that free adult men and
women, who are not under the jurisdiction of
others whom they have not chosen to follow,
are better suited to live a decent human life
and to solve the problems they face in their
communities than are people who are even just
a little bit enslaved, made beholden to others
against their own will. This view has been
challenged by many, mostly for being naive,
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ahistorical, or unfeeling toward those who are
unfortunate. The literature of libertarianism
has by now addressed most of these challenges.
The theory is thus a serious contender for the
minds and hearts of the most political of ani-
mals, human beings.
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Liberty

Though liberty is one of the fundamental val-
ues or principles of Western society, consider-
able disagreement surrounds its nature,
desirable extent, and relation to law. The na-
ture of liberty or freedom (the two words mean
the same thing) is most commonly identified
with the lack of (“freedom from”) coercion
or constraint. In this view, standardly labeled
“negative freedom,” the people are free when
others or the state do not coerce the people to
abstain from what they desire, to perform what
they do not desire, or to pursue alternatives
other than those they might freely choose.

Negative Liberty

A crucial problem for negative freedom con-
cerns the circumstances under which the free-
dom of some may be limited to enhance the
liberty of others. The most widely accepted
response (the harm principle) has been that
individuals’ liberty may only be restricted to
prevent them from harming others. Such harm
has typically included not only physical or
mental harm, but also damage to reputation
and property, as well as various social harms
such as damage to the environment or public
institutions.

According to the harm principle, harm is
only a necessary, not a sufficient, condition
for social intervention, since the extent of the
harm may be too insignificant or the harm may
occur in an activity in which the participants
willingly accept that harm may occur to them,
for instance, competitive sports. Consequently,
when laws or regulations are imposed on some
individuals to spare others inconsequential
harm, individual liberty is unjustifiedly lim-
ited. On the other hand, harm to oneself or to
others who are willing participants does not,
on this principle, justify social intervention,
at least when such participants are adults and
are knowledgeable of their situation. When
children or uninformed adults are the objects
of such harm, social intervention is more ob-
viously justified.

Nevertheless, concerns have been raised
about the adequacy of the harm principle.
Some object that it might justify too much
coercion. If the limitation of individual
behavior is dependent on legislators weighing
various harms, many fear that laws or regula-
tions may be imposed too easily on individu-
als to restrict their liberty. Hence, some
maintain that we must also appeal to rights to
liberty protected by constitutions, for exam-
ple, freedom of expression, religion, or assem-
bly. Oftentimes these rights are thought to be
natural or inalienable rights that individuals
possess antecedent to constitutions.

On the other hand, others claim that we
must appeal to different liberty-limiting prin-
ciples than the harm principle. The three most
prominent include offense to others, harm to
oneself (legal paternalism), and the immoral-
ity of one’s actions (legal moralism).

The offense principle is invoked in cases
involving pornography, obscenity, the desecra-
tion of venerable objects, as well as public in-
stances of defecation, sexual intercourse, or
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nudity. The primary complaint in these cases
is that people are offended, rather than harmed.
The offense they experience, it is held, justifies
limiting the liberty of those causing the offense.

Legal paternalism maintains that individual
liberty may be limited so as to protect the in-
dividual himself or herself. A number of pa-
ternalistic restrictions appear to be readily
accepted: motorcycle helmets, medical pre-
scriptions for certain drugs, and seat belts in
cars. Other protections such as proscriptions
against voluntary suicide are more disputable.
Once again, harm to others seems insufficient
to account for many of these limitations on
individual liberty.

Finally, legal moralism maintains that indi-
vidual liberty may be justifiedly limited to pre-
vent various forms of immoral behavior.
Homosexuality, euthanasia, adultery, fornica-
tion, sodomy, as well as violence or exploita-
tion of children, have been brought under this
principle.

There has been considerable dispute over
the nature and relations of these different lib-
erty-limiting principles. Some have argued that
the only justified restrictions on individual lib-
erty defended by legal moralism fall under one
of the other three principles. For example, only
instances of immoral behavior which also
harm or offend others ought to be subject to
legal restriction. All other restrictions legal
moralism would impose exceed the proper
function of law. In this way, it is argued that
legal moralism is a faulty principle. In any case,
it appears that a complete account of justified
limitations of individual liberty requires some
combination of these principles. Which ones
is a matter of considerable debate.

In all the preceding cases, the law is por-
trayed as limiting the liberty of some individu-
als. Accordingly, many individuals view the
law as opposed to freedom. However, to the
extent that the law justifiedly limits the
behavior of some, it expands the liberty of
others who might otherwise have been harmed
or offended. Indeed, the role of much of con-
stitutional law is to protect certain portions
of human existence from social or political
control. Thus, to think of law and liberty as
simply contradictories is much too simple.
They are better seen as correlatives.

Positive Liberty
Regardless of the liberty-limiting principle(s)
one adopts, some maintain that negative free-

dom is fundamentally mistaken as an account
of freedom. Instead, they maintain that lib-
erty consists of individual self-determination
or self-development, not the lack of constraint.
On this second basic understanding of liberty,
commonly called “positive freedom,” freedom
exists when individuals (have “freedom to”)
determine their own course of action. They
are self-governing.

This view also requires substantial elabo-
ration regarding its nature and extent, for
though irrational or demented persons appear
to determine their own course of action, most
defenders of positive freedom would not wish
to claim that such actions are free. Accord-
ingly, those who defend positive liberty must
specify the nature of the self-determination
required for freedom. Not uncommonly, such
further specifications involve various qualities
of (for example) rationality, knowledge, emo-
tional control, and socially good ends toward
which one’s self-determination must be di-
rected. Further, since individuals live within a
society, how each person’s self-determination
can be compatible with that of others, so that
all are free, must be clearly delineated.

Laws which foster positive freedom would
not aim simply to protect some people from
the constraints that others impose on them.
Instead, these laws would offer all individuals
various powers, privileges, or rights whereby
their self-determination would be protected
and enhanced. For example, such measures
might seek to ensure democratic resolution of
important issues and to enhance the substan-
tive participation of individuals in matters that
significantly affect them.

Positive freedom also has its critics. They
have charged that its defenders have been too
eager to impose on everyday people the ideal
conditions required for individual self-
determinations to be instances of positive free-
dom. Thus, they argue, positive freedom leads
to despotism. However, though defenders of
positive freedom advisedly characterize vari-
ous conditions under which people are posi-
tively free, there is no logical or historical
necessity to make the further move of using
governmental mechanisms despotically to im-
pose those on ordinary people.

Other critics of positive freedom maintain
that it and negative freedom are really only
two different sides of the same coin. Liberty,
these individuals claim, is the freedom from
coercion to be or to do what one chooses.
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De-fenders of this “unified” view of freedom
claim they overcome the opposition of the two
preceding views. However, they face the task of
clarifying both aspects of their combined view.

Protections for Liberty

Whichever view of liberty and its relation to
law one adopts, the protection of that free-
dom by constitutional law pertains to the re-
lation between the state and its citizens. In
some systems, for example the American, such
protection does not necessarily extend to ac-
tions and relations between private individu-
als. Hence, constitutional guarantees of
freedom of expression or religion do not them-
selves extend to the actions an employer may
take with an employee, a church with its mem-
bers, or a husband with his wife.

The protection of liberty occurs not sim-
ply through laws preventing coercion or ex-
tending various rights to individuals. It also
occurs through the creation of various struc-
tures within a society. Thus, individual free-
dom is protected through the separation of
state powers into judicial, parliamentary or
legislative, and executive branches. Defenders
of negative liberty will emphasize that this is
simply another means to limit the coercion that
powerful bodies and individuals exercise over
individuals within their reach. Defenders of
positive liberty will see in such structures op-
portunities for self-determination of individu-
als in that society.

Finally, several limitations regarding liberty
and the law should be noted. First, constitu-
tional and legislative law have limits beyond
which their coercive powers are too crude and
too slow to protect or foster liberty. Within this
area popular opinion and customs have an im-
portant role to play. Second, though liberty is
highly valued, the esteem in which it has been
held has involved some ambivalence. Though
liberty may offer people independence and self-
reliance, it may also leave them isolated with
little sense of power or security. In this case,
freedom may seem undesirable. Thus, some
people have been prepared to give up their lib-
erty for other values. Third, liberty is one value
or principle among many others, for example,
justice, community, fraternity, and security. The
wise legislator will recognize its high value, its
complex nature, as well as its limitations.
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Lipsius, Justus (1547-1606)

Justus Lipsius was a Flemish philologist, po-
litical theorist, and purveyor of “neo-stoicism.”
A synthesis of Roman (mainly senecan) moral
thought and tacitism (a style of political com-
mentary derived from the writings of Tacitus),
neo-stoicism signaled a shift away from ortho-
dox ways of examining politics according to
legal forms, and from the humanist fashion
for discussing political behavior according to
ideal principles. In their place, it substituted
the prudential, characterized by the applica-
tion of language—not just as a powerful tool
of persuasion (rhetoric), but as a reliable guide
to the sum of human experience. The quest
for peace in a Europe being ravaged by civil
and religious warfare informed Lipsius’ origi-
nal construction of neo-stoicism, which urged
a disciplined obedience from subjects, and, on
the part of governors, concentration on the
means by which to achieve an internally peaceful,
and simultaneously strong, state. His neo-stoic



pieces were best-sellers in his day, inspiring a
number of clones and adaptations in France
and Spain, and, in England, finding echoes in
the writings of Sir Walter Raleigh (1554-1618)
and Sir Francis Bacon (1561-1626), among
others. Taking their place in the growing genre
of “reason of state” literature, they were also
instrumental in provoking a new quest for sys-
tem in political philosophy, as undertaken later
by Hugo Grotius and Thomas Hobbes, at the
same time influencing a generation and more
of statesmen, from the Spanish Count-Duke
of Olivares to the French Cardinal Richelieu.
The high point of “statism” came later in the
seventeenth century, personified in Louis XIV,
who boasted, “L’état, c’est moi (The state is
located in my person),” though it has been
argued that Lipsian neo-stoicism underlay
Prussia’s march to ascendancy, achieved
through militarism and the cultivation of self-
discipline, ideas which indeed can be culled
from Justus Lipsius’ writings.

His neo-stoic synthesis was worked out in
the De constantia liber duo (Two Books on
Constancy) (1584) and Politicorum sive civi-
lis doctrinae liber sex (Six Books on Politics,
or Civil Learning) (1589). Of Constancy, writ-
ten in the form of a dialogue, subtly charged
contemporaries with fostering useless discus-
sions and religious dissension. Rather than
tackle divisive issues of religious dogma, Lipsius
invoked stoic ideas of destiny and fate to note
their affinity with the most generally held Chris-
tian tenet of providence, thus to insist upon
the internalization of faith. Recourse to Tacitus
helped point out the impossibility of ascertain-
ing God’s will on earth: in face of the flux of
mundane experience, Lipsius urged the deploy-
ment of “constancy,” which emerges from the
quest for inner equilibrium (“right reason,” in
his terms), and which dictates that individuals
have a duty to maintain their social positions
and fulfill their civic responsibilities. The
Politicorum was a compendium of classical
quotations deftly held together by commen-
tary and prudently arranged into the six books
that treated, overall, various components nec-
essary for effective governance. Excerpts from
Tacitus, with his terse and often dark observa-
tions on the operations of power in early Im-
perial Rome, dominated the work, which
epitomized Lipsius’ concern to make ancient
texts serve contemporary needs.

The key to successful government for
Lipsius was “prudence”: his authorities

showed that an effective prince knew when to
apply harsh measures and when leniency to-
ward offenders would suffice. As a guide for
contemporary governors, Lipsius introduced
the concept of prudentia mixta (complex pru-
dence), by which deceit and dissimulation were
defined and set in a moral framework. He
defended the teachings of Niccolo Machiavelli
on the issue of deceit, and, indeed, like him,
was concerned with the relationship between
language and political action. However,
Lipsius parted company with his Italian ante-
cedent in adhering to an ontology of the writ-
ten word, to the authority of ancient texts.
Classical study, he insisted, was crucial for gov-
ernors, though he considered knowledge (and
power) to be beyond the ken of most people
and dangerous if available to the multitude.
Through his neo-stoic texts, he sought out a
select audience and insisted on the use of Latin.
Despite his mistrust of the “vulgar,” his com-
positions were immediately translated into the
main vernacular languages of Europe.
Lipsius was instrumental in inaugurating
the fashion for Seneca and Tacitus, which per-
sisted throughout the seventeenth century. He
won acclaim for his authoritative editions of
their writings, though he drew personal criti-
cism for switching religion in an academic
career that began and ended in (Catholic)
Louvain, but entailed a short sojourn at (Lu-
theran) Jena and a longer tenure at (Calvinist)
Leiden. His affiliation with the Family of Love
(a clandestine sect whose members outwardly
conformed to the religion of state while pri-
vately pursuing a mystical communion with
God) helps explain such religious “incon-
stancy,” which, in any case, undermined nei-
ther Lipsius’ call for one public religion in a
state (as he did in the Politicorum) nor his at-
tachment to the classical sources of neo-stoi-
cism. Despite his confessional acrobatics, he
maintained a broad range of correspondents
throughout Europe and remained a popular
lecturer, striving to prepare his best students
for state service through a thorough regime of
classical study. His motto was “Moribus
Antiquis (Back to the ancients’ ways),” and,
addressing a senecan lament, he sought to re-
store the value of classical literature, conceived
as a repository of practical wisdom. Late in
life he boasted: “Ego e Philologia
Philosophiam feci (I turned philology into
philosophy).” His boast was not an idle one,
and his goal of applied philology was captured
in the famous portrait by Peter Paul Rubens,
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The Four Philosophers, showing Lipsius and
three students in a study in which a bust of
Seneca overlooks the teacher, who points, with
Roman gravitas, to the wisdom to be recov-
ered from treasured texts.
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Llewellyn, Karl Nickerson (1893-1962)
Scholar, legislative draftsman, and legal theo-
rist, the figure of Karl Nickerson Llewellyn
casts a long shadow over twentieth-century
legal thought.

Llewellyn was a major figure in the move-
ment known as legal realism. In its broadest
terms, the movement, which saw its heyday
in the 1920s and 1930s, was a reaction to all
forms of “formalism” in the law. In Llewellyn’s
hands, this reaction emphasized two aspects,
the empirical and the philosophical.

The realists, including Llewellyn, wanted
to identify the actual basis of legal decisions.
Rejecting what they took to be a formalist
tenet, that rules and logic decide cases, the
realists set their attention on judges, for it is
they who decide cases. Particularly in the first
half of his career, Llewellyn believed that the
tools of empirical social science could unlock
the secrets of judging.

But Llewellyn, unlike Jerome Frank, lo-
cated the basic unit of study more broadly than
the decisions of individual judges. Llewellyn
thought of law as a culture that could be illu-
minated by social scientific inquiry. Llewellyn
located the law more broadly, focusing his
attention on the intersubjective character of
law; what, after Ludwig Wittgenstein, we call
“practices.”

In a much misunderstood line from early
in the book that made his reputation, The
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Bramble Bush, Llewellyn said that what “of-
ficials do about disputes [is] the law itself.”
Many took Llewellyn to be saying that judges
act capriciously and from individual impulse.
He meant no such thing. His point was one
that time has shown to be correct: that legal
practice is not reducible to something which
lies outside it. Law is an intersubjectively co-
ordinated practice of argument, one that can-
not be understood by positing a mechanism
outside law that explains the law. Llewellyn
was the first person to make this argument.

The best understanding of Llewellyn, and
perhaps realism itself, comes from careful
study of Llewellyn’s great contribution to pri-
vate law, the Sales Article (Article II) of the
Uniform Commercial Code. As a realist,
Llewellyn believed that judges, not rules, de-
cide cases. From this premise, Llewellyn
drafted the code to aid judges in finding the
law. He believed that the source of commer-
cial law was not statutes but business prac-
tices. His great contribution to private law was
a jurisprudence of discovery: law is found in
life, specifically the life of commercial actors.

Let us consider one example. Under pre-
cede common law, the agreement of the par-
ties was a juridical concept, one composed of
several elements (offer, acceptance, meeting of
the minds, and consideration). Llewellyn re-
placed this concept with the idea that parties
had a contract when those in the particular
trade or business would so understand the ac-
tion of the parties. Thus, if it was customary
to ignore written price terms, the conduct of
the parties took precedence over their written
terms. What parties did was more important
than any written terms, seemingly agreed to.

Llewellyn’s last great work, The Common
Law Tradition, is a sprawling, untidy master-
piece. In it, Llewellyn illustrates different styles
of judging, providing a periodization for the
rise and fall of different approaches. Of more
immediate interest are Llewellyn’s remarks on
the nature of statutory interpretation. Llewellyn
seems to say that for every canon there is an
“anticanon,” thereby giving the impression that
he believed there was no rationality to the proc-
ess of statutory interpretation. However, this
reading repeats the error in reading The Bram-
ble Bush as a relativist tract. Llewellyn railed
against formalistic, unimaginative, mechani-
cal jurisprudence. He thought law was more
art than science, and the unity of his work lies
in its consistent return to this theme.
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Lobbying

Lobbying is the activity of trying to influence
the opinion, behavior, or decisions of power
holders, especially legislators. The existence of
multiple centers of power requires lobbyists
to determine where their efforts are best aimed.
In the United States lobbyists are active at both
the state and federal level, while in Europe there
has been some transfer of lobbying effort to
the decision makers of the European Union
rather than those of the member states. Fur-
ther, the target may be administrators rather
than legislators, though the term derives from
the use of the entry hall of buildings where
decision makers are gathered as a place to meet
constitutents or visitors. Lobby correspond-
ents in the United Kingdom are those party to
an arrangement whereby they receive informa-
tion—particularly from ministers—on an
unattributable basis. This system is used to place
strategic leaks by politicians, but benefits jour-
nalists by providing stories. It illustrates the
two-way process often involved with lobby-
ing: those trying to influence the power holder
may often have something to offer themselves,
such as information, organization, or influence
over voters. The two-way interaction leads to
claims that decision makers have been “cap-
tured” by interest groups, on the one side, or
that decision makers have “co-opted” such
groups, on the other. The distinction between
the lobbyist and the politician should not be
overdrawn. A politician who speaks for a

particular interest in a legislature, or campaigns
on its behalf, is engaged in lobbying. Indeed,
crucial ethical issues surround the relationship
between lobbyists and politicians. For exam-
ple, should politicians or legislators be allowed
to accept presents, consultancy fees, retainers,
and so on? If they do, should they have to de-
clare so publicly? The Regulation of Lobby-
ing Act (1946) in the United States requires
disclosure of certain aspects of lobbying activ-
ity, primarily the self-identification of lobby-
ists and their financial transactions. The Nolan
Committee on Standards in Public Life was set
up in the United Kingdom partly as a response
to the revelation that at least one member of
Parliament was willing to accept a one-time
payment in return for raising a particular ques-
tion in the legislature. Responses to these is-
sues depend upon views about the proper limits
of privacy and confidentiality in the face of
public interest arguments. Hence the Supreme
Court reduced the scope of the 1946 act, while
U.K. members of Parliament rejected the com-
pulsory disclosure of their actual earnings from
“outside interests.” More deeply, responses
depend on a conception of the democratic proc-
ess and the place of lobbying, and the pursuit
of interests, within it.

At one extreme of opinion, Jean-Jacques
Rousseau thought that the only political sys-
tem compatible with freedom was direct democ-
racy, in which “the people” as a sovereign body
made their own laws. He discountenanced in-
termediary associations (or interest groups) be-
cause they distorted citizens’ perception of the
general will (or the public interest). He did qualify
this, however, by the hope that, if there were
any such associations, they should be numer-
ous. The two most radical attacks on his posi-
tion allege the impossibility of self-government
in a populous community, on the one side, and
the conceptual incoherence of his notion of the
public interest, on the other. This claim of con-
ceptual incoherence can be extended to produce
the polar opposite of Rousseau’s position—the
claim that in a system of representative democ-
racy the public interest is no other than the out-
come of the process of interest group interaction,
which should be fostered rather than discoun-
tenanced.

There is a certain symmetry between the
arguments about the desirability of lobbying
and arguments about the desirability of
logrolling. Both, it is said, allow for the ex-
pression of intensity of preferences, that is, an
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interest group can express the depth of its con-
cern and commitment through mobilizing lob-
bying effort, just as logrolling allows
well-placed legislators to obtain support for
positions on issues of great concern by trading
a vote on issues about which they have less
intense preferences. The opposing arguments
stress that the capacity to logroll or lobby is
unequally distributed. More senior congress
members, for example, are better placed to
logroll, and some interest groups are better able
to lobby. Work in the public choice tradition,
developing arguments first systematically ex-
plored by Mancur Olson, has identified the
difficulties encountered by large, dispersed, and
poorly resourced interests compared to those
of small, concentrated, and well-resourced
groups. So we should expect, for instance, the
chemical industry to be more effective lobby-
ists than pensioners or consumers. More gen-
erally, the concern is that both logrolling and
lobbying are means of translating economic
power into political influence, to the detriment
of the political equality which underpins de-
mocracy or to the exclusion of a concern with
general as opposed to special interests.
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Locke, John (1632-1704)

One of the most influential of seventeenth-cen-
tury philosophers, John Locke is best known
for his defenses of empiricism (in An Essay
Concerning Human Understanding), religious
toleration (in A Letter Concerning Toleration),
natural rights, the right to resist tyranny, and
(what we now call) classical political liberal-
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ism (in Two Treatises of Government). Locke
was the foremost British spokesman for Whig
political philosophy, and his writings both
expressed many of the principles of the Glori-
ous Revolution of 1688 and profoundly influ-
enced later revolutionary authors in America
and France. His most important contributions
to the philosophy of law include his theory of
natural law, his elaborate account of the natu-
ral rights this law defines, and his arguments
for personal consent as a necessary condition
of citizens’ obligations to obey the law.

Locke utilized in his writings a relatively
traditional, rationalist natural law theory that
characterized natural law as a universally and
eternally binding moral law, laid down for man
by God and discernible by man through the
use of reason. This law of nature requires that
we preserve ourselves and, as far as possible,
preserve others by refraining from harming
them in their lives, liberty, or estate. Civil law
(that is, the positive laws of political societies)
will typically require more of us than the law
of nature, but valid civil law may not require
or prohibit anything contrary to natural law.
Civil law which conflicts with natural law, ac-
cording to Locke, is invalid and nonbinding.

Locke’s chief contribution to natural law
theory lay in his articulation of an extensive
body of natural moral rights, which he saw as
the correlates of the duties of natural law. All
persons are born to equal basic rights of self-
defense and self-government, which they re-
ceive fully when (if ever) they are sufficiently
rational to know the law of nature and to con-
trol their actions. In addition, they may ac-
quire special rights to property, to reparation
for injuries, to the performance of promises
made by others, to punish wrongdoers, to
govern their families, and to make slaves of
captives taken in a just war. All of these rights
may be possessed even by persons in a state of
nature (that is, persons living prior to the crea-
tion or otherwise without the benefit of legiti-
mate political society).

Perhaps the most distinctively lockean of
these rights are the natural rights to punish
and to make property. Locke followed Hugo
Grotius in holding that we may rightfully pun-
ish others who breach natural law, for they
forfeit their protection under that law by the
wrongful use of force. Private punishment
must be proportional to the offense and in-
tended to deter future wrongdoing. Because



biased use of this natural executive right by
individuals will inevitably cause social discord,
Locke argued that in any legitimate political
society individuals must agree to surrender this
right to government, creating a governmental
monopoly on retributive uses of force.

Locke also maintained that property rights
can be held by persons outside of or anteced-
ent to law-governed political societies. Persons
can acquire property in unowned (or common)
external things by laboring on them to some
useful end. Because individuals naturally own
themselves and their labor, Locke argued, mix-
ing your labor with something makes it im-
possible for another to use that thing without
also using what belongs to you. Thus, we can,
without benefit of positive law, make prop-
erty in natural objects, land, and the products
of our labor. Such natural property rights are
limited in extent by the requirements that we
not waste what we take and that we leave for
others what is necessary for them to have simi-
lar opportunities for appropriation. These
rights may be transferred to others by forfei-
ture or by voluntary transactions (such as
trades or bequests).

Locke argued that the legitimate powers of
government are rights held in trust from soci-
ety, and society’s rights are simply those it re-
ceives from the express or tacit consent of its
members and subjects. Individuals who enjoy
the protection of government must be under-
stood to have transferred to society those rights
necessary for maintaining a stable polity. They
thus consensually undertake an obligation to
obey the society’s laws and to give society ju-
risdiction over their land. However, society’s
(and hence government’s) powers are limited
by the rights retained by the people and by
the eternal obligations of natural law. When
these limits are exceeded by government,
Locke maintains, the people (and in some cases
individual citizens) have the right to resist and,
if necessary, forcefully remove the offending
government.
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Logic, Deontic Legal

Deontic logic studies reasoning about norms
or with norms and relations between deontic
concepts. Its name originates from the Greek
verb deon, which means “to bind.” Its mod-
ern development started with a paper by
G.H.von Wright, but the topic had been stud-
ied earlier by Aristotle. (A short history can
be found in La Logique des Normes (The
Logic of Norms) by G.Kalinowski.) Von
Wright drew an analogy between alethic
modalities (necessary, possible, impossible)
and deontic modalities (obligatory, permitted,
forbidden). Many theorems of deontic logic,
he said, are analogous to theorems of alethic
modal logic. “Forbidden” means the same as
“obligatory that not,” just as “impossible”
means the same as “necessary that not.” “Per-
mitted” is “not obligatory that not,” as “pos-
sible” is “not necessary that not.” There are,
however, also characteristic differences: where
the necessity of p implies that p is true, the
deontic counterpart of this theorem (‘p is ob-
ligatory implies that p’) is not acceptable.

Standard System

Von Wright laid the foundations for what is
generally known today as the standard sys-
tem of deontic logic. Almost every modern
deontic logic is an elaboration and/or amend-
ment of this system.

The standard system builds upon tradi-
tional prepositional logic. It has the same con-
nectives—negation (=), conjunction (.),
disjunction (v), implication (o), and equiva-
lence (=)—and the same parameters for propo-
sitions—p, q, ... It adds, however, deontic
operators which range over propositions: the
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capitals O, P, and F, representing the deontic
modalities obligatory, permitted, and forbid-
den, respectively. With these symbols it for-
mulates deontic sentences: Op (p is obligatory),
P(pvq) (it is permitted that p or q), poFq (if p
then q is forbidden).

The deontic operators can be defined in
terms of each other. Starting with Op as a
primitive (not defined) operator, we can de-
fine Pp and Fp:

Df.I Pp=-O-p

Df.2 Fp=O-p
All the theorems of prepositional logic are also
theorems of the standard system. The specific
characteristic of the standard system is, how-
ever, that it adds some deontic axioms:

AX.lﬂ(Op. O—|p)

Ax.2 O(p . q)=(Op. Oq)

Ax.3 O(p v -p)
The first axiom expresses that it is inconsist-
ent if both some proposition and its contra-
dictory are obligatory. It is by Df.1 and
prepositional logic equivalent with Pp v P-p,
called by von Wright the principle of permis-
sion: any given act is either itself permitted or
its negation is permitted.

The second axiom is the principle of
deontic distribution: the obligation of the con-
junction of two propositions is equivalent with
the conjunction of the obligations of the two
propositions.

The third axiom is denied by von Wright.
It expresses that a tautologous proposition is
necessarily obligatory (or, which is the same,
that a contradiction is necessarily forbidden).
It can be proven that this necessarily holds if
at least one obligation or at least one prohibi-
tion exists. Therefore, if one denies the valid-
ity of ax.3, one accepts the possible existence
of “empty” normative systems.

In von Wright’s system, deontic operators
were prefixed to act-predicates. He used capi-
tals (A, B,...) to indicate act-categories (theft,
murder). Connectives in the norm-content were
defined (not as truth-functions, but) as perform-
ance-functions: -A  indicates the
nonperformance of A. This approach has some
problems. The performance of A together with
the performance of B is not the same as the per-
formance of the act A.B: A and B may be two
different acts, which do not unite into one act.
Therefore, the laws of prepositional logic do
not apply to the norm-content. To avoid this
difficulty, many authors today interpret the
norm-content as “proposition-like entities” or
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propositions, describing that some act has been
performed. “Op” then says that the proposi-
tion describing that some act has been performed
ought to be true. Other authors, however, be-
lieve that many of the more serious paradoxes
in deontic logic arise just because of this analy-
sis of the content of norms. They again propose
deontic logics where the norm content is in some
way constructed as an act.

Deontic Inference and Ideal

World Semantics

Several problems have been raised concerning
deontic logic generally and the standard sys-
tem in particular. The first problem is a philo-
sophical one: what, if any, is the meaning of
valid deontic inference? Logical validity of an
argument is traditionally defined as preserva-
tion of truth: the argument is valid if the truth
of its premises guarantees the truth of its con-
clusion. It is an open question, however,
whether normative sentences can have any
truth value. If the normative sentence “one
should keep one’s promises” is not true or false
(but perhaps valid or acceptable), because it
is not a proposition stating some facts, what
then does it mean to draw the conclusion that
Suzy should keep this promise of hers?

The problem was already seen in the thir-
ties by neo-positivistic philosophers and be-
came known as Jorgen Jorgensen’s dilemma:
practical inferences may seem to be logically
valid, but they cannot be logically valid, nor
logically invalid.

Several proposals have been made to solve
this problem. First, one could try to reformu-
late normative sentences as (true or false)
propositions, for instance, propositions de-
scribing valid norms. This leads to the devel-
opment of a second type of logic, a logic
describing (and not expressing) norms. In posi-
tive law, however, propositions describing
valid norms are dependent upon normative
sentences making valid norms. We cannot say
that the conclusion that Suzy should keep her
promise is normatively valid on the ground
that the corresponding describing proposition
is true: it is the other way around. A logic de-
scribing norms is not directly relevant for re-
constructing practical argument.

We may, however, interpret valid norms as
descriptions of ideal worlds. Op then means
that in every ideal world p is true, Pp that in
at least one possible ideal world p is true. It is,
using some Kripke semantics, then easy to



define consistency between normative sen-
tences: the idea is that a set of obligations is
consistent if and only if there is a possible
world in which all the obligatory propositions
are true. A permission is consistent with a con-
sistent set of obligations if and only if there is
at least one possible world in which all the
obligations can be met and the permitted
proposition is true.

The validity of deontic inference is also
defined with ideal world semantics. It is easy
to see that O(p.q) implies Op: if in all ideal
worlds p.q is true, then certainly in all ideal
worlds q is true. An obligation follows from a
set of deontic sentences if it is met in all ideal
worlds defined by the set, a permission if the
permitted proposition is true in at least one
ideal world defined by the set.

A second approach is to redefine the con-
cept of logical validity: not only preservation
of truth but also, for instance, preservation of
(legal) validity. The difficulty with this ap-
proach is that valid positive law is not neces-
sarily consistent (and as a matter of fact
perhaps never is). In the standard system
Op.O-p is a contradiction, necessarily not
valid, but in positive law both Op and O-p
can be valid simultaneously. One should there-
fore redefine the concept of legal validity, to
preserve its analogy with the concept of truth,
but this is not unproblematic or without fur-
ther problems. (See Logic in Law by Arend
Soeteman for such a redefinition.)

Paradoxes

Standard deontic logic has been much criti-
cized because it accepts logical theorems which
seem in conflict with our intuitions. Some of
these paradoxes can be solved easily, some of
them cause more trouble.

In the first category is Ross’s paradox,
named after the Danish legal philosopher Alf
Ross, who criticized some older deontic sys-
tems in 1941 because they accepted as a theo-
rem, as the standard system also does:

(1) Op D0(pvq)

A possible interpretation is: if it is obliga-
tory to post the letter, then it is obligatory to
post the letter or burn it. The paradoxical flavor
arises because in ordinary language the obli-
gation to post the letter or burn it is usually
taken to mean that the addressee of the norm
may choose to do the one or the other. In that
interpretation it is not acceptable to derive this
obligation from the obligation to post the let-

ter. If, however, we use the semantics of ideal
worlds it becomes clear that no real problem
exists. Op means that in every ideal world p is
true. As, by propositional logic, p v q is true in
every world where p is true, it follows that in
every ideal world p v q is true.

Other paradoxes are more serious. This is
the case with the paradoxes of commitment.
In 1951 von Wright suggested that commit-
ment “if p is the case then it is obligatory that
q” could be reconstructed as “O(p Dq).” This
was wrong, however: in the standard system
(2) O-p DO(p Dq)
is a valid theorem. Nothing is wrong with this
theorem, but if one interprets the consequent
as commitment, it says that if it is obligatory
not to kill another, it follows that if one kills
another it is obligatory to rob the victim as
well. In general, if some obligation is not met,
one would be committed to every other act.

A.N.Prior, who was the first to see this dif-
ficulty, suggested another reconstruction of
commitment:

(3) p2Oq

This reconstruction, unfortunately, is not
adequate either. It is vulnerable for the para-
doxes of material implication, which are par-
ticularly damaging in deontic logic. First
(4) =p D(p 20Oq)
is a theorem: every false proposition commits
one to every other act. Again, nothing is wrong
with this theorem, but it raises doubts about
this reconstruction of commitment. Second,
the negation of commitment (it is not the case
that p commits to q) cannot be formulated.
=(p DOq) will not do, as it entails p; p D-Oq
will not do either, since this would mean that
if p is the case, Oq is not valid, which is much
stronger than the denial of commitment.

Several attempts have been made to for-
mulate an adequate reconstruction of commit-
ment by defining a special deontic conditional
operator. This has resulted in so-called dyadic
deontic logics, in which O(p/q) means q com-
mits to p. Von Wright was the first to present
such a system (published by Hilpinen in 1971).
The formal characteristics of his dyadic for-
mulas are stipulated in three axioms:

Ax.4-(O(p/q) . O(=p/q))
Ax.5 O(p.q/r) = (O(p/r). O(q/r))
Ax.6 O(p/q v r) = (O(p/q) . O(p/r))

This avoids the problems of the earlier for-
mulations. New problems, however, arise. It
can easily been proven that in this system one
can derive ~O(=p/r) from O(p/q), meaning that
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if in situation q one is committed to p, it nec-
essarily is not the case that in a random differ-
ent situation r one is committed to —p.

This result is clearly undesirable. Many
authors have tried to solve this problem, ei-
ther within the dyadic approach (von Wright,
Hansson, Soeteman) or by developing other
systems: incorporating notions of time (van
Eck, Aqvist), making a distinction between
ideal worlds and subideal worlds (Jones and
Porn), or reducing deontic logic to dynamic
(action) logic (John-Jules Meyer). In general,
however, solutions create new difficulties.

Contrary-to-Duty Imperatives
R.M.Chisholm developed the problem of con-
trary-to-duty imperatives: imperatives which
arise from the fact that one does not obey an-
other imperative. These are important for law,
since the law knows of many duties of repair.
Chisholm illustrated that the standard system
is inadequate to reconstruct these contrary-
to-duty imperatives. Consider the following
sentences:
(5) It ought to be that a certain man go to
the assistance of his neighbors.
It ought to be that if he does go he tell
them he is coming.
If he does not go then he ought not to tell
them he is coming.
He does not go.
An obvious formal representation of these
sentences in standard deontic logic is:
(9) Op
(10) O(p2q)
(11) -p D0~q
(12) -p
This, however, implies a contradiction: (9) and
(10) together imply Oq, (11) and (12) imply
0O-q. We cannot solve this problem by refor-
mulating (10) and (11). The sentences (5)—(8)
are independent. If, however, we write (10) as
(10') p 20q
it follows from (12). And if we write (11) as it
follows from (9).

One of the main questions in modern
deontic logic is whether this problem can be
solved within dyadic or other alternative
deontic systems.

Defeasibility and Nonmonotonic Logics

A related but distinct problem with commit-
ments is that in legal practice most commit-
ments are defeasible. If some statute stipulates
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that p commits to q, then this does not ex-
clude the possibility of exceptions in particu-
lar circumstances. If all the exceptions are
known, it is possible (in theory) to formulate
their absence in the condition: if p and if not
these exceptions, then one is committed to q.
In many cases, however, the class of excep-
tions is an open class.

The problem that conditional legal (and
moral) norms more often than not are defeasi-
ble has recently been studied in nonmonotonic
logics. Nonmonotonic logic differs in one im-
portant aspect from traditional monotonic
logic: the entailment relation between premises
and conclusion of an argument is much weaker.
In nonmonotonic logic the addition of a new
premise to the set of premises may defeat the
original conclusion. If a condition of a condi-
tional norm applies, then the norm is only pre-
sumably valid: other information concerning
the particular circumstances may defeat this
validity (for a recent criticism of nonmonotonic
deontic logic see C.E.Alchourrén in Deontic
Logic in Computer Science).

Nonmonotonic logic is perhaps more rel-
evant for the reconstruction of normative sys-
tems in legal expert systems. In legal expert
systems not only knowledge about legal norms
is represented: the idea is that legal expert sys-
tems can find solutions for legal problems. It is
much too early now to judge the usefulness of
nonmonotonic logics; but it certainly marks one
of the more interesting developments, which
even may give such an abstract philosophical
field as deontic logic practical applications.
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Love
Customs shape our modes and styles of love.
If laws can influence customs, then laws can
influence our modes and styles of love. Essen-
tialists hold that love has a constant core and
only its peripheral qualities may be modified;
opponents of this view hold that “love” is
entirely a historical construction. Both can
agree that how we love may change without
entirely changing what love is; who we love
may change without changing why we love. If
racial segregation is legal, few will have the
opportunity to fall in love with persons of
another race; if interracial marriages are ille-
gal, as decided in Loving v. Virginia, 388 U.S.
1(1967), then interracial love will be discour-
aged. If same-sex marriages are illegal, as de-
cided in Baker v. Nelson, 291 Minn. 310
(1971), gay spousal love will be a legal
oxymoron. If gay aliens are excludable as psy-
chopaths, as decided in Boutilier v. INS, 387
U.S. 118 (1967), few will have the opportu-
nity to love them. If homosexuals are legally
stipulated to be unfit parents, as decided in
Roe v. Roe, 324 S.E.2d 691 (Va. 1985), their
children will not know their love as custodi-
ans or even as visitants, as decided in Alison
D. v. Virginia M., 77 N.Y.2d 651 (1991). Laws
affect whom we love and how—sometimes
moving ahead of social currents, sometimes
lagging behind them.

Generically, love is (1) willing the good of
an other (2) for the other’s own sake (3) in a
reciprocal relation that (4) endures. Love com-
pletes itself in (5) an ecstatic activity of self-
transcendence toward an other that recenters
one’s affective life in the other. We increas-
ingly find appeals to the first four points, at
least, in recent decisions and proposals.

Love and law intertwine most commonly
in family law, which concerns partners, sib-
lings, and parents. Legal reasoning in this area

standardly avoids mention of “love,” but “the
role of a loving mother” is stated I re Nancy
S.,228 Cal. App. 3d 836 (). Substitutes, how-
ever, abound: care, affection, affinity [notably
“family of affinity” in In re Guardianship of
Sharon Kowalski, 478 N.W.2d 790 (Minn.
App. 1991)]. We find pivotal references to
emotional needs or emotional reasons as sanc-
tioned motives for adoption and marriage. For
instance, section 109.119 of the Oregon Re-
vised Statutes lets persons with “established
emotional ties creating a child-parent relation-
ship” petition for custody or visitation. A nar-
rower Minnesota statute [Minn. Stat. sec.
257.022(2)(b)(West 1982)] offers “established
emotional ties” as grounds. Appeals increas-
ingly are turning to emotional bonding and
attachment theory. Law must, in these areas at
least, recognize love and law’s influence on love.

Consider parental love and its legal insti-
tution. The purpose of adoption has shifted,
historically, from fulfilling the need of child-
less couples to serving the well-being of
adopted children. More than half the states
have adopted this “best interest” standard.
This notion of well-being, which addresses
point (1), willing the good of another, is widely
held to include living in a “stable, loving envi-
ronment.” A key debate turns on whether an
“emotional bond” is likely to be facilitated
most by genetic ties or actual inter-involve-
ments; U.S. courts still typically allow adults
five years to reclaim their biological offspring
from adoptive parents, despite considerations
of emotional continuity. Many advocates urge
that a legal definition of “parent” should in-
corporate the imperative of serving a child’s
best interests, avoiding regression to a time
when children were regarded as subpersons
“over whom the parent has an absolute
possessory interest” (In re Alison D., 77
N.Y.2d 660).

Some advocates suggest that the legal defi-
nition of “parent” include reciprocity con-
siderations as well—“mutuality,” according
to Bartlett, which demands that the court focus
on a child’s emotional need to remain con-
nected with an adult. This is presented as a
version of “best interest,” but it clearly adds
point (3) to points (1) and (2). Polikoff’s ap-
peal to “functional parenthood” also suggests
a mutuality criterion requiring the child to
expect the adult to be a parent or act as a
parent. (Mutuality is problematic for the

LOVE 525



youngest children; there are also difficulties
with the tacit contractualism of some of these
proposals. Thomas Hobbes’ 1651 argument
that the moral authority of parents derives
from the tacit consent of children, though
dubious, has not been improved.) Bartlett also
adds a custodial period of at least six months,
addressing feature (4), the relation that en-
dures, in addition to the criterion that an adult
demonstrate “that his or her motive in seek-
ing parental status is based on genuine care
and concern for the child,” addressing fea-
tures (1) and (2).

Recognized doctrine of de facto parent-
hood allows parental standing so far as one
regularly seeks “to fulfill both the child’s physi-
cal needs and psychological need for affection
and care,” as is seen in In re B.G., 11 Cal. 3d
679 (1974). Parenthood as a “personal and
emotional relationship” is found in In re
Michael H., 491 U.S. 159-60 (). Again surro-
gates for “love” are pivotal, and features (1)-
(3) are invoked.

Spousal love presents similar difficulties.
Griswold v. Connecticut, 381 U.S. 476 (1965),
recognized a privacy right within marriage but
failed to define “marriage.” Many proposed
definitions reflect features (1)—(4). Divorce no
longer requires “spousal fault”; that roughly
half our marriages last (about the same figure
for gay “lifemates”) suggests an increased
emphasis on love, a demand for love, a will-
ingness to dissolve a marriage when love is no
longer of the desired kind. Again, the law both
reflects and influences our styles of loving.

Legislatures, courts, and legal theorists—
against the background of a mere quarter of
U.S. families consisting of a married hetero-
sexual couple with minor children—have strug-
gled with the notion of “family.” Some
advocates propose that “family” include “al-
ternative families” who, while not related by
blood, marriage, or adoption, are involved in
amutually supportive, committed relationship.
However, half a dozen states have an irrebut-
table “presumption of harm” standard against
gay parents; many more have a rebuttable pre-
sumption standard. None has used the tradi-
tional equitable doctrines or the newer
love-basic proposals in “alternative family”
cases. Sodomy laws, still on the books of
twenty-three states, affect family litigation, since
they bar some biological parents from custody
of their children and have prevented others from
adopting children. Such considerations have
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so far trumped criteria based on features of
the love definition above.

Still, in parental, custodial, and other per-
sonal relations litigation, doubtless an increas-
ing use is made of features of the definition of
love ventured in paragraph three; but none of
these features can be specified once and for
all. What, for instance, is to count as the “good”
to be willed in a loving relationship? The Na-
tional Association of Black Social Workers es-
chews transracial adoption. Some religious
devotees demand that marriage or child rear-
ing be limited to a particular faith, or at least
to one faith to avoid spiritual confusion. Ar-
ticulate pederasts argue that sexual relations
between adults and children can, in certain cir-
cumstances, be “loving.” Many wish to remove
children from the custody of substance abus-
ers; a few now wish to protect children from
cigarette smokers. Christian Scientists have
sought prayer-treatment exemptions to abuse
and neglect statutes, since their vision of “care”
and “good” excludes technical medicine.

It seems there is no material understand-
ing of “love” detachable from particular vi-
sions of the good as embedded in different
cultures and traditions. This raises the issue
of love, not for persons, but for traditions and
institutions. Love of one’s community and
culture, love of humankind, and love of na-
ture are significant forms not broached here.
They are, along with love of equality, love of
liberty, and the like, important for the law
because they form part of the motive of legal
advocates, reformers, and revolutionaries.

A beautiful passage in Plato’s Symposium
finds Socrates endorsing the teaching of a
seeress who claims that an essential moment
in the self-transcending act of love toward ideal
beauty is love of the law. If so, love of law is
an essential moment in the development of self,
since we develop self by developing practices
of love. It is one with love of our communi-
ties, since customs and laws are the soul of
societies. Love of law is one with love of jus-
tice, so far as justice is the point of law.
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Luhmann, Niklas (1927-)

Niklas Luhmann’s outstanding achievement
in the sociology of law has been to use mod-
ern systems theory to illuminate the “relative
autonomy” of legal systems in advanced in-
dustrial democracies. A relatively autonomous
legal system is one that is neither entirely au-
tonomous from forces outside the legal sys-
tem (politics, religion, temperament), nor
entirely dependent upon them. Specifically,
Luhmann uses the notion of autopoietic, or
self-producing, systems drawn from the work
of two biologists, Humberto Maturana and
Francisco Varela.

An autopoietic system is one that consti-
tutes the elements of which it consists out of
the elements of which it consists. It is defined
by contrast to allopoietic, or “other-pro-
duced,” systems whose dynamic processes are
entirely dependent upon, and driven by,
changes in the system’s environment. The core
image of autopoiesis is the individual organ-
ism, ceaselessly generating elements out of el-
ements, forming all elements into an
indissoluble unity from a more complex base
of energy and matter. Allopoietic systems are,
by contrast, machines. Every element of an
autopoietic system is produced by and pro-
duces the operations of the system. An
autopoietic system is thus a network of op-
erations that recursively generate and repro-
duce the network that produces them.

Elements that do not join the network of
operations are outside the system, part of its
environment. The environment effects opera-
tions of the system in two ways. First, the en-
vironment may “irritate” the system. It is
irritation that triggers observations and cor-
recting operations that sustain the network of
operations and by which an autopoietic sys-
tem opportunistically differentiates its network
of operations from the environment. Second,
autopoietic systems in the environment may
enter into patterns of mutual irritation with
the system, or structural coupling. In either
case, elements from the environment play no
role in reproducing the network of operations
of the system. Autopoietic systems are “op-
eratively closed.” Autopoiesis thus offers a
new way of understanding the autonomy of
systems through “operative closure.”

The core image of autopoietic law is a legal
system ceaselessly generating and transform-
ing legal materials entirely out of legal materi-
als, hence one continuously setting and altering
the conditions of its own validity. Politics,
morality, and other nonlegal forces affect law
in autopoietic legal systems, but do not deter-
mine the validity of legal acts and communi-
cations. Hence, law (and only law) defines what
is and what is not law, and every law partici-
pates in defining what is and is not law.

Within legal theory Luhmann’s notion of
autopoietic law recalls Hans Kelsen’s “pure
theory of law” and H.L.A.Hart’s “rule of rec-
ognition.” The novelty of autopoietic law is
that it tracks down exactly what it means for
law to define law and promises to show the
exact social, legal, and cultural conditions in
which law defining law is possible. Hence,
autopoietic law embeds Hart’s “rule of recog-
nition” and Kelsen’s “basic norm” in a social
practice.

Luhmann’s legal theory is thus part of a
general social theory. In Luhmann’s social
theory, social systems are autopoietic, always.
The elements through which the operations
of the social system work are communications.
Unlike Jurgen Habermas, Luhmann does not
oppose communication to system as a regula-
tive ideal immanent within empirical social
action. Instead, he opposes communication to
action itself, which he regards as a choice of
addressees for communication. Action, then,
is a simplifying self-observation or self-descrip-
tion of the system by itself. The social system
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is comprised of the ceaseless address of com-
munications.

Luhmann contends that the legal systems
of highly differentiated societies may under cer-
tain conditions constitute autopoietic subsys-
tems of the social system. Following Talcott
Parsons, Luhmann assumes that subsystems
differentiate out of the mass of communications
comprising a social system by fulfilling func-
tional needs of the larger system. The need
around which functions organize is, in general,
reduction of complexity and contingency in the
environment of individual actors. The specific
function of the legal system, Luhmann main-
tains, is producing and maintaining counter-
factual expectations in spite of disappointments.

Luhmann constructs the function of law
from simple materials. Individuals reduce com-
plexity and the contingencies they face in their
environment by cooperating with other indi-
viduals. By cooperating, individuals develop
expectations of other individuals. Because other
individuals also develop expectations, one de-
velops expectations of those expectations.

The expectations of expectations pose spe-
cial problems of coordination. The key prob-
lem is whether individuals are prepared to
revise their expectations when another indi-
vidual disappoints them—a cognitive re-
sponse—or whether they are not prepared to
revise their expectations—a normative re-
sponse. The choice of normative versus cog-
nitive is selectively influenced by the
development of ever more successful methods
of coordination driven by the persistent de-
sire of individuals to reduce complexity and
contingency.

A crucial step along the path of realizing
this desire is the institutionalization of expec-
tations, in which, according to Luhmann’s
definition, expectations are based on the as-
sumed expectations of expectations on the part
of third parties. Institutionalization allows the
formation of generalized expectations over an
entire social system, thus stabilizing expecta-
tions of expectations over many parties.

Social systems evolve more effective ways
of handling the coordination problem.
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Luhmann’s mechanisms for natural selection
of methods of coordination are the familiar
ones that social theory has borrowed from
Charles Darwin through Emile Durkheim. The
basic technique of selection is the differentia-
tion of functionally specific subsystems of co-
ordination. The function of the legal
subsystem, according to Luhmann, is coordi-
nation of all other methods of coordination.
Law, in Luhmann’s terms, is congruently gen-
eralized normative expectations.

Because a fully differentiated autopoietic
legal system is a subsystem performing a des-
ignated function within the social system, it
cannot achieve absolute closure, unlike the
social system. Luhmann thus maintains that
any autopoietic legal system must be
normatively closed and cognitively open. An
autopoietic legal system thus maintains nor-
mative autonomy from other social subsys-
tems, yet is at the same time constantly irritated
by cognitive inputs from those subsystems and
can upon occasion enter into structural cou-
pling with them.

The structure that organizes the autopoiesis
of any subsystem of the social system, that
forces the differentiation of its operations from
operations in the subsystem’s environment, is
a binary code. In a differentiated moral sub-
system, the code allocates esteem and
disesteem. In the legal system, however, the
binary code is the necessity of deciding legal
right and wrong.
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Machiavelli, Niccolo (1469-1527)

Niccolo Machiavelli was born in Florence on
May 3, 1469, into a well-known Florentine
family. His father was a member of the corpo-
ration of notaries. Very little is known about
Niccold’s education except that he learned
some principles of law from his father and
seems to have had a good knowledge of Latin,
enough to be able to read the classical authors
and to write his Familiar Letters. He was in-
spired by the reading of ancient historians. His
youth coincided with a very difficult period
in Italy’s history. Italy was divided into sev-
eral small states threatened from outside by
the three powerful empires of Spain, France,
and England. Florence with its unstable po-
litical leadership was in the center of this dis-
pute. After the death of Lorenzo de Medici in
1492, Florence was governed by Piero de
Medici, whose authority was challenged by
the reform movement inspired by Girolamo
Savonarola. In 1498, with the fall of
Savonarola and the expulsion of the Medici
from Florence, a republican regime was estab-
lished. The active political career of
Machiavelli began when, in 1498, he became
secretary to the Florentine republic and the
right-hand man of Gonfalonier Piero Soderini.
As as senior civil servant, Machiavelli con-
ducted several diplomatic missions in Italy,
France, and Germany, where he met the most
important political figures of his time, and
acquired an exceptional knowledge of politi-
cal power. His close relationship with Soderini
became a serious problem for Machiavelli
when the republic was overthrown by the
Medici in 1513. Machiavelli was dismissed
and forced to live outside Florence in San
Casciano. Here began Machiavelli’s career as

a writer. While meditating and annotating the
Decades of Titus Livius, he wrote The Prince
(De Principatibus) in 1513. The Discourses
on the First Decade of Titus Livius were com-
pleted by 1517. His treatise on The Art of War
was published in Florence in 1521, and the
eight books on the History of Florence were
presented to Pope Clement VII (Giulio de
Medici) in 1525. Machiavelli became well
known in Florence after the performance of
his two comedies, Mandragola and Clizia, in
1525. He was reinstated in a political posi-
tion in 1526 but died the year after.
Machiavelli’s political philosophy and phi-
losophy of law are concentrated in The Prince
and the Discourses. While The Prince is mainly
concerned with the question of how prince-
doms are gained and preserved, the Discourses
are devoted to the study of republican princi-
ples as they were achieved in the Roman re-
public. The Prince is not a treatise on
philosophy of law, as such. It deals chiefly with
the fruitfulness of political power and its con-
ditions as they can be perceived through ex-
perience. As he stated in his dedication,
Machiavelli wanted to communicate to the
prince what he gained in his lengthy “experi-
ence with recent matters and [his] continual
reading on ancient ones.” The goal is a clear
option for the facts as they are rather than
what they ought to be. As he stated in Chap-
ter 15, “I have decided that I must concern
myself with the truth of the matter as facts
show it rather than with any fanciful notion.”
Consequently, the analysis of political power
is targeted by the end, which is success, and
by the means, which are subordinated to this
end. The central part of the book is devoted
to the analysis of virti in the prince, which is
NICCOLO
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presented by Machiavelli as the key to suc-
cess. As the complement to fortuna, which
relies only on chance and circumstances, virt
is within the power of the prince; it shows his
talents and abilities to govern by all necessary
means including ruse, hypocrisy, ferocity, and
armies. Political virts, for Machiavelli, is to-
tally independent of moral virtue and has very
little to do with the laws.

The first reference to laws in The Prince is
made in relation to the attitude of new princes
toward the “new institutions and customs they
are forced to introduce™ into principalities that
were accustomed to living under their own
laws. This situation requires more ability from
princes, according to Machiavelli. The second
reference to laws is more general and concerns
the principal foundation of all states, which
Machiavelli considers to be “good laws and
good armies.” The reasoning behind this af-
firmation is based on the experience that po-
litical power cannot be established on the laws
only, neither on armies only, “because there
cannot be good laws where armies are not
good, and where there are good armies, there
must be good laws.”

The Discourses are more concerned with
laws, since they bear upon republican princi-
ples, and present a fine analysis of ancient re-
publics, Sparta and Rome in particular. In
many respects, the Discourses could be per-
ceived as a praise to the people, to the laws,
and to the legislative sages, Lycurgus to the
Spartans, Solon to the Athenians, Romulus
and Numa to the Romans. The first book of
the Discourses, in particular, insists on the
primacy of good laws to preserve the republic
and to maintain order and peace. Far from
throwing out the idea of virtsr, Machiavelli is
trying to demonstrate how this idea is an es-
sential element of the great legislators’ success.
Lycurgus is always given as an example of the
legislator who succeeded in adapting the laws
to the spirit of the people or the nation. His
constitution lasted over eight hundred years
and brought stability and peace to the city.
Machiavelli is mainly concerned with funda-
mental laws or constitutional laws, taking for
granted that “law is necessary,” given the hu-
man condition. However, Machiavelli is also
concerned with civil laws and the necessity for
the republic to establish a judiciary system with
the necessary authority “to bring before the
people, or before some magistrate or council,
charges against citizens.”
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The Discourses, which present the most
developed thought of Machiavelli on politics,
clearly reveals a man strongly opposed to tyr-
anny and supporting the republican principle
of states governed by law. However, while
admiring the multitude as long as it is regu-
lated by the laws, at the same time Machiavelli
maintains his admiration also for the armed
prophets or princes.

References

Barincou, Edward. Machiavelli. Trans.
Helen R.Lane. Westport CT: Greenwood
Press, 1962.

Gilbert, Allan. Machiavelli: The Chief
Works and Others. 3 vols. Durham NC:
Duke University Press, 1965.

Pocock, J.G.A. The Machiavellian Moment.
Princeton: Princeton University Press,
19785.

Skinner, Quentin. Machiavelli. Oxford:
Oxford University Press, 1981.

Strauss, Leo. Thoughts on Machiavelli.
Seattle: University of Washington Press,
1958.

Guy Lafrance

Maimonides (Moses ben Maimon) (1135-1204)
Rabbi Moses ben Maimon, known to west-
ern civilization as Maimonides, is by common
consensus the most important and influential
Jewish scholar in the medieval era. He deci-
sively affected the course of Jewish thought
and was of some influence in western thought.

He was born in Cordoba, in Muslim Spain,
and was forced by religious persecution to
leave that country. After sojourning in Mo-
rocco and the Land of Israel, he ultimately
settled in Egypt, where he wrote, among other
major works, a Commentary on the Mishna
[the primary document of rabbinic literature]
(1168); Mishnebh Torah, a fourteen-part
summa of halakha [Judaic law] (1180); and
Guide of the Perplexed (1190), on Judaism
and philosophy. His writings, in Hebrew and
Judeo-Arabic, address the major topics of con-
cern in medieval Judaism: the definition of
halakha and the relationship of the Hebrew
Bible to current philosophical and scientific
concepts.

With respect to issues relevant to philoso-
phy of law, Maimonides expressed himself
primarily in two works. The first was his
Mishneh Torah. In it, he attempted to present,



in complete and systematic form, a codifica-
tion of halakha as developed in the vast cor-
pus of rabbinic literature. In doing so, he aimed
to be both comprehensive and systematic in a
way his predecessors were not. Halakha was
not looked upon as a merely legal system. It
encompassed, rather, the sum of all knowl-
edge, from the existence of God and the struc-
ture of the universe, to the maintenance of
physical and mental health, as well as the ritual
laws of Judaism. Moreover, uniquely,
Maimonides did not let the fact that the Jews
of his era did not possess political independ-
ence dissuade him from engaging in a full codi-
fication of laws pertaining to the Jewish state.
In creating his Mishnebh Torah, Maimonides
also employed an entirely new system of clas-
sification of law, breaking with the previous
usage of dealing with laws in the order of their
appearance in the Talmud.

In his Guide of the Perplexed, Maimonides
attempted to address the challenge that the
legacy of ancient Greek philosophy, particu-
larly that of Aristotle, presented to adherents
of scripturally based religions, like Judaism.
In his task, he built upon the work of both
Jewish and Islamic thinkers. He asserted that
the entire legal structure of Judaism was de-
signed to facilitate the true worship of God,
which he defined as the utmost development
of the individual’s knowledge of reality and
contemplation of the divine. It was for this
purpose that the Torah was given. However,
Torah was designed not merely for the intel-
lectual elite but for all people. Therefore, it
included laws, ceremonies, and rituals de-
signed on one hand to regulate society and on
the other to educate people to achieve a higher
level of divine service.

Part of the task of the Guide, therefore, is
the explication of the Law of Moses in terms
of its fostering the well-being of both body
(moral virtues) and soul (intellectual virtues).
The commandments of the Torah are divided
into those, like the prohibition of murder,
which the rational mind could have discov-
ered without revelation and those, such as
sabbath observance, which could be known
only through divine revelation.

Maimonides’ teachings received great re-
spect as well as fundamental criticism on the
part of his contemporaries and successors.
While all Jewish scholars admitted his unpar-
alleled mastery of the vast body of rabbinic
halakha, there was considerable discomfort

with his attempt to integrate law and philoso-
phy and to give primacy to the study of phi-
losophy as the ultimate divine service. There
were many who felt as well that his attempts
to give rational reasons for the commandments
of the Torah were counterproductive in the
sense that these explanations were often his-
torical in nature and hence potentially contin-
gent on historical circumstances, as well as often
inadequate to explain both the specificities and
the general principles of the commandments.
For these reasons there were attempts in the
thirteenth and fourteenth centuries to condemn
Maimonides” works, particularly the Guide.
Many within Orthodox Judaism to the present
tend to venerate Maimonides as the architect
of the Mishneb Torah, even as they maintain
grave reservations with respect to the Guide.
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Mair (Major), John (ca. 1467/8-1550)
John Mair (John Major, Ioannis Maioris), the
Scottish philosopher-theologian in the College
of Montaigu at the University of Paris and
subsequently in the Scottish universities, is the
first late-medieval thinker to consider explic-
itly the legitimacy of the Spanish conquest of
the New World. In addition to his contribu-
tion to international law, Mair’s ideas on the
conciliarist form of government, the licitness
of cambium bursee, and the freedom of the
seas are now recognized as original contribu-
tions to ethical, legal, political, and economic
theory.

The intellectual influence of Mair on his con-
temporaries was widespread. Those numbered
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among the distinguished circle of John Mair
include Scottish thinkers (Gilbert Crab, David
Cranston, George Lokert, William
Manderston) and Spanish intellectuals (Juan
de Celaya, Antonio and Luis Coronel,
Fernando de Enzinas, Gaspar Lax). Mair’s
influence is strongly reflected in the writings
of Jacques Almain, illustrious in his day, the
intellectual whose treatise called Morals was
a standard text in the Paris Faculty of Arts.
Almain’s writings are referred to by Francisco
de Vitoria in his discussion of right and sover-
eignty in the context of the legitimacy of the
Spanish conquest of North America. In Spain,
this influence continued well into the seven-
teenth century. The Dutch jurist Hugo Grotius
himself cites Mair.

In the voluntarist tradition Mair defines
law as the expression of the will of the law-
giver, which obliges rational creatures to per-
form or not perform some act insofar as the
command of the lawgiver is itself in conform-
ity with reason. This general conception of law
is divided hierarchically into three broad types,
divine, natural, and positive law, with natural
and positive law deriving their moral legiti-
macy and legal authority from the divine law.

Divine law is that law which is established
by the will of God either mediately through
the commands of the Mosaic law, or immedi-
ately by the law of grace. Natural law, or the
law of nature, is nothing other than any prac-
tical principle that is or can be known evi-
dently through the use of reason, for example,
“Nothing unbecoming and dishonest should
be done.” Positive, or human law, is law which
is instituted for the common good and regu-
lated by custom. Custom plays an important
role in the institution and the reinforcement
of positive law, but custom obliges no further
than it is expressed in the written law. Cus-
tom itself is regulated insofar as it must con-
form to reason and thus be directed to the
common good of the community. It is equally
important to note that the authority of posi-
tive law does not derive its obligating force
from the natural law. The precepts of positive
law are not inferred from the principles of
natural law, because this would imply that
positive human law is reducible to the princi-
ples of natural law. This is manifestly false,
because the principles of natural law are uni-
versal in nature, whereas the precepts of hu-
man law deal with particulars and are
regulated by time and place. If this were not
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the case, then custom could have no proper
role in the institution and reinforcement of
positive law. Human laws are purely positive
precepts which derive all of their obligating
force from the will of the lawgiver.

The claim that the precepts of positive law
are not directly inferred from the natural law
emerges clearly in Mair’s discussion of sover-
eignty (dominium), because, while Mair enu-
merates several different types of sovereignty,
the explicit contrast developed is between natu-
ral and civil sovereignty. Natural sovereignty
is based on necessity; it is that which a human
being is able to seize licitly for his survival. Civil
sovereignty is sovereignty acquired, retainable,
and abdicable in virtue of the institution of
civil law. Mair’s ultimate definition of sover-
eignty is that it is the right of owning, having,
and using something at will where no limita-
tion of positive law is imposed by a superior
power. One explicit limitation laid down in
relation to sovereignty is that sovereignty is
attributable exclusively to rational beings and
is governed by prudential reasoning. This con-
dition is laid down in order to exclude, among
others, children, the incapacitated, and savages.

In the second book of his commentary, first
published in 1510, on the Sentences of Peter
Lombard, some of the implications of this
understanding of sovereignty are developed.
Mair’s original discussion concerning the
rights of native Indians following their con-
quest by the Spanish is introduced in the course
of considering whether or not the rulers of
Christian nations have the right to seize the
lands of non-Christian nations.

Mair provides the following criteria for
determining the legitimacy of conquest. In the
first instance, if the ruling authority of a non-
Christian nation allows the preaching of the
Gospel, then the land and community under
that authority are to be respected. However,
if the ruling power does not allow the word
of the Gospel to spread, then it is legitimate
for Christian conquerors to compel the con-
version of heathens in the New World. This
division is defended on the grounds that deeds
such as treason and heresy are legitimate rea-
sons for denying sovereignty to rulers and their
subjects. Hence, it would appear that the claim
that Christian conquerors can legitimately
seize the lands of the native Indians rests on
the claim that the natives were something less
than rational human beings, and Mair was



forced to explain why the beliefs of the inhab-
itants of the New World were not well founded
and rational. However, it must be remarked
that Mair was writing of Indian rulers with-
out any personal experience of them and was
led to envisage the equivalent of a modern-
day tyrant. The response Mair gives to this
question is unavoidably aristotelian, for he
wished to avoid basing the rights of the con-
quistadors on either the emperor’s temporal
claims or the temporal privileges granted by
Pope Alexander VI. It is a response which is
both unsatisfactory and untypical of Mair,
who, for the most part, was tolerant of and
adaptive to change. These issues were soon
taken up and justly refuted by such thinkers
as Bartholomé de Las Casas and Francisco de
Vitoria, who, despite accepting many of Mair’s
premises, rejected his conclusion.

It is reasonable to conclude that it is pre-
cisely this intolerant conclusion that can be
counted as one of John Mair’s most impor-
tant contributions to the philosophy of law. It
is a conclusion which, in its recognition of fun-
damental issues about rights and sovereignty,
sparked heated debate in a developing Europe.
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Maritain, Jacques (1882-1973)

One of the leading thinkers in the Catholic
natural law tradition of the twentieth cen-
tury, Jacques Maritain was born in Paris on
November 18, 1882. Following his conver-
sion to Roman Catholicism in 1906, he un-
dertook an intensive study of the writings of
Thomas Aquinas. Maritain taught for many
years at the Institut Catholique in Paris and,
later, at Toronto, Columbia, Chicago, Notre
Dame, and, finally, Princeton. He served as
French ambassador to the Vatican (1945-
1948) and was involved in drafting the
United Nations Universal Declaration of
Human Rights of 1948.

In his early work, Maritain sought to de-
fend Catholic thought against the then-domi-
nant bergsonian and secular worldviews, but,
by the 1930s, he began to elaborate the prin-
ciples of a liberal Christian humanism and a
defense of human rights. These subjects domi-
nated his later writings.

Maritain’s legal and political philosophy
lies within the aristotelian-thomistic tradition,
and, following Aquinas, he distinguishes four
types of law: the eternal, the natural, the “com-
mon law of civilization” (droit des gens or jus
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gentium), and the positive (droit positif). His
focus is, however, on natural law.

For Maritain, natural law is not a written
law; it is immanent in nature. He maintained
that there was a teleological dimension to na-
ture (though many critics have found
Maritain’s arguments here unconvincing), and
argued that it is in terms of the specific end of
a thing—the “normality of its functioning”—
that one knows what it “should” do or how
it “should” be used. Thus, the “natural law”
is “an order or a disposition that the human
reason may discover and according to which
the human will must act to accord itself with
the necessary ends of the human being.” It
“prescribes our most fundamental duties” and
is “coextensive” with morality.

Moreover, Maritain emphasizes—and this
is his distinctive contribution to natural law
theory—that the first principles of natural law
(particularly, “We must do good and avoid
evil”) are indemonstrable and are known
connaturally or preconsciously “through that
which is consonant with the essential inclina-
tions of human nature,” an activity that
Maritain, following Aquinas, called
“synderesis.” (Critics have argued, however,
that this kind of knowledge is obscure and
problematic and is, therefore, inadequate as a
basis for law.)

While natural law is “universal and invari-
able,” Maritain holds that it is not founded
on human nature. It is rooted in divine reason
(that is, the eternal law) and is “written into”
human nature by God: “[N]atural law is law
only because it is participation in Eternal
Law.” (Some have concluded that such a
theory, then, must be ultimately theological.)

Intermediate between the natural and the
positive law, the droit des gens is concerned
with human beings as social beings (for ex-
ample, as citizens or as members of families),
and it is inherent in all organized social life.
The “positive law” is concerned with the rights
and duties that exist contingently in a particu-
lar community, dependent on the stage of so-
cial or economic development and on the
specific activities of individuals within it. These
kinds of law are not, however, deducible from
the natural law alone, are not known
connaturally, and, strictly speaking, do not
constitute part of the natural law, though they
are rationally derivable from the first princi-
ple. It is in virtue of their relation to natural
law that they “have the force of law and im-
pose themselves on conscience.”
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Maritain notes that knowledge of the natu-
ral law may vary throughout humanity and
according to individuals’ capacities and abili-
ties. Moreover, since one’s knowledge of this
law is never complete, the natural law is never
exhausted in any particular articulation of it
and it progressively unfolds as human life de-
velops. This recognition of this historical ele-
ment did not, however, prevent Maritain from
holding that there is only one natural law for
humanity.

Maritain rejects legal positivism because it
provides an arbitrary standard of law, is based
only on the command of the ruler (that is, it is
voluntaristic), and fails to explain one’s obli-
gation to obey law. For Maritain, law is part
of the moral order and, while the positive law
is a product of human reason, it is not arbi-
trarily so and must reflect this order. Thus,
when a positive law acts against the moral
order, it is, strictly speaking, not a law.

Maritain’s defense of natural rights reflects
his analysis of natural law, and the gradual
recognition of these rights has accompanied
the progress in our consciousness of that law.
Since each person has a duty to realize his or
her nature, it is necessary to have the means
to do so, that is, the rights which, since they
are related to that nature, are called “natu-
ral.” In large part, this respects the aristotelian
principle of justice, that we should distribute
to each “what is truly his or hers.”

This account of natural rights also depends
on Maritain’s distinction between the “per-
son” and the “individual.” Human beings
have a “material” side and, as part of civil
society, are “individuals” who have obliga-
tions to a common, social good. However, they
also have a spiritual side—they are persons.
The person is a “whole,” has a transcendent
destiny, is an object of dignity, and “must be
treated as an end.”

Maritain held that natural rights are “fun-
damental and inalienable, [and] antecedent in
nature and superior to society,” but they
should not be understood as “antecedent” in
a temporal sense and do not form the basis of
the state or of the civil law. While rights are
grounded in the natural law, and while the
objective of all law is the development of the
human person, Maritain insists that we must
not forget their relation to the common good.
Nevertheless, the list of rights that Maritain
recognizes extends significantly beyond that
found in many liberal theories, and includes



the rights of workers as well as those of the
human and the civic person.

Following the death of his wife, Raissa, in
1960, Maritain went to Toulouse to live with
a religious order. He remained there until his
death on April 28, 1973.

While no longer as influential as it once
was, Maritain’s natural law theory continues
to be discussed in the Americas and Europe,
and there has been a revival of his ideas in
Central and Eastern Europe. The American
Maritain Association and the University of
Notre Dame Press are currently undertaking
the republication of English translations of
Maritain’s works.
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Marriage Contract

A “contract” ordinarily describes a voluntary,
legally enforceable agreement between two or
more parties. The terms of the agreement may
either come from the parties or be supplied by
the law. Legally supplied terms are also of two
types: “default rules” that apply only so long
as the parties fail to specify otherwise, and

mandatory terms imposed irrespective of the
parties” wishes. The “marriage contract” is
unusual among voluntary relationships in the
extent to which the law restricts variation of
its terms. Accordingly, the nature of marriage
as a contract and its defining terms have often
been controversial.

Classic proponents of marriage as contract
defend the couple’s freedom to specify the
terms of their union. Sir Henry Sumner Maine,
most famous for his insistence that “the move-
ment of the progressive societies has hitherto
been a movement from Status to Contract,”
characterized the legal subordination of wives
to their husbands as a status relationship that
“deeply injured civilization.” John Locke ar-
gued two centuries earlier that to the extent
that the ends of marriage—procreation and
the upbringing of children—did not require
the husband’s absolute authority, the parties
should be free to accord the wife greater au-
thority by contract. Michael Grossberg, how-
ever, concluded that such efforts often produce
a change in status terms rather than contrac-
tual freedom. John Locke’s call for contract,
for example, serves as a midpoint between the
older status of the husband as family master
and the modern status of husband and wife
as equals.

Immanuel Kant termed marriage a contract
in a different sense. He argued that “the Con-
tract of Marriage is not...a matter of arbitrary
will, but is a Contract necessary in its nature
by the Law of Humanity.” For Kant, sexual
relations involve the use of another as an ob-
ject, and Kant reasoned that the only way in
which such relationships could satisfy the test
of fundamental respect for persons was
through the couple’s reciprocal acquisition of
sexual rights in each other.

G.W.F.Hegel termed Kant’s depiction of
marriage as an exchange of contract rights
“shameful.” He observed that marriage in-
volved not just “the mutual caprice” of the
prospective partners, but a public celebration
of entry into an institution that transcended
the “individual self-subsistent units.” For
Hegel, marriage, if a contract at all, was “pre-
cisely a contract to transcend the standpoint
of contract” in favor of “love, trust, and com-
mon sharing of their existence as individuals.”
Hegel’s critique had two parts. The first was
the insistence that marriage involves more than
Kant’s idea of reciprocal exchange. The sec-
ond, as Jeremy Waldron explains, was part of
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a broader attack on “Kant’s pervasive legal-
ism”; it was an attack on the very idea of de-
fining marriage in terms of rights. Waldron
argues that, on this latter point, the difference
between Kant and Hegel is more apparent than
real, that “the strength and security of the
marriage commitment in the modern world
depends in part on there being an array of le-
galistic rights and duties that the partners
know that they can fall back upon if their
mutual affection fades.”

Hegel’s notion that marriage involves
something more than the caprice of the spouses
is, however, central to both religious and secu-
lar regulation of marriage. Modern Catholi-
cism, for example, eschews the word
“contract” for “covenant.” Catholic teachings
hold that the marital covenant is a sacrament
that involves not only a partnership between
the spouses but the presence of God. Thus,
the Church distinguishes between marriages
within and without the Church, and limits
divorce on the basis of the biblical injunction
that what God has joined together no man
may put asunder.

Martin Luther, as part of his sixteenth-cen-
tury break with the Catholic church, rejected
the characterization of marriage as a sacra-
ment dependent on the blessing of the Church.
He reasoned that “in marriage, each of the
parties owes fidelity to the other by their com-
pact.” Rooting marriage in the exchange be-
tween the spouses, he concluded that “[t]he
marriages of our ancestors were no less sa-
cred than our own, nor less real among unbe-
lievers than believers.”

Even more than Lutheran teachings,
Judaism emphasizes the contractual nature of
entering marriage. Louis Epstein describes
Jewish tradition as dating back to a period in
which neither state nor organized religion
regulated marriage. Jewish law accordingly
focused on marriage as a voluntary transac-
tion, with the parties setting forth the terms
of their union in a ketubah, or marriage con-
tract. While both Jews and Lutherans recog-
nize marriage as something more than a
commercial contract and limit the ability of
the parties to vary its terms, voluntary con-
sent remains central. Thus, Judaism, for ex-
ample, recognized mutual-consent divorce
centuries before its acceptance in the United
States, and Jewish law characterizes marriage
and divorce as acts of the parties rather than
as acts of church or state.

Civil regulation mirrors these differences.
Historians attribute at least part of Anglo-
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American state regulation to a desire, fueled
by the rise of Protestantism, to limit church
influence. The U.S. Supreme Court, in the nine-
teenth-century cases that upheld prohibition
of polygamy, treated marriage as a matter nei-
ther of religious faith nor of private agreement,
but as a “basic institution of society.” As such,
the state regulated who could marry, prereq-
uisites such as licenses and blood tests, the
terms of the ongoing relationship, the circum-
stances in which the couple were allowed to
part, and the consequences of marital disso-
lution. The couple’s opportunity to vary the
terms of their relationship were strictly lim-
ited. Lenore Weitzman wrote: “The marriage
contract is unlike most contracts: its provi-
sions are unwritten, its penalties are unspeci-
fied, and the terms of the contract are typically
unknown to the ‘contracting parties.” Prospec-
tive spouses are neither informed of the terms
of the contract nor are they allowed any op-
tions about these terms.”

Modern law has moved away from this
pervasive regulation. The courts have relaxed
restrictions on who can marry, broadened the
availability of divorce, and given greater rec-
ognition to prenuptial agreements. These de-
velopments do not necessarily, however, mark
an embrace of contract. Rather, Mary Ann
Glendon observes, “[TThe shift that is currently
taking place in American family law, far from
being a shift from State regulation of status to
State regulation of contracts, is a shift from
regulation of the formation, effects, and dis-
solution of marriage to nonregulation.... [T]he
State...now in the business of divesting itself
of its marriage regulation business...is not
likely to set up shop as an enforcer of hereto-
fore unenforceable contracts.”

The modern status of marriage as contract
is thus as uncertain as it was in the time of Luther
or Kant. Nonetheless, the law’s mandatory terms
have been remarkably stable. Marriage, accord-
ing to the law in most European and American
states, remains the sexually exclusive union of
one man and one woman for life. While public
opinion may be divided, these terms remain part
of the marriage contract: (1) no western juris-
diction recognizes marriage between a man and
more than one woman (polygamy) or between
a woman and more than one man (polyandry);
(2) marriage is legally available for homosexual
couples only in Denmark, although similar leg-
islation is pending elsewhere, and in a numher
of jurisdictions homosexual couples may adopt



children or receive partnership benefits tradi-
tionally available only to married couples; (3)
there is no legal recognition of marriages for a
period other than life even in countries in which
divorce is available at will; (4) the law contin-
ues to treat marriage as a sexually exclusive union
whatever the agreement between the parties.

Despite the stability in the definition of
marriage, other aspects of the marriage con-
tract have changed dramatically. First, the
purpose of marriage has shifted as even the
Catholic church has elevated the mutual well-
being of the spouses to equal status with pro-
creation and provision for children in defining
marital purposes.

Second, formal equality has replaced a
gendered assignment of marital responsibili-
ties. Kant, in insisting on an equal and recip-
rocal exchange of sexual rights between
spouses, took pains to emphasize the “natu-
ral inequality” of the sexes. Anglo-American
law formalized this inequality, recognizing the
husband as the head of the family, charged
with a duty of support in exchange for his
wife’s promise to love, honor, and obey. Mod-
ern law, in contrast, proceeds from a presump-
tion of equality and imposes a mutual
obligation of support. Despite these changes,
feminists continue to criticize marriage as a
patriarchal institution. Lenore Weitzman en-
courages women to write their own marriage
contracts to safeguard their interests, and
Martha Fineman advocates withdrawing state
sanction from marriage as an institution, leav-
ing only the private contract between spouses.

Third, western jurisdictions have adopted
wholesale changes in the grounds for marital
dissolution. Until the mid-1960s, Anglo-
American law permitted divorce only upon a
showing of fault. The fault requirement grew
out of the marriage contract’s lifetime vows,
and fault initially served to release an inno-
cent spouse from the bonds of a union that
had effectively ended because of the other’s
misconduct. Over time, fault-based divorce
also became, through the collusion of the par-
ties, available by mutual consent. Modern re-
forms range from California’s no-fault law,
which precludes consideration of fault alto-
gether, to reform legislation in England and
New York that adds no-fault grounds to the
older fault provisions. These reforms effec-
tively remake the marriage contract from one
premised on a lifelong exchange to one termi-
nable at will.

Fourth, legal regulation of the conse-
quences of divorce has changed. Fault-based
divorce tied financial consequences to breach
of the marriage contract. No fault proceeds
from a concept of marriage as a shared enter-
prise only so long as the marriage lasts. The
legal provisions for spousal support and prop-
erty divisions operate as the default terms of
the marriage contract, and it is with respect to
such financial provisions that the courts are
most willing to honor prenuptial agreements.

Fifth, the legal relationships between par-
ent and child have shifted with the changing
role of marriage. Historically, the parents’ re-
lationship determined rights and responsibili-
ties toward children, with the law drawing a
clear distinction between marital and
nonmarital children and fault often influenc-
ing custody and visitation. Modern courts, in
contrast, base custody and support much more
directly on the interests of the children, with
the result that the marriage contract, and in-
deed the relationship between the parents gen-
erally, plays a lesser role.
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Marx, Karl (1818-1883)

Karl Marx never devoted sustained attention
to law; hence any account of his legal philoso-
phy must be constructed from scattered frag-
ments. In his earliest writings Marx addressed
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issues within contemporary German legal phi-
losophy; in these he engaged with G.W.E.
Hegel’s treatment of state and law and with
the tradition of the historical school. The abid-
ing legacy of this engagement was Marx’s
unreserved critique of rights. The rights of man
could be nothing other than the rights of the
isolated and alienated legal subject. This po-
sition Marx retained; as late as 1875 he con-
demned talk of “equal rights” in the draft
program of the German Social-Democrats as
“obsolete verbal rubbish.”

Generalized, this position focuses on the
abstract, formal, and universal features of law
contrasted to the empirical, concrete, and par-
ticular content of actual social relations. His
occasional polemical asides, for example against
Jeremy Bentham, deride the abstraction and
formalism of jurisprudential arguments.

Marx’s treatment of law exhibits a number
of other themes that coexist with his critique
of rights. These may be summarized as: Law
is a form of politics. Law is ideological; it gives
effect to, mirrors, or is otherwise expressive
of the prevailing social or economic relations.
Law both exemplifies and provides legitima-
tion to the embedded values of the dominant
class. The content and procedures of law mani-
fest, directly or indirectly, the interests of the
dominant class.

Marx’s imagery of base and superstructure
gives rise to some philosophical problems. In
Capital: A Critique of Political Economy, he
distinguished between “the economic struc-
ture of society,” which forms the base or “real
foundation,...on which rises a legal and po-
litical superstructure and to which correspond
definite forms of social consciousness.” Law
is assigned to the “superstructure,” which “re-
flects” the “base” or “economic structure.”
Thus it is the economic structure which has
causal priority in determining the character
and content of the law. However, in the same
passage Marx blurred this distinction: “At a
certain stage of their development, the mate-
rial productive forces of society come into
conflict with the existing relations of produc-
tion, or—what is but a legal expression for
the same thing—with the property relations
within which they have been at work hith-
erto.” Here legal property relations seem to
be part of the economic structure.

This is not simply a definitional matter;
G.A.Cohen has attempted to resolve it by
elaborating a nonlegal conception of property
rights. There is a wider issue of whether legal
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relations (that is, the corporate form, marriage,
and so forth) are actually constitutive of so-
cial and economic relations or merely reflect
such relations. Karl Marx and Friedrich Engels
both came to concede some “relative au-
tonomy” to law; both used phrases such as
“in the last instance” and “in the final analy-
sis” to express this long-run sense of the de-
termination of law and other aspects of the
superstructure by the economic.

Law is ideological in a double sense; law is
ideologically constructed and is itself a signifi-
cant bearer of ideology. This is expressed in
two theses. First, law is created within exist-
ing ideological fields in which the norms and
values associated with social relations are con-
tinuously debated and struggled over. Second,
the law itself is a major bearer of ideological
messages, which, because of the general legiti-
macy accorded to law, serve to reinforce and
legitimate the ideology that it carries.

Another important question for Marx’s
theory of law is what contribution, if any, does
law make to the reproduction of class rela-
tions. This requires attention to the impact of
law upon the pattern of social inequality and
subordination. Two general theses are present.
First, the aggregate effects of law in modern
democratic societies work to the systematic
disadvantage of the least advantaged social
classes. Second, the content, procedures, and
practice of law constitute an arena of struggle
within which the relative positions and advan-
tages of social classes is changed over time.
The latter is most explicit in Marx’s extended
account in Capital of the struggle for factory
legislation in England, legislation whose ar-
rival he hails as a victory for the jurisprudence
of the proletariat.

Marx’s Utopian vision of communism,
epitomized by the image of the withering away
of the state, implied that law had no neces-
sary role in the classless society. This view, as
much as any substantive considerations, un-
derlines the association of law as a phenom-
enon of class society. Marx had no concern
for the role of law as guarantor of the condi-
tions of political and economic democracy,
facilitating democratic participation, and re-
straining bureaucratic and state power.
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Marxist Philosophy of Law

Marxist philosophy of law (MPL) has concen-
trated on two issues: first, how to explain law
in the light of both class, and the marxist
method for explaining how society functions,
usually known as historical materialism (HM);
second, the role of socialist ethics in law. Ex-
planatory issues predominate in five key his-
torical schools or tendencies: (1) Russian
experimental, (2) German critical, (3) English
language analytic, (4) British historical, and
(5) tendencies on the cusp of MPL, which rep-
resent the development/move out of MPL to
European/North American end-of-millennium
radicalism. Ethical issues predominate in (6)
abstract moral MPL and (7) practical political
MPL. These seven schools also display a rich
historical, geographical, and methodological
variety. School (1) represents work done by
theorists in the face of the task of

implementing socialism after the Russian Revo-
lution. School (2) comes from the famous
Frankfurt school, critical of both East and West
since the 1920s. School (3) has examined
marxism and law under the lens of the resur-
gent English language political and legal phi-
losophy of the past twenty-five years. School
(4) concentrates on marxism’s relevance for
British legal history. School (5) both negates
and preserves a distinctive marxist approach
to law. School (6) has acted as a Utopian cur-
rent, often within other tendencies or schools,
and often in opposition to the practical legal
ethics of school (7), which were arrived at by
those who tried to make socialism work, usu-
ally under very adverse conditions.

A fundamental task of explanatory MPL is
to analyze the relation between the demands
of class and HM accounts of law. Class analy-
sis emphasizes the rootedness of law in par-
ticular class interests. HM maintains that a
sufficiently elaborated philosophical analysis
of the effect of economic system and class on
law undermines many, if not most, analyses of
the legal system as independent and autono-
mous. Analysis that makes class central to the
development of law can proceed, as the exam-
ple of D.EB.Tucker shows, with minimal com-
mitment to HM. In contrast, it is impossible
to find HM analysis of law which does not
stress class to some extent. HM analysis of law
is sufficient to achieve the label MPL, but class
analysis is not. However, all HM analysis of
law must consider its relation to class analysis
of law as a central topic and must commit it-
self to some class analysis. There is, admittedly,
a certain paradox that emerges from these char-
acterizations. There may be cases where legal
analysis is deemed marxist because it uses HM
but is less committed to class analysis than a
nonmarxist account, which eschews HM. An
example would be the contrast between Jiirgen
Habermas and Christine Sypnowich; the former
uses HM analysis of law, and yet uses less class
analysis than the latter, who rejects HM. In
spite of this paradox, the relation of HM to
class analysis constitutes a reference point
against which can be analyzed all five schools
of explanatory MPL.

G.A.Cohen and Evgeny Pashukanis, major
exponents, respectively, of (3) and (1), are both
committed to HM. Yet Tucker, also an expo-
nent of (3), makes class more important than
HM; and Sypnowich, methodologically close
to Tucker because of her emphasis on rights
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and class, nevertheless, because of her rejec-
tion of HM finds herself cast into the ambigu-
ous (5). Thus class analysis and HM can clash,
as we also see in defining Pashukanis’ place in
(1). Other members of (1), such as V.I. Lenin,
whose account of HM certainly lacks the sub-
tlety and rigor of Pashukanis’, were often much
stronger on class.

Representatives of (5), who are for the most
part interested in class analysis of law, con-
sider that the failure of thinkers as diverse as
Pashukanis and Cohen to give an adequate
formulation of HM in itself, and in its rela-
tion to class, undermines MPL. Hence, as
Matthew Kramer moves toward virtual aban-
donment of the HM component of MPL, he
by no means abandons class analysis. Explana-
tory MPL seems to depend on HM, but nev-
ertheless seems to thrive on class. The contrast
between Tucker and Cohen suggests that a
strong commitment to HM is not necessary
for marxist class analysis; and the contrast
between Pashukanis and Lenin suggests that
HM is not even sufficient to achieve anything
like a high degree of class analysis.

Schools (2) and (4) represent alternative
ways of conceiving HM itself. All HM ap-
proaches must undercut, to some extent, the
claims made by many, if not most, traditional
philosophers of law that the legal system pos-
sesses an independent logic. For Cohen this
meant that law must serve the property sys-
tem, above all its nonlegal aspects. Cohen,
writing in 1978, did not consider adequately
the difficulties involved in giving an HM ac-
count of the form, as opposed to the content,
of law, in terms of its causes in the economic
system. Had he done so he might quickly have
seen that the very fact that a system of laws so
often takes the form of a system of rights is
one of the key unsolved problems for HM,
although not necessarily for class analysis of
law. Of course, Pashukanis did attempt to give
an account of the form of the system of law,
including its rights aspect, by linking law with
the market, commodity form. But (2) and (4)
start from the assumption that the greatest
difficulty in MPL has been the assertion of HM
itself, as opposed to just emphasis on class, in
the face of much confidence from other phi-
losophers of law, that HM undermines the very
enterprise of explanatory philosophy of law.
To answer these critics HM would have to
account for the independence and autonomy
of both the content and form of legal systems.

For its opponents explanatory MPL always
reduced this independence and autonomy to
something else that it could not be reduced
to, and thus failed at its deepest task. Yet rep-
resentatives of (5) even, such as Kramer, do
not give up on the task of reduction, but de-
mand it in a different or a more generalized
form than HM provides.

Hence, the significance of (2) and (4), be-
cause these schools, one German and one Brit-
ish, have played an important role both in
recent MPL, and as antecedents of (5), a move-
ment at the cusp of MPL. Indeed, they have
played the role of intermediary between tra-
ditional MPL and (5), and have played that
role in North America as well as the Europe
of their origin. They have been developed spe-
cifically to produce a reduction not suscepti-
ble to the charges of insensitivity to the varied
cultural forms and contents of law, charges
that have been raised against Cohen and
Pashukanis. Schools (2) and (4) develop HM
so that it can deal with law as an expression
of larger cultural forces, and not just as an
effect of the economy. E.P.Thompson has
played an intriguing role in (4), as the defender
of the autonomy and independence of the le-
gal system within the confines of both HM
and class analysis. Sypnowich, as a representa-
tive of (5), has taken up his thesis that law,
paradoxically, must possess both autonomy/
independence and integrity at a moral level,
in order for it to serve class interests and the
economic system. She sees her affirmation of
class analysis and socialism, coupled with her
rejection of HM, as following the lead of
Thompson. Yet Thompson clearly upholds
HM. Thompson’s analysis of law, like Franz
Neumann’s and Jiirgen Habermas’ within (2),
is precisely an attempt to work out the cri-
tique of the system of law that is necessary for
HM, in terms of a morality which, first, judges
the legal system, second, finds itself partially
in the legal system, and third, could conceiv-
ably be reincorporated back into a system of
law of the socialist future, which it would
judge less harshly than the system of which it
is now both part and not part.

For Thompson, if the morality and legiti-
macy of law are denied all reality by the rul-
ing class that manipulates it, then law does
not even serve ruling class interests. In a like
vein, Neumann discovered in his historical
analysis of law that the equality needed in or-
der to rationalize the market always spilled
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over into a broader concept of political equal-
ity. Habermas generalized Neumann’s point
into the thesis that the economic system stud-
ied by HM was so incapable by itself of ac-
counting for the development of legal society,
that its explanatory force had to be balanced
by the explanatory force of a posttraditional,
universal morality, one which potentially had
in it elements of real legitimacy.

It is clear that the conceptual history of ex-
planatory MPL, beginning and ending with the
master dispute between class analysis, HM, and
the idea of the autonomy of the law, has the
ultimate effect of bringing the primarily moral
approach to the fore. Ernst Bloch well repre-
sents the abstract moral MPL of school (6),
because he does more freely, in regard to the
ethical concerns of law, what is done in a more
constrained way when the moral element is sub-
ordinate to, or only part of, the master explana-
tory dispute over class, HM, and law’s
autonomy. Bloch’s work also illuminates an
actually existing (once) socialism, as (7), a prac-
tical political and legal application of MPL.

In regard to (6), Bloch represents a strik-
ing liberation from the whole constellation of
explanatory MPL theories. For example, many
of his key citations from Marx neither entail
nor are entailed by class analysis or HM. By
stressing Marx’s advocacy of human dignity
as depicting an ultimate moral ideal, stretch-
ing from the Stoics to the French Revolution
and into the present, an ideal which can be
incorporated, but never fully, into actual laws,
Bloch’s account might seem, at first glance,
outside MPL—but that first glance is mislead-
ing. Bloch’s abstract ethical account exempli-
fies (6), but also illustrates that one moral ideal
wrestled with in (1)=(5) and (7) is the ques-
tion of the viability of law as moral instru-
ment. Is morality served better if law
disappears (Pashukanis, Zenon Bankowski) or
if law remains (Habermas, Thompson)? Once
the question is posed in this way, Bloch’s rela-
tion to both (6) and (7) becomes much clari-
fied: to (6), because his work shows how part
of this dispute over the necessity of law’s con-
tinuing existence is purely moral and not ex-
planatory at all; to (7), because his focus,
writing first in East and then West Germany,
on the morality of law within the context of
the entire history of western ethics, allows an
evaluation of a once actually existing socialism
in terms of the question What is the ultimate

moral significance of law as ideal and actual-
ity? The issue of the morality of marxist ac-
counts of law will certainly compete with, and
may well outweigh, issues of class and HM,
as marxist philosophy of law moves into the
twenty-first century.
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Mediation, Criminal

Mediation in criminal law is founded on the
premise that the law should encompass more
than just the question of individual rights. Law
is also viewed as relational, that is, based on
the human need for interconnectedness in a
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community. Solving conflict has, therefore, a
more expansive meaning.

Traditional and Western Societies:
Personalization and Rationalization
Traditional homogeneous societies have re-
sorted to informal mediation in disputes since
immemorial times. The idea is simple: a figure
of authority or a council of village elders, as
facilitator, engage both victim and offender in
a ritual of palaver and reconciliation. Victims
voice their feelings of harm with a supportive
community. Offenders are also invited to
present their views in this ventilating process.
Each becomes ready to assume his or her own
share of responsibility. Everyone actively con-
tributes to the search of a multilayered solu-
tion to overcome the conflict. A successful
process is concluded by the reintegration of
both parties in the circle of social coopera-
tion, including possibly mutual apologies. The
entire community endorses the solution and
supports the two disputants. Most of the time,
implicit social pressure to conform to this
ritual and to the suggested solution are often
sufficient to transform the mediation into an
efficient instrument of dispute resolution.
Legal rationalization in western societies
has made criminal resolution more abstract
and formal, far removed from the particulars
of the people in dispute. Through knowledge-
able professionals, an “impersonal” society
takes over the trial. It frequently leaves the
victims on the side and appropriates the of-
fender in a network of predefined rules of pro-
cedure, standardized mechanisms of
qualification, and codified punishments. The
case is often argued by lawyers and decided
by judges, before either victim and offender
have had time to be part of it. This continuing
estrangement is often overwhelming and helps
neither the victim to feel compensated for the
pain, nor the offender to experience any de-
sire for amendment. In this court context, the
purposes of retribution and deterrence that
criminal justice claim to embody do not seem
to have been fulfilled. It is doubtful that the
subsequent implementation of sanctions ever
plays that role either, but that is another story.
Aware of the pitfalls of contemporary
criminal procedure in terms of depersonaliza-
tion, and learning from positive and negative
aspects of early alternatives, political move-
ments have militated for the development of
criminal mediation, especially for small
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offenses where prosecution is not crucial. The
hope is to help both victims and offenders
claim some power in criminal resolution,
and—who knows?—reduce court congestion
and the crime rate. Recent reforms have been
conducted to introduce criminal mediation as
a procedure prior to criminal decisions. Those
responsible to implement these new policies
have tried to balance the needs of victims and
offenders. These initiatives still need to be in-
vestigated further, in order to assess them more
precisely and to refine them in the future in
the interest of all concerned parties.

Mediation: Ethics of Care for Victims

and Offenders

First, for victims, the experience of resorting
to criminal mediation may have a healing ef-
fect. First steps are naturally difficult. In the
legal system, people have internalized the pas-
sive role of victims; they need to be told the
meaning of the whole mediation procedure.
If victims agree to meet with the offender in
the presence of the mediator, they can often
use these meetings to express their frustration
and needs, ask questions, request apology, dis-
cuss reparation, all of this helping them to
come to terms with their own victimization.
By itself, this has a cathartic effect, and, moreo-
ver, victims get a voice. These meetings may
also open opportunities to approach in less
devilish ways their offenders, especially when
the latter acknowledge their guilt.

Second, for offenders, even if they may
enter the process with second thoughts, hop-
ing to later get a lesser sentence from the judge,
they may acknowledge, like the victims, many
unexpected positive effects: a better awareness
of their actions, of their consequences on con-
crete others, of the need for reparation, and
for personal improvement. They may propose
to find, and agree to, symbolic or material
compensation for the harm done.

From an ethical viewpoint, many appar-
ent advantages stem from this two-way com-
munication that is established between the
victim and the offender. The goal is not pri-
marily sociological or collective; it is not to
re-create fictitiously some social homogeneity
that does not really exist in fragmented socie-
ties, contrary to traditional ones. The goal is
more psychological, intersubjective. Practi-
cally, with the mediator’s help, two people are
asked to reconnect to each other at a basic
level, to listen to each other and to express



their respective needs in a genuine dialogue,
where apologies and forgiveness may lead to
reconciliation. Restoring some harmony be-
tween fwo people in conflict is a heuristic pre-
requisite to later hope for more harmony in
the community. Some people in western soci-
eties consider criminal mediation as an illu-
sion or deception; it can nonetheless stand as
a regulatory idea that moves us toward better
human development, as long and difficult as
this Sisyphus quest may be.

Conditions of Communication and
Institutional Structure

Establishing communication is, however, never
easy in a context of criminal conflict. The first
obstacle has to do with the personalities of the
participants to the mediation: some victims seek
revenge; some offenders absolutely refuse to
acknowledge their responsibility; some media-
tors are unknowingly partial. None of these
features are insurmountable. Barriers can some-
times disappear by simply calling a trained
mediator. In complement to interpersonal skills,
mediators can use efficient methods to further
balanced communication: they can set ground
rules of confidentiality, of noninterruption of
the speaker; provide each person with time to
express his or her views of the offense; encour-
age questions about and responses to the oth-
er’s views; let the disputants propose solutions
to solve their conflict and possibly agree on
them; and close the procedure by reminding
the parties of the results of the session.

The second obstacle, structural, is more
difficult to overcome. It refers to the status of
mediation in the criminal procedure of each
system. Does mediation benefit from finan-
cial support to develop beyond some isolated
ex-periments? Since mediation is nonbinding
and judges ultimately make their own inde-
pendent decisions, are the mediators’ actions
complementary to, or undermined by, those
of the judges? Is criminal mediation a token
in an overall commitment to repression, or is
it part of a carefully crafted policy to expand
alternative dispute resolution? This involves
more than a question of legal choice: it in-
volves political philosophy.

If we agree that the law is done for the peo-
ple and not simply for its own sake, its goals,
beyond putting an end to a conflict, are to
increase human autonomy and awareness of
self and others, a sense of personal responsi-

bility and harmonious belonging to the com-
munity. It is therefore congruent with a tele-
ological spirit of the law to encourage any
process, like criminal mediation, which em-
powers people with an active participation in
the resolution of their own disputes, achiev-
ing concretely under the circumstances of a
specific case high goals of personal develop-
ment. By its very principles, indeed, criminal
mediation aims at making victims and offend-
ers internalize and actualize better behaviors
toward others, practicing norms of respect in
thoughts and deeds and not simply in words.
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Medieval Philosophy of Law
Medieval philosophy of law is referred to as the
period from the end of Roman imperial rule in
the West until the dawn of the European Ren-
aissance, during which the philosophy of law
was shaped by Christian religion as well as by
the classical philosophers and jurists.

Insofar as medieval Latin thought was ul-
timately under the sway of Christian belief,
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the answer to the question What is law? was
simple and straightforward. Law in the Euro-
pean middle ages was always the immutable
divine will directed toward the plan of human
salvation and damnation, accessible through
revelation but fully known only to God him-
self. However, such an apparently uncompli-
cated response nevertheless produced a rich
and diverse body of reflection about some of
the fundamental problems in the philosophy
of law, including the structure of the legal sys-
tem, its moral and political foundations, and
the basis for the obligation to obey it.

As with the Jews, Christians claimed to
submit to a religion founded on law, albeit on
the law of love rather than the Decalogue. The
Christian God commanded the devout to love
all humankind without reservation or distinc-
tion. In a perfect condition, many early Chris-
tians taught, human beings lived (and will
again live) without a promulgated code of law.
However, the fact that earthly, mortal life is
imperfect, due to the taint of the sinning hu-
man will, requires law (and the enforcement
thereof) in order to protect the good from the
evil and to maintain a peaceful existence in
which the faithful Christian may worship God.
This position was perhaps articulated with
greatest force in the writings of St. Augustine
of Hippo (354-430), most famously in his City
of God. For Augustine, the state and its laws
were a divinely inspired creation of the hu-
man race in the wake of the expulsion from
Paradise.

In view of the recognition that the law of
love required supplementation in the earthly
life, Christian thought during later Roman
and early medieval times also integrated more
mundane teachings about law, drawn espe-
cially from the stoic philosophers of pagan
antiquity and from the jurists of the Roman
law tradition. Classical juristic and philo-
sophical theories of law had emphasized the
guiding force of the law of nature, accessible
to human beings through their faculty of rea-
son, as the ultimate basis for all valid positive
law. Medieval Christian thinkers extended
the natural law principle with the simple
equation, natura, id est, Deus (nature, that
is, God), incorporating the laws of nature
into God’s wider plan and thus legitimizing
many teachings of the pagans in the eyes of
Christians. The relationship between Chris-
tian doctrine and ancient legal ideas proved to
be generally congenial, particularly following

the twelfth-century revival of the close study
of the civil law of Rome.

Yet another set of factors shaping medi-
eval Latin conceptions of law was generated
by the operative conditions of political life.
Following the collapse of Roman rule in the
West, no central authority or group of authori-
ties proved capable of establishing jurisdiction
and enforcing law within Europe. Rather, the
political arrangements associated with feudal-
ism reflected the extreme fragmentation of
power, rendering impossible a unified legal
system. As a result, the everyday experience
of law during the early middle ages was con-
fined almost exclusively to custom of a highly
localized sort. Laws were equated with those
practices in which people within a village or
region had engaged habitually or for such a
long time that no one could recollect their
origins. With a few exceptions, such as the
Italian cities, justice during the early middle
ages was meted out in accordance with un-
written custom whose content was determined
primarily by human memory.

What changed this situation significantly
was the rise over the course of the twelfth cen-
tury of more centralized systems of power and
jurisdiction, normally under the control of a
king or similar territorial ruler. The develop-
ment of these feudal monarchies was accom-
panied by the creation of more unified legal
codes and the application of royal justice to
an increasing numbers of subjects, as well as
by an insistence upon the precept that valid
law must be set down in writing. The model
for this changed approach to law was derived
from the law books of the ancient Romans,
which had largely been ignored in previous
centuries. Not only did Roman law provide a
ready-made legislative code that the new feu-
dal monarchs could apply, it also incorporated
a hierarchical ideology that these rulers found
useful, especially the claim that all binding law
emanated from authorizing will of the prince.
This did not necessarily lead, however, to the
elimination or eradication of previous custom-
ary law. Rather, custom was often written
down and integrated into the emerging legal
codes of provinces and nations. The mania for
legal systematization and classification that
was manifest during the high middle ages even
touched those locales (such as England) that
resisted the imposition of the body of Roman
law. The law books attributed to Glanville and
Henry de Bracton, in which can be found the
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origins of English common law, are replete
with the methods and many of the character-
istic doctrines of civil law.

The medieval church found itself in a pre-
dicament not too different from that of secu-
lar rulers: mired in centuries of conflicting
papal and episcopal decrees, council decisions,
and patristic declarations in addition to the
words of the Holy Book. Inspired by the drive
for codification that stimulated civilian law-
yers, the ecclesiastical jurist Gratian undertook
(in his Decretum of 1141) the truly momen-
tous task of reconciling the inconsistencies of
church law (or canons) and establishing a co-
herent plan for ecclesiastical statute. Thereaf-
ter, it becomes necessary to speak of two
parallel and related, but nonetheless distinct,
legal methods and subject areas—those of the
civilians and of the canonists. Although they
shared a training based in the new phenom-
enon of the university, the civilians and the
canonists were distinguished by their status
(after 1219 priests were forbidden to practice
civil law) as well as their conflicts over diver-
gent doctrines, such as the relationship be-
tween natural and divine law. On the latter
issue, the dispute concerned not whether natu-
ral law was authorized by God (all parties as-
sumed that it was), but whether there was any
means of knowing the dictates of natural law
outside the revealed word. Canonists held that
scripture alone yielded the terms of natural
law, and hence that the law of nature was co-
extensive with divine law. By contrast, the ci-
vilians asserted that natural law derived from
a principle of justice that, while imperfect in
relation to God’s justice and parasitic upon
it, could nevertheless be grasped independently
of direct revelation. For the canonists, in sum,
we obey natural law because we know it to be
the revealed will of the Lord, whereas for the
civilians we obey because our natural reason,
oriented toward justice, impels us to do so.

The jurists of twelfth- and thirteenth-cen-
tury Europe raised a number of important is-
sues about law and shaped the thinking of
nonlawyers in this regard. Their influence can
be detected in such nonlegal works as John of
Salisbury’s Policraticus (completed in 1159).
Yet the work of civilians and canonists alike
was primarily practical, rather than philosophi-
cal, in approach. Discourse about law moved
to a more purely theoretical plane during the
thirteenth century with the rise of scholasticism

and the development of a full university cur-
riculum in the arts. Associated with these
events was the recovery and dissemination in
the Latin world of the writings of Aristotle,
especially his Nichomachean Ethics and his
Politics, both translated in the midthirteenth
century. While scholars have at times placed
too great an emphasis on the intellectual trans-
formation wrought by the reintroduction of
Aristotle’s philosophy into the West, it is true
that Aristotle’s corpus afforded an important
framework for the philosophical study of law.
Law played an important role in Aristotle’s
moral and political thought: he valued the role
of the legislator and maintained that a just and
well-ordered regime must be ruled according
to law rather than will. Good laws, Aristotle
believed, act as the best guide to ensure the
virtue and happiness of citizens. Thus, he up-
held the existence of an independent standard
(analogous to natural law in the stoic-Chris-
tian sense) for determining the validity of law;
and he specified a quality of human character,
which he termed epieikeia, capable of amend-
ing law if its application proved inequitable
in some particular instance. Aristotle also ac-
knowledged the validity of custom, asserting
that it deserved to be accorded the status of a
second nature.

Such themes of Aristotle predominated in
the reflections of medieval schoolmen about
matters of law, in the context both of political
and moral treatises and of theological tomes.
Perhaps the most powerful example of medi-
eval aristotelianism was the Summa
Theologiae of St. Thomas Aquinas (1225-
1274), which contains a separate section on
law that seeks to synthesize various medieval
traditions and to generate a structure within
which to view the different types of law. Spe-
cifically, Aquinas proposes a quatrapartite di-
vision among eternal law, which reflects the
divine governance of the cosmos; divine law,
which is God’s specific guidance to the hu-
man race regarding matters of salvation and
beatitude; natural law, which directs all living
creatures toward their survival and reproduc-
tion, as well as pointing human beings in par-
ticular toward those goods (such as social and
political community) necessary for a satisfac-
tory earthly existence; and positive law, which
in aristotelian fashion educates people in those
actions they must abjure or perform in order
to attain virtue and avoid evil. Although law
functions at different levels of generality, the
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dictates of each level are mutually consistent.
Positive law, therefore, cannot validly require
human beings to act contrary to natural, di-
vine, or eternal law.

Aquinas insists that the obligatory nature
of law, at least as regards human beings, stems
from its rational character. Since people par-
take of reason, they obey law inasmuch as it
contains a rational component. This claim has
several implications. First, Aquinas rejects the
view that the legitimacy of law depends solely
upon will or command, thus directly challeng-
ing the Romanist position that the pleasure of
the ruler has the force of law. Rather, he states
in the Summa Theologiae that the will of any
legislative power must promulgate law strictly
in accordance with reason; otherwise, it sins.
Hence, the legislative will is guided and con-
strained by reason. On the same grounds, all
public powers ought voluntarily to submit
themselves to law, since they recognize its in-
herent rationality. Moreover, Aquinas ac-
knowledges that no person is bound in
conscience to obey a positive statute that de-
viates from reason or justice. An unjust law
does not compel, since it is not law; this doc-
trine, widely held during the middle ages, is
given considerable justification by Aquinas.
Of course, he admits that there may be pru-
dential reasons for obeying such an irrational
dictate, at least so long as religion is not vio-
lated. However, the only commands of posi-
tive law that one must obey are those
consistent with reason.

While Aquinas’s account of law was per-
haps the most elaborate to be constructed
during the middle ages, it was not immedi-
ately or widely adopted, even by his own stu-
dents. Indeed, the tendency among
fourteenth-century schoolmen was to stress the
volitional aspect of law, to the extent that some
modern scholars have detected an incipient
legal positivism in thinkers of the period such
as William of Ockham (1280/85-1349) and
Marsiglio of Padua (1275/80-1342). While
this trend has surely been exaggerated, debates
about the proximate location of legislative
authority in both secular and ecclesiastical
spheres did intensify during the later middle
ages, and so did emphasis upon the volitional
aspect of law. Some authors, such as Marsiglio,
sought to vest the authorization of law in the
explicit and public consent of those persons
to be governed by statute, thereby pointing
the way toward popular sovereignty in both

temporal community and church. By contrast,
during the same period Augustinus Triumphus
(1270-1328) argued with equal force that the
pope is a law unto himself and is thus above
law, his will beyond question or judgment by
those over whom he rules. Similar positions
were propounded on behalf of secular rulers
by various later medieval schoolmen, as well
as by civilian lawyers such as Bartolus of
Sassoferrato (1314-1357) and Baldus de
Ubaldis (1327-1400), for whom the de facto
exercise of power on the part of territorial
monarchs was sufficient to supplant the de jure
authority of universal empire.

Yet disputes between later medieval theo-
rists of law were less pronounced and intracta-
ble than modern scholarship sometimes
suggests. None would have insisted, for exam-
ple, that law was purely a matter of command
without a rational ingredient, nor that reason
alone was sufficient to validate any law. This
reflects the fact that all legal philosophers of
the time, regardless of their political and meth-
odological orientation, still built their doctrines
out of the full range of intellectual frameworks
and discourses available to them: Christian the-
ology, stoic and aristotelian philosophy, and
civilian and canonist principles. A thinker such
as Baldus, for instance, moved seamlessly in his
writings from the technicalities of the legal prac-
titioner to the profundities of the aristotelian
philosopher. In sum, during the later middle
ages, legal theorists continued to speak in a
common set of languages and to be guided by
a shared core of ideas.
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Mens Rea

Mens rea (guilty mind) refers to the mental
state which, when conjoined with an unlaw-
ful act, renders someone punishable as a crimi-
nal wrongdoer. There are several controversies
concerning the meaning of mens rea and the
role it plays in criminal liability. One concerns
whether mens rea is a normative idea or a
purely descriptive one. Another has to do with
whether the mens rea requirement of criminal
liability can be satisfied only by intentional
wrongdoing or whether it may also be satis-
fied by egregious negligence measured against
an objective standard of due care. A third dis-
pute concerns whether mens rea is important
only as constituting someone’s moral respon-
sibility for an unlawful outcome or whether it
plays a dual role as a criterion of criminality
(deciding whether the accused can be punished
at all) and as a measure of responsibility for
specific harms (deciding how much punish-
ment he may legitimately suffer).

According to some, mens rea refers to what-
ever mental state positive law stipulates as a
requirement of criminal liability. In this view,
mens rea can mean intentional law-breaking
for one offense, recklessness for another, and
negligence for a third, depending on what the
law requires as a matter of fact. This view flows
from legal positivism, for it assumes a di-
chotomy between a moral and a purely legal
concept of a guilty mind, claiming that any

normative content to the concept must be as-
serted from a private moral standpoint exter-
nal to law as public fact.

The other view holds that mens rea refers
to the very few mental states that satisfy the
requirements of penal justice for punishing
someone as a criminal. Proponents of this view
may differ as to what the appropriate mental
states are; but they agree that the legal con-
cept of mens rea has a normative content, one
that judges must read into penal statutes that
are silent regarding a fault requirement, or
demand from legislatures under constitutional
norms of “due process” or “fundamental jus-
tice.” Traditionally, the mental states thought
to be requisite for criminal culpability have
been variants of what is called subjective mens
rea: an intention to do wrong; foresight of the
high risk of doing wrong and indifference to-
ward whether the wrong occurs; or willful
blindness toward the possibility of one’s com-
mitting a wrong. Recently, however, the
subjectivist position has been assailed by those
who argue that an egregious departure from
the civil standard of care suffices for mens rea
in the normative sense.

The subjectivist holds that one can legiti-
mately be punished as a criminal only for
knowingly violating someone’s rights. Thus
in this view the person who takes another’s
property believing it (however unreasonably)
to be his own is not a criminal, nor is the per-
son who sexually assaults someone in the neg-
ligently held belief that the victim consented.
The subjectivist view is linked to a retributive
theory of punishment. According to this
theory, coercing A is legitimate only if A has
willfully infringed someone’s right, for only
then has A given effect to a principle (the right
to an unlimited liberty) whose universaliza-
tion renders A’s own right nonexistent. Pun-
ishment is justified only if logically implied by
the denial of rights implicit in an intentional
wrong, for only then is coercion authorized
by the wrongdoer himself.

It would seem that, applied intransigently,
subjectivism leads to the result that
negligencebased liability is impermissible even
for public welfare offenses (for example, pollu-
tion or selling alcohol to minors), a conclusion
unflinchingly embraced by Jerome Hall, though
it would render most regulatory laws ineffec-
tual. Yet there is no logical imperative to
generalize the subjectivist position in this way,
for retributivism applies narrowly to trans-
gressions against rights to spheres of personal
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sovereignty; it does not apply to breaches of
public welfare statutes, which promote a com-
mon good rather than enforce individual rights
and whose penalties are thus best understood
as deterrents to harm-causing conduct.

Objectivists such as H.L.A.Hart hold that
an egregious departure (by someone not unu-
sually incapacitated) from the standard of care
of the ordinary prudent person is a level of
fault sufficiently serious to merit penal sanc-
tions. In this view, the conscious choice of
wrongdoing is only one way an agent might
be responsible for an unlawful outcome. He
is also responsible for failing to take reason-
able care for another’s safety, having had the
capacity to do so. Hence it is not necessarily
unjust to punish the unwitting wrongdoer.
Because it identifies criminal liability with an
agent’s responsibility for a wrong, the objec-
tivist view cannot logically stop at punishing
egregious negligence. Ordinary negligence
must be punished as criminal conduct as well,
since the negligent lawbreaker may also be re-
sponsible for his omissions, and punishing him
(albeit with less severity than the grossly neg-
ligent lawbreaker) may serve the social pur-
poses of the law.

For the retributivist, mens rea performs a
dual role in determining a person’s liability to
punishment. First, it establishes one’s
punishability as a criminal in the abstract,
prescinding from the question of the appro-
priate measure of punishment. Thus, the
willful invasion of a person’s sovereignty over
body or property (leaving aside any specific
harm caused) renders one liable to punishment
simpliciter. Second, mental orientation deter-
mines how much punishment the accused de-
serves. A fit measure of punishment depends
on the type of harm the wrongdoer has caused
(for instance, bodily harm or death) and on
the degree to which that harm is imputable to
his agency. If he intended the harm, then the
harm belongs to his agency in the tightest pos-
sible sense, and so he deserves more punish-
ment than if the harm had simply been
foreseeable to someone of ordinary circum-
spection. In the retributivist view, accordingly,
there is a distinction to be drawn between cul-
pability for wrong (which requires subjective
mens rea) and responsibility for harm (of
which subjective mens rea is only the highest
form). Correspondingly, there are two differ-
ent ways in which a penal law might be unjust
for want of the appropriate mens rea. It might
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(as in sexual assault with a mistaken belief in
consent) impose criminal liability in the ab-
sence of intentional wrongdoing; or it might
(as in constructive murder) punish the
manslaughterer who did not but ought to have
foreseen death with the same severity as the
murderer who intended death.

The objectivist blurs the distinction be-
tween culpability for wrong and responsibil-
ity for harm. Since the only function of the
mental element is to exclude from liability
those not responsible for unlawful outcomes,
imputability does double duty as both the cri-
terion of punishability and as the variable to
which punishment is calibrated. While this
conflation of culpability and responsibility is
innocuous in the sphere of regulatory offenses,
it becomes problematic in the sphere of crimes.
For in making agent-responsibility a sufficient
condition for criminal liability, objectivism ob-
literates the distinction between the tortfeasor
and the criminal and between moral blame-
worthiness and criminal guilt.
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Mercy and Forgiveness

It is a matter of common knowledge that per-
sons convicted of serious crimes sometimes ask
for the court’s mercy during a hearing pertain-
ing to sentencing. What are they asking for?
A lighter sentence, of course. Is a judge being
asked to overlook the demands of justice in
giving this lighter sentence? Does mercy have
any place in institutions designed to do justice?



Until fairly recently it was assumed that being
merciful was one virtue among others that
shape the decisions of an ideal judge. Recently
this view has come under attack on grounds
that a judge cannot be just and merciful at the
same time. Here we will consider what we
mean when we speak of mercy, what argu-
ments have been used to deny that legal jus-
tice should be tempered with mercy, and how
one might reply to these arguments. We will
focus here on mercy, but the arguments can
readily be translated into the language of “for-
giveness.”

Concept

What is mercy? (1) Is mercy in legal context
one aspect of justice? No. Mercy provides a
basis for treatment that is not demanded by
justice. It involves reasons for more lenient treat-
ment than one would otherwise receive. Mercy
is related to forgiveness, though the latter (of-
ten) implies complete, as opposed to partial,
removal of sanctions. (2) Would a judge who
imposed a lighter sentence in order to prevent
harm to persons other than the offender be
acting with mercy? No. A judge must be moti-
vated by sympathy or compassion for the of-
fender in order to show mercy. Mercy makes
its claims relative only to a judgment of guilt,
a judgment that some form of hard treatment
is deserved by a person. (3) Is it, as Claudia
Card contends, one form of charity? Yes. Mercy
isa type of charitable treatment. This third point
connects with the first. If considerations of
mercy are optional (relative to the rights of the
offender), then they are unlike reasons of jus-
tice. An offender surely is entitled to just treat-
ment and can demand it; but mercy is in some
sense at the discretion of the judge, not some-
thing to which an offender has a right. We speak
of the offender “pleading” for mercy, or using
a related expression, putting oneself “at the
mercy” of the court. Thus, it must be optional
for the court to act on this plea; here is the
connection with charity.

To summarize: in the legal context the
claims of mercy can oppose and qualify the
demands of justice as reasons for less severe
(or more lenient) treatment. Compassion for
the offender is the only type of reason for le-
niency that can qualify as mercy. Where it is
truly a question of mercy, the considerations
that motivate less severity do not give the of-
fender a right to a lighter sentence.

MERCY AND

Skepticism about Mercy

It has been argued that acts of mercy really
involve only the virtue of avoiding injustice,
for example, being precise in treating like cases
alike, or they involve the vice of arbitrary treat-
ment. In neither case is there anything that we
can identify as a virtue that would temper the
demands of justice. However, mercy, as it has
been traditionally understood, provides a ba-
sis for just such a qualification.

Suppose A and B both committed planned
and deliberate homicide. While A killed his
victim in order to gain an inheritance, B acted
in order to relieve great pain in a terminally ill
patient who had pleaded for death. Surely it
would be appropriate for the judge to accept
B’s plea for mercy and to give B a lighter sen-
tence than A. However, this is not “real” mercy.
These cases are sufficiently different that in
doing justice a judge cannot treat them the same.
B has a right to less severe treatment in a just
system of law. From cases like these, the
skeptical argument proceeds to others in which
it might seem appropriate to invoke mercy in
order to counter the demands of justice. Each
plausible candidate for the category of mercy
is then argued to be, not a qualification or de-
traction from the demands of strict justice, but
precisely what justice requires.

Our account of the concept of mercy al-
lows us to formulate the difficulty quite read-
ily. Justice requires that like cases be treated
alike. Treating like cases alike excludes the
possibility that there are some features that
are optional bases for lighter treatment. Sup-
pose that M (some potentially mitigating fac-
tor) pertains to an individual offender and
would incline a judge toward more lenient
treatment. If M is relevant to the decision, then
it must be considered. If the court takes M
into account in any case, then it will be obliged
to consider M whenever it is present. So avoid-
ing injustice requires that there be no consid-
erations which the judge can regard as
optional—and that excludes mercy as it has
traditionally been understood.

Defending Mercy

Is this skeptical attack on the virtue of mercy
decisive? It has been argued that the skeptical
attack oversimplifies the issues. Consider what
is assumed about the point of punishing peo-
ple. The above argument assumes that in ask-
ing for mercy one is asking for leniency relative
to treatment that is in some sense deserved,
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thatis, relative to some standard of justice. This
seems sound enough. One does not ask for
mercy, but demands justice, where one is only
asking for the penalty that one actually deserves
for an offense. The skeptical argument has as-
sumed a retributivist view of criminal justice
and assumed that the system cannot be justi-
fied in promoting any other values. However,
legal reality may not be that simple. Legal sys-
tems also embody a standard of “public good”
or utility as a part of their justificatory frame-
work. Suppose there is good reason for think-
ing that under some set of circumstances the
penalty deserved (because, for instance, it “fits”
the offense) exceeds what can be justified on
the basis of such public goods as deterrence
and prevention. Suppose, for example, that a
person has committed a crime for which the
penalty is death, but it is discovered that the
person is not dangerous and is dying of can-
cer. Should we rush to execute the person be-
fore this “natural” death occurs? Under such
circumstances is there not room for mercy?

Utility will always provide some case
(though often not a sufficient one) for the
humanity which we display in releasing a per-
son from a deserved punishment through an
act of mercy or forgiveness. So, while it is true
that justice itself does not provide a basis for
such acts of mercy, legal systems need not be
committed to the value of justice alone.
Moreover, the skeptical arguments have as-
sumed that the state has an obligation (not
just a right) to exact the penalties from those
who are convicted of crimes. However, as the
example of the convict dying of cancer sug-
gests, it is not obvious that we should accept
this assumption.

In what sense, then, might legal forgiveness
and mercy be optional? It is never true that the
demands of justice require that a convict be
released from punishment. However, unless we
are prepared to accept a wholly retributive jus-
tification in which crime requires punishment,
it may be within the discretion of a judge to
reduce or omit the loss deserved by an offender.
Within a framework that is not wholly
retributivist we can accept mercy and forgive-
ness as among the virtues of a judge.
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Metanorms

Definition

Different terms (“empowering norms,”
“power-conferring norms,” “norms of com-
petence,” “secondary rules,” Ermdchti-
gungsnormen, Erzeugungsnormen, héhere
Normen, normas de organizacion, norme sulla
produzione giuridica, norme dinamico-
strutturali) are used to denote a variety of con-
cepts of legal norms that share a common core:
they are concerned with the identification of
the criteria for legal [invalidity, they concern
the definition for legal [in] validity of legal or-
ders and of the norms of which a legal order
consists.

A systematic analysis of the different, though
related, legal phenomena depicted by these
concepts of legal norms finds a fruitful point
of departure in the concept of metanorms. By
the term “metanorms” is here meant the set of
norms which in a legal order are concerned
with normative activities (for example, enact-
ment, derogation, application, interpretation)
and the set of norms which are about norms.
To be more precise, the term “metanorms” is
defined here as the set of norms in a legal or-
der which concern the criteria for legal
[in]validity of (1) legal acts (that is, acts whose
[invalidity grounds the [invalidity of the norms
they produce) and (2) legal norms which (as is
the case with customary norms) are not the
result of a/an [in] valid legal act.

Finding examples of the first kind of
metanorms (that is, norms about normative
activities) is not difficult. Legal orders have
plenty of metanorms governing the ways in
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which norms can be given, modified, and re-
pealed; in particular they abound in
metanorms establishing what conditions are
to be met for a legal act to be valid. In its turn,
in spite of its apparent counterintuitive flavor,
the notion of norms about norms can also be
given a rich exemplification. Such, for exam-
ple, are the norms defining what counts as a
source of law, or establishing the hierarchy
among the different sources of law; such also
are the norms confining the range of validity
for the norms of a legal order in temporal,
spatial, and personal dimensions.

Contrary to the general attitude which as-
sumes that all legal norms can be reduced to a
unique standard type (typological monism),
or at most to two main standard types, the
one proper to norms and the other proper to
metanorms (typological dualism), this defini-
tion implies the need to distinguish different
types of metanorms. Metanorms can be dis-
tinguished according to the variety of their
possible structure, function, and nature. In
particular, with regard to their nature,
metanorms can properly be distinguished into
regulative and constitutive rules. Further, con-
stitutive metanorms can be distinguished into
different types following the typology of con-
stitutive rules in terms of conditions.

Uneasiness of a Crucial Concept

The notion of metanorms might strike one as
problematic because of its sharp departure from
two long-lasting, shared legal theoretical as-
sumptions, namely, (1) that every norm as such
regulates an activity (some conduct, an instance
of behavior), and (2) that every norm as such
qualifies deontically the activity it regulates (the
conduct, the instance of behavior) as obliga-
tory, permitted, or forbidden.

Contrary to the first assumption, this defi-
nition of metanorms includes norms which
concern norms (which are about the criteria
for the legal [in]validity of norms) and thus,
obviously, are about no activity at all.

Further, contrary to the second assumption,
the definition of metanorms includes norms
which cannot be accounted for in terms of
deontic qualifications. This is obviously the
case with the different types of metanorms
identifying criteria of legal [invalidity of norms;
itis also the case with most types of metanorms
identifying criteria for the legal [invalidity of
legal acts. In the former case metanorms are
adeontic rules constituting [in]validity crite-
ria for the norms of the legal order, while, in

the latter, metanorms define the conditions to
be met for a legal act to be [in]valid, rather
than providing a deontic qualitication of its
performance or forbearance.

Explanatory Scope

This concept of metanorms shows its heuris-
tic richness by suggesting an original way to
approach a variety of basic questions pertain-
ing to different areas of legal theory, if not to
solve those questions, such as (1) the theory
of legal norms, (2) the theory of legal orders,
(3) the theory of legal validity, and (4) the logi-
cal analysis of norms.

Moreover, and here lies its most significant
merit, the concept of metanorms becomes a
powerful conceptual tool for displaying the
network of relations that hold among such a
variety of questions peculiar to different mo-
ments of legal theory.

What does the identity criterion of a legal
order amount to? When can a plurality of
norms be viewed and conceived of as a legal
order? What conceptual tools enable us to ac-
count for the dynamic character of legal or-
ders? What sorts of norms are needed to
account for the peculiar structure and features
of legal orders? What criterion allows us to
decide whether a norm is valid in a legal or-
der? What criterion allows us to decide whether
anorm is valid on its own? Such questions are
but a few random examples of the basic legal
issues to which the concept of metanorms pro-
vides the proper conceptual tool.

In particular, two theoretical issues in the
law have already taken advantage of the con-
cept. One has to do with the nonuniqueness
of the notion of constitutive rules. Careful at-
tention to the concept of metanorms is actu-
ally one of the main factors that promoted the
elaboration of the typology of constitutive
rules in terms of conditions.

The other concerns a critical review of the
explanatory power of deontic calculi. Exam-
ining the pecularities in the concept of
metanorms gives reasons to doubt the plausi-
bility of interpreting formal calculi of deontic
logic as calculi accounting for the logical
behavior of norms that are organized into
dynamic systems as legal norms are.
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Metaphor and Symbol

In the Poetics Aristotle defines metaphor as a
rhetorical figure in which a name is transferred
to another object. In the language of law, too,
metaphor is a particular form of transposi-
tion between two semantic fields, where mov-
ing to another meaning does not imply giving
up the original one, but creating a new per-
spective. In the legal process, metaphors are
also a vehicle for symbolism, which expresses
itself in rituals, and also in language through
figures with symbolic character and aim.

Metaphor in Rhetoric

Aristotle’s broad definition of metaphor follows
four types of movements (from a genus to a spe-
cies, from a species to a genus, from species to
species, and for analogy). Aristotle gives pride
of place to metaphor grounded on analogy, and
it has often been limited to that. However, Aris-
totle also introduces metonymy (using one word
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in substitution for another according to a rela-
tion of contiguity, for example, as cause/effect,
container/contained, instrument/operation, and
so forth, as “bottle” for “wine,” or “my word”
for “my promise”) and synecdoche (a type of
metonymic transfer based on a relationship of
extension, for example, part/whole, species/ge-
nus, singular/plural, as “sail” for “ship” or
“mortal” for “man”).

Analyzing the relation between metonymy
and metaphor, Albert Henry claimed that, in
metonymy, the two logically related terms on
which the transfer acts are inside the same
semic field while, in metaphor, the metonymic
consideration occurs inside two different fields
of meaning, with a final synthesis: hence me-
tonymy is movement and metaphor is a dislo-
cation, a continuous movement of meanings
in several fields.

Metaphorical Cognition
The main characteristic of metaphor is cogni-
tive. Aristotle notes that metaphor, like trans-
position of meaning and discovery of similarity,
is a cognitive instrument. Through this cogni-
tion we can assimilate information and expe-
rience and adapt them to our conceptual
organization of the world. M.Black, too, de-
nies that metaphor is merely a decoration upon
discourse and, developing J.A.Richard’s 1936
analysis, introduces an interaction theory where
the irreducible meaning and distinct cognitive
content of metaphor is situated in a movement
of transfer between two different domains of
meaning, consciously selecting characteristics
from them. E.G.Kittay develops this toward a
perspectival theory: the relations governing a
term’s literal use are projected into a second
domain that is thereby reordered with cogni-
tive effect. Metaphor has an internal duplic-
ity, the single expression of two distinct ideas.
D.Davidson criticizes this approach for the
incoherence in its dualism: the idea of meta-
phorical meaning and the idea that metaphors
have a special cognitive content are mistaken;
metaphor is a legitimate device that denies the
truth conditions in the utterance.

New Rhetoric in Philosophy of Law

For a long time academic philosophy rejected
metaphor, accusing it of lacking scientific stat-
ure. However, some philosophers used meta-
phors and considered that abstract philosophical
concepts were communicable only through



metaphorical intuition. Since Friedrich
Nietzsche’s revaluation of the use of metaphor,
its significance in philosophy has been empha-
sized by philosophers such as Stephan Pepper,
who speaks about root metaphors as the origi-
nal basic structure of every philosophy, Paul
Ricoeur, who looks at every philosophy as the
development of a live metaphor, and Philip
Wheelright, who asserts its function of main-
taining philosophy as an open language.

The main reappreciation of metaphor in
philosophy of law came in the theory of argu-
mentation of Chaim Perelman and L.
Olbrecht-Tyteca (1958, 1977). They restored
Aristotle’s rhetorical scheme and made meta-
phor one of the principal figures in the prag-
matical persuasive aspect of argument.
Discourses on topics such as law and politics
permit disputes with arguments more or less
plausible to achieve consensus and adhesion.

Perelman emphasizes metaphor’s capacity
to create presence: it can give immediate vi-
sion, moving from an abstract meaning to a
concrete one. Not only is it convincing, be-
cause it is based on logical reasoning, but it
also has an impact on the affective capacities.

Symbolism in Law

Departing from formal viewpoints upon law,
metaphor’s deep symbolic form can be observed,
not explicit but perceivable in many expressions
of the legal world. Metaphor’s powerful effects
on imagination and emotivity by its ambiguity,
namely, the persuasive effect of its capacity to
unify by “condensed analogy” according to
Perelman, give to metaphor a distinctive sym-
bolic aspect. By condensation, metaphor reduces
the totality of aspects and becomes a symbol of
some specific characteristics.

Antoine Garapon in L’dne portant des
reliques describes legal symbolism well. Law’s
framework is constituted by the rituals, acts,
and symbols which do not seem to have a di-
rect utility in the legal proceedings but remain
in the symbolic universe where law plays its
main role. In this world the symbols are a privi-
leged agency to confer authority on the dis-
courses of law.

Cultural Semiotics

For losing their cognitive features and becom-
ing the symbol for conventional characteris-
tics, A.M.Maclver calls established metaphors
dead metaphors. (These include catechresis:
metaphor which originates in the need to name

some unnamed entity, for example, the leg of
a table, the foot of a mountain.)

But D.E.Cooper, instead of devaluing es-
tablished metaphors, opposes only their su-
premacy. Metaphorical terms do not have to
be evaluated according to either their true
meaning or their metaphorical one, because
their main function is to cultivate intimacy in
the social sphere. Intimacy is based on an
inexplicit common cultural code, which comes
to efficacious understanding in the utterance.
In order better to use the emotive aspects of
metaphor, it is important to take account of
the situation of its audience. Thus convention-
ality communicates a particular social image
of reality. The ambiguity of metaphor, to
U.Eco, is understood through an accurate
semiotics of this culture.

Misunderstanding metaphor, in turn, is
sometimes due to its violating social paradigms
of acceptability; metaphor can challenge lan-
guage norms and has to face the limits of prac-
tical acceptance. Norms for the acceptability
of metaphors are pragmatically related to so-
ciocultural taboos and limits (what we may
say) and to intertextual models (what has al-
ready been said, and so can be said).
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Military Philosophy of Law

From its origin in antiquity, military penal law
has been more an instrument for maintaining
discipline than providing justice. It has evolved
independently of civil law and been shaped
by the needs of military leaders and heads of
state. Armed forces stand in uneasy relation
to the societies that create them; they are iso-
lated from civilian society yet remain under
its influence. In the domain of military penal
law, this simultaneous isolation and depend-
ence is a source of controversy, since military
law commonly reflects the liberal, monarchist,
or marxist ethos of its parent societies but also
accommodates the requirements of military
life. The Uniform Code of Military Justice,
adopted by Congress in 1950, is the founda-
tion of U.S. military law. Flesh is given to its
bones by the Manual for Courts-Martial.
David A.Schlueter’s Military Criminal Justice:
Practice and Procedure, 3d edition, is the most
authoritative guide to U.S. military law. Ca-
nadian military law is encapsuled in the
Queen’s Regulations and Orders for the Ca-
nadian Forces.

British-American military law has its ori-
gins in the articles of war promulgated by
early British monarchs when armies were as-
sembled and sent to battle. These articles ini-
tially remained in existence only for the
duration of the conflicts that prompted them.
Over the centuries, however, they were codi-
fied and became permanent. Courts-martial
also evolved during this period, and specifi-
cations for their operation became part of the
articles of war. Rebelling American colonists
adopted contemporary British military penal
law for their own armies, and the United
States made no radical change in its British
inheritance until it adopted the Uniform Code
of Military Justice.

Whether in peace or at war, military
endeavor requires a cohesive and tightly dis-
ciplined body capable of functioning under
circumstances of extreme danger and confu-
sion. Hence, the military is generally deemed
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to require instant and unquestioning obedi-
ence to command to preserve its unity and
motivate ordinary human beings to face, and
inflict, lethal violence.

The primacy of military discipline shapes
military penal law in several ways. For rela-
tively minor offenses military systems com-
monly rely on nonjudicial means whose
primary purpose is reform rather than pun-
ishment. In keeping with this spirit, such meth-
ods are commonly employed in informal
fashion by the commanding officers of the ac-
cused rather than trained legal officers. Sen-
tences are often meted out in summary fashion,
because strict military discipline is commonly
thought to require punishment which is swift
and sure.

A related facet of the requirement of disci-
pline is a tendency to set aside concerns of jus-
tice in order to employ punishment as a
deterrent to others. Hence, during World War
11, the United States Army executed a single
soldier who deserted during the Battle of the
Bulge, Pvt. Eddie Slovak. General Dwight Ei-
senhower confirmed his death sentence on
grounds that Slovak’s execution would deter
other desertions.

In the twentieth century, the independence
of military law from civil law and its primary
function as an instrument of discipline wielded
by commanders have come under keen scru-
tiny. Some have urged that the system of mili-
tary law should mirror its parent society’s civil
codes and vouchsafe the impartial trials and
protection of individual rights commonly en-
joyed by citizens. Others have insisted that
military necessity, understood as the require-
ment of strict discipline and control, contin-
ues to demand that military law remain strictly
independent of civilian control and remain a
tool of discipline wielded by commanders.

For example, during much of its history,
the military law of the United States was mark-
edly different from civilian law. Courtsmartial
were often perfunctory hearings administered
by officers with scant legal training. They con-
tained little provision for appeal of decisions
and few of the legal protections of the accused
that are cornerstones of U.S. civilian law. The
rationale most commonly offered for this sys-
tem was, as usual, that military discipline de-
mands quick, decisive judgment and
punishment.

Following some thirty years of controversy,
the U.S. military legal system was extensively



overhauled shortly after World War II. With
the enactment of the Uniform Code of Mili-
tary Justice it came to resemble civilian law
more closely and provided more of the pro-
tections citizens enjoy, though it remains in-
dependent of civilian law. Two arguments
helped propel the transformation. One is that,
in an era of mass, conscript armies, soldiers
are also citizens and should enjoy the full range
of rights and protections of other citizens, pre-
cisely because they endure substantial hard-
ship on behalf of the larger society. Legal codes
that functioned satisfactorily in an era of small,
professional armies with few ties to civilian
society, it was claimed, are no longer adequate
to new conditions. A second assertion is that
military discipline will be strengthened rather
than weakened if soldiers are convinced that
they are guaranteed the justice and fairness
that their civilian peers enjoy.

However, even if soldiers remain citizens,
their circumstances differ enormously from
persons outside military ranks. Most impor-
tant, military forces, whether in peace or at
war, continue to require strict obedience and
expend considerable effort to drill it into sol-
diers. In past years ordinary soldiers were gen-
erally not held accountable for acts performed
under orders. Until World War II, U.S. sol-
diers could not be punished for acts performed
by command. This resulted in some dismay
once national leaders recognized that many
of those on trial at Nuremberg claimed excul-
pation on grounds that they were obeying or-
ders. In response the U.S. legal military code
was hastily amended to stipulate that soldiers
must disobey obviously illegal or immoral
commands. Considerable embarrassment re-
mains, however, for ordinary soldiers are not
trained in military law and thus cannot confi-
dently judge which orders are illegal. Moreo-
ver, military forces remain organizations that
require strict obedience. Soldiers trained for
instant discipline cannot seriously be expected
to calmly assess their orders and disobey those
which are illegal or immoral.

Nonetheless, the general trend of the twen-
tieth century is for military law to increasingly
resemble civilian law by incorporating greater
procedural safeguards for those accused of
misdeeds and by offering a broader array of
rights for all in uniform. However, military
necessity is still accommodated in as much as
informal judicial procedures remain in force
and the habit of strict obedience continues to
be instilled.

MINORITY,

ETHNIC,

Another feature of this century is the ex-
panding importance of international law. In-
ternational law, in its guise of the law of war,
incorporates standards of conduct for all mili-
tary forces and stipulates that individual sol-
diers be held accountable for their acts,
whether under orders or otherwise. It is quite
probable that individual nations will eventu-
ally adjust their military penal law to reflect
international influence.

References

Canadian Department of National Defence.
Queen’s Regulations and Orders for the
Canadian Forces. Rev. ed. 1968.

Generous, William T., Jr. Swords and Scales:
The Development of the Uniform Code
of Military Justice. Port Washington NY:
Kennikat Press, 1973.

Keen, Maurice H. The Laws of War in the
Late Middle Ages. London: Routledge
and Kegan Paul, 1965. Reprint, Hamp-
shire UK: Gregg Revivals, 1993.

Schlueter, David. Military Criminal Justice:
Practice and Procedure. 3d ed.
Charlottesville VA: Michie, 1992.

Shanor, Charles A., and Timothy P.Terrell.
Military Law. St. Paul MN: West, 1980.

United States Department of Defense.
Manual for Courts-Martial 1984.

Gerard A.Elfstrom

See also CONSCIENTIOUS OBJECTION;
REBELLION; REVOLUTION; WAR AND
WAR TRIALS

Minority, Ethnic, and Group Rights
Rights have always been used to protect mi-
norities, be they the kings and landowners of
old or the members of religious and ethnic
groups in the modern era. In recent decades
the international community, often under the
stewardship of the United Nations, has pressed
for the entrenchment of human rights as the
primary means to protect minorities from in-
justice and discrimination. These rights range
from freedom of religion to freedom from
hunger and the right of labor to collective
bargaining. They are universal and individual
rights, belonging to every human being equally.
For the more than five thousand
ethnocultural minorities around the globe,
however, these sorts of human rights alone are
often thought to be insufficient. They demand
rights not merely as human beings, but as
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groups and as members of groups which feel
threatened within the societies in which they
find themselves. This is true even in prosper-
ous liberal-democratic states.

Group Rights and the Liberal Tradition
The postwar emphasis on human rights arose
out of a liberal-democratic tradition that has
systematically ignored the question of group
rights. Most of the classic texts in political
philosophy, from Plato to John Rawls, have
presupposed an ethnically homogeneous pol-
ity. More than 90 percent of states today, how-
ever, contain significant ethnocultural
minorities, and the issues which often domi-
nate their political agendas simply do not arise
in the model case. Consider the following.
Liberal theorists have produced elaborate
justifications for rights to freedom of expres-
sion and universal education, but little has
been written about which languages should
be permitted in the public institutions of mul-
tilingual states. We are familiar with general
defenses of democracy, but not with princi-
ples to determine how to fix the substate
boundaries within a pluralistic political com-
munity and how to distribute powers within
a federal system. How do we settle disputes
about the relevant “self” in principles of self-
determination and self-government? Liberals
believe in freedom of movement, but what
principles should guide a just immigration
policy, and what demands for integration can
a host society place upon its immigrants? Is-
sues such as these seem to fall outside of the
scope of a human rights approach to justice.

Kinds of Rights Demanded by
Ethnocultural Communities

There is such a wide variety of rights and kinds
of rights demanded by minority cultures that
it would be unwise to make generalizations
about their justifiability. Some are rights which
would inhere in the group itself and take pri-
ority over individual rights. Others are indi-
vidual rights to the conditions necessary to
protect cultures. Some are demands to pro-
tect a culture from external pressures, while
others are demands to allow a minority group
the right to restrict the options of its own
members. Some rights would have the effect
of enabling a community to separate itself from
the larger society, while others are intended to
help the members of the group integrate them-
selves within that society.
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When thinking about minority rights it is
helpful to distinguish two general sorts of
minority groups. First, there are national mi-
norities, whose homeland had been incorpo-
rated into a larger state, usually without their
consent. Second, there are immigrant minori-
ties who have chosen to leave their homeland
to settle in another state. (Some refugee com-
munities may constitute a special category.)
With this distinction in mind we can fit most
demands for group rights into the following
three categories.

Self-Government Rights

These are demands for political autonomy on
behalf of national minorities, ranging from
veto rights against central authorities to the
delegation of powers to substate governments
in which the minorities form a majority. At
the extreme, self-government rights are used
to justify secession.

Multicultural Rights

These are demands for financial support and
legal protection for certain practices associ-
ated with particular ethnic or religious groups.
These rights are typically demanded by immi-
grant groups, and in most cases they are in-
tended to help such groups to integrate into
the larger society on equal terms with mem-
bers of the majority (for example, by allow-
ing them to substitute religious holidays).

Special Representation Rights

These are demands for guaranteed represen-
tation of ethnic or national minority groups
within the central institutions (parliament,
supreme court, civil service, military, and so
on) of the larger state. Such rights are intended
to rectify systematic discrimination against, or
underrepresentation of, the members of iden-
tifiable minority groups.

Cultural Membership, Autonomy,

and Equality

Demands for minority rights have often been
resisted by liberal-democratic theorists because
they are seen as violating basic principles of
freedom and equality. For example, few lib-
eral states would be willing to offer religious
minorities complete control over the education
of their young. However, many philosophers
now believe that a wide variety of cultural rights
can be justified by extending traditional liberal
arguments. In certain situations, for instance,
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affording special representation rights to a group
may be the best way to meet the democratic
requirement of political equality or the equal
representation of interests. Similarly, many ac-
commodations under the heading of
multicultural rights—concerning, among other
things, religious holidays, or exemptions from
military dress codes for members of religious
groups with conflicting dress codes—seem to
be natural extensions of a liberal commitment
to toleration.

Perhaps the boldest case for extending lib-
eral principles to establish group rights of all
three kinds is the cultural membership argu-
ment. It begins with liberal commitments to
autonomy and self-respect and then notes that
neither of these is possible for individuals with-
out a healthy cultural context in which a wide
range of choices is available. Therefore, if lib-
erals believe in autonomy, they must be will-
ing to give some threatened communities the
means to protect their cultural context when
it is under threat from the larger society.
Viewed in this way, collective rights can be
seen as enhancing, rather than conflicting with,
individual rights and freedoms.

A similar argument for extending the role
of minority languages in education and pub-
lic life turns largely on liberal commitments
to equality. The basic idea here is that lan-
guages in the modern world cannot survive if
they are not used in public life; if minority
languages die out, or if their native speakers
are forced to have to communicate in the lan-
guage of the majority, then these individuals
will be unfairly disadvantaged in the economic
and cultural marketplace. This argument, like
the cultural membership argument, is pre-
sumed to be applicable primarily to national
minorities, insofar as immigrants voluntarily
chose to leave the more secure cultural con-
text of their homeland.

Despite the widespread assumption that
ethnocultural loyalties would fade with mod-
ernization, they have exhibited surprising re-
silience and remain matters of intense debate
in pluralistic societies. Democratic experiments
in postcolonial Africa and Asia, as well as re-
cent developments in eastern Europe, demon-
strate that resolving these issues fairly will be
crucial if democratizing states are to be suc-
cessful.
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Mistake and Ignorance

One of the notoriously thorny problems in
criminal law theory is determining the excul-
patory or inculpatory effect, if any, of an ac-
tor not fully appreciating the circumstances
or legal effect of his conduct. Ignorance im-
plies a blank mind about the relevant aspect;
mistake entails an incorrect affirmative belief.
The distinction may be more formal than use-
ful, however, since most cases of ignorance
involve the mistaken belief that a state of af-
fairs did not pertain (hereafter mistake will
include ignorance as well). Mistake may also
be distinguished from accident: one who
shoots at a tree, but the ricocheting bullet kills
a person, kills by accident; one who shoots at
a person believing her to be a tree kills by mis-
take. Whereas inculpatory mistakes (which are
outside the scope of this entry) involve the
actor’s beliefs being criminal but the facts in-
nocent, exculpatory mistakes entail the facts
being criminal but the actor’s beliefs innocent.

The typical approach to determining
whether a mistake will successfully exculpate
is to classify it as to type (law or fact), what
the mistake is about (for example, elements
of the definition of the offense, a justification
or an excuse), and whether the mistake is rea-
sonable or unreasonable. This classificatory
scheme is challenged both by philosophers
who claim that the rationale for exculpating
some mistakes also serves to exculpate all mis-
takes and by legal commentators who pro-
pound that all mistakes should be disregarded.
Nearly all concede the practical difficulties of
satisfactory line drawing.

Perhaps the more fundamental question is
why any mistake should ever have exculpa-
tory force. The criminal law proscribes vari-
ous harms. Yet only those harms which are
committed with the requisite mental state or
culpability results in criminal liability—this is
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the standard actus reus plus mens rea formula.
Even if an actor technically satisfies the defi-
nition of a criminal offense, his conduct may
not be sufficiently blameworthy for punish-
ment. A successful claim of mistake severs the
inference from harmful conduct to criminal
liability by denying culpability or blamewor-
thiness. The extent to which mistakes are rec-
ognized is testament to the importance of
desert as a value in criminal law. Another jus-
tification, advanced by Jeremy Bentham, is that
punishing mistaken actors is pointless, since
the purpose of criminal law, deterring crime,
cannot be given effect because mistaken ac-
tors are, by definition, incapable of being de-
terred. H.L.A. Hart responded that though
punishing mistaken actors does not serve spe-
cific deterrence it nonetheless enhances gen-
eral deterrence—the general public will be
more careful not to mistakenly engage in crimi-
nal wrongdoing. Other consequentialist argu-
ments for disregarding mistakes include
maintaining the integrity of the law. Jerome
Hall claimed that allowing mistakes of law
would subvert the objective nature of law re-
quired by the principle of legality—the law
would become whatever one subjectively
thought it to be. George Fletcher has demon-
strated that recognizing mistakes fails to alter
the objective nature of law. It is also claimed
that allowing mistakes to exculpate will en-
courage sham defenses involving willful igno-
rance and deliberate mistakes. Moreover, the
evidentiary difficulties of delving into the mind
of the defendant, as William Blackstone noted
in regard to mens rea, to ascertain whether a
mistake is honest or dishonest is too onerous
for any judge or jury. Yet, as Douglas Husak
contends, this is precisely the task required in
determinations of mens rea. The fate of mis-
takes in the criminal law is tied to the impor-
tance of mens rea and may be viewed as resting
in the balance between the colliding princi-
ples of desert, justice, and fairness on one hand
and consequentialist concerns on the other.

Mistake of Law

Traditionally, the hallowed adage ignoratia
juris non excusat (ignorance of the law is no
excuse) held sway. As originally applied, the
principle was understandable, since the crimi-
nal law was simple and criminal offenses few—
one could scarcely claim ignorance that
murder or theft was wrong. With the multi-
plication of crimes and promulgation of
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offenses that prohibit conduct not intuitively
criminal, a number of exceptions have been
carved out of the traditional rule. A mistake
has been recognized when an offense is so
obscure as to fail to put the violator on “fair
notice.” Reliance on an official statement of
law that turns out to be erroneous is widely
excused, but reasonable reliance on unofficial
declarations of law, even that of an expert law-
yer, is not recognized. The policy considera-
tion that criminals could opinion-shop among
lawyers for advice that would immunize ob-
viously wrongful conduct apparently out-
weighs arguments that reasonable reliance on
statements of law, whatever the source, renders
actors equally blameless. Even an unreason-
able mistake of law will generate an excuse if
it negates the specific intent of an offense, but
a reasonable mistake involving a general in-
tent offense will not exculpate. For example,
if larceny is defined as intentionally taking the
property of another and because of a mistake
about property law the actor believes the prop-
erty to be his, then the mistake will exculpate.
Yet if larceny only has the general intent of
intentionally taking property, the same mis-
take will not be recognized. Strict liability
offenses typically do not recognize mistakes.

Mistake of Fact

Similarly to mistakes of law, a mistake of fact
will exculpate if the requisite mens rea of an
offense is negated. Unlike mistake of law, a
mistake of fact will excuse a general intent
offense but only if the mistake is reasonable,
free of fault, or nonculpable. The requirement
of reasonableness is also prompted by
consequentialist, evidentiary concerns over
disproving dishonest mistakes. Whereas some
contend that a mistake must be objectively
reasonable, that is, whether a hypothetical rea-
sonable person would have made the same
mistake, others claim that it need only be sub-
jectively reasonable—judging reasonableness
from the limited perspective of the actor as-
serting the mistake. Substantial disagreement
also persists over whether factual mistakes
regarding justificatory circumstances consti-
tute justifications or excuses. One commenta-
tor has argued that a logical paradox ensues
unless such mistakes are justifications.

In D.P.P. v. Morgan, 2 AIlE.R. 347 (1975),
which encapsulates the profound confusion
surrounding mistake, a husband lied to sev-
eral men that his wife would enjoy forcible
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sex with them. These men then had intercourse
with her, the wife resisted, and they were
charged with rape. If rape requires a specific
intent to rape an unconsenting person, then
any mistake would exculpate; if it merely re-
quires a general intent to forcibly have inter-
course, only a reasonable mistake would
excuse. If consent was instead conceived of as
a justification, a reasonable mistake would ei-
ther justify or excuse, depending on the theory
of justification applied; an unreasonable mis-
take would either justify, excuse, or fail to
exculpate.
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Mixed Rationales
Mixed theories of punishment attempt to jus-
tify it by a combination of utilitarian and re-
tributive considerations, rather than solely in
terms of one or the other.

Through most of its history, the philoso-
phy of punishment displayed a seemingly ir-

reconcilable opposition between the two main
approaches. It appeared that punishment had
to be justified either by backward-looking
consideration of justice and desert, or by for-
ward-looking considerations of social utility.
Both theories, however, were found by their
respective critics to have serious flaws: while
retributivism ignored such a basic social aim
of punishment as crime prevention, utilitari-
anism was committed to pursuing it in clearly
unjust ways, for example, by punishing the
innocent or by meting out disproportionately
harsh punishments. Since the 1920s, there have
been several attempts at an account that would
include the partial truth of each theory, while
avoiding the exaggerations and mistakes of
both: an account that would accommodate the
moral significance of the past and the require-
ments of the future, the demands of justice
and those of the common good.

Each of these theories is based on a dis-
tinction claimed to be of crucial importance
and to have been ignored in the preceding
debates: (1) between the meaning of the word
“punishment” and the justification of what it
stands for, or (2) between the end and the
means in punishing, or (3) between the insti-
tution and particular cases of punishment.

1. A.M.Quinton’s point of departure is the
first of these distinctions; his main thesis is
that retributivism is an answer to the ques-
tion of the meaning of “punishment,” while
utilitarianism provides the justification of pun-
ishment. Thus the two theories are no longer
mutually exclusive, but rather complementary,
as they belong to different levels of discourse.
Quinton argues that the main thesis of
retributivism is that a person must be guilty if
he or she is to be punished, which is a logical,
rather than an ethical claim, contained in the
utilitarian theory of punishment by virtue of
its being a theory of punishment. By the same
token, the latter cannot be criticized for justi-
fying punishment of the innocent, when that
is expedient, since the innocent logically can-
not be punished.

2. A.C.Ewing attempts to reconcile the two
theories by arguing that the main aim of pun-
ishment is to convey society’s emphatic moral
condemnation of crime to that part of the
public which is in need of such a lesson in
morality (and in this way help prevent crimes).
He claims that, unlike deterrence, this aim can
only be attained if punishment is just, that is,
meted out to the guilty and in proportion to
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the severity of their crimes. Justice in punish-
ment is thus a necessary means for the achieve-
ment of the end of punishment; unjust
punishments are of no use for achieving Ew-
ing’s preferred aim of punishment and there-
fore cannot be justified.

3. Rule utilitarianism proposes to justify
the institution or practice of punishment by
its aim, which is crime control. However, the
rules of the institution are such as a
retributivist would choose (only the guilty are
to be punished, and punishments should be
proportionate to crimes), not on account of
any intrinsic moral weight of justice and desert,
but because such rules have greatest
acceptanceutility. Particular punishments are
justified by reference to these rules, that is, in
retributive terms. The legislator goes by utili-
tarian, the judge by retributive considerations.

The debates have shown that none of these
compromises succeed. When justice and desert
are brought in as mere semantics (Quinton) or
as moral, but purely instrumental considera-
tions (Ewing, rule utilitarianism), they prove
much too weak to preclude the types of injus-
tice that compromise traditional utilitarian
theories. Deliberate punishment of the inno-
cent is indeed logically impossible, but “pun-
ishment” of the innocent is not; the public can
be educated about the immorality of crime by
merely apparent justice, as well as by justice
thatis actually carried out; a judge would have
no good utilitarian reason to stick to the rule
that only the guilty are to be punished in ex-
ceptional cases where breaking it would have
best consequences. All these compromises col-
lapse back into unqualified utilitarianism.

Like rule utilitarianism, H.L.A.Hart’s
widely influential mixed theory is based on
the distinction between the institution and
particular cases of punishment. The institu-
tion is justified by its “general justifying aim”
(which is deterrence), while the distribution
of punishment is determined partly by con-
siderations of deterrence and partly by those
of justice. Liability to punishment is solely a
matter of justice: only the guilty may be pun-
ished. The severity of punishment is a func-
tion both of deterrent efficiency and economy,
as well as the demand of justice that deter-
rence be not pursued by disproportionately
severe punishments. However, unlike rule utili-
tarianism, Hart does not introduce these re-
tributive additions to a basically utilitarian
account because of their acceptance-utility, but
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rather as autonomous moral considerations
that constrain the pursuit of utility. Therefore
his theory, unlike the others, does preclude
such injustice as “punishment” of the inno-
cent and disproportionately severe punish-
ments. It also provides a stable combination
of the two main approaches to punishment,
rather than collapsing back into unqualified
utilitarianism under the strain of criticism.
Hart’s theory has been criticized for adopt-
ing only the negative, limiting side of justice
and desert (negative retributivism), while be-
ing oblivious to their positive import (posi-
tive retributivism). Justice and desert determine
only the liability to punishment and the up-
per limit of its severity, while the decision
whether those liable to be punished should
indeed be punished and the establishment of
the lower limit of the severity of punishments
are determined solely by considerations of
deterrence. The theory would therefore jus-
tify nonpunishment of the guilty in cases where
considerations of deterrence do not apply and
disproportionately lenient punishments when,
despite their lenience, they are efficient enough
as the means of deterrence. Hart is alive to the
force of the former objection, at least in cases
of the most serious crimes; he grants that “even
the most reflective” of those who supported
the punishments meted out at Nuremberg held
that justice demanded that the guilty be pun-
ished, and not that those punishments were
justified by their expected deterrent effects.
C.L. Ten’s mixed theory is similar to Hart’s
and tries to accommodate this criticism by
introducing considerations of comparative
justice. Some of the “expressive” theories of
punishment could also be seen as “mixed.”
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Mobility Rights

The rights of individuals to travel and remain
may conflict with other individual rights and
with the public good, and efforts to resolve
these conflicts appeal to our deepest moral
convictions. Some significant limitations on
mobility rights may facilitate this resolution.

In the broadest sense, “mobility rights”
refers both to the right to travel or remain and
the right to change social status. The latter
right is mainly congruent with the right to
acquire property in cultures where property
confers status, but other standards apply with
formal castes or classes. This essay concerns
the geographical or horizontal right rather
than the vertical social mobility right.

This mobility right falls under the umbrella
of autonomy rights, which include the rights
of freedom of speech (including reading), as-
sembly, and religion. The term “freedom” in-
dicates this idea of autonomy, of
selfmanagement. When people invoke au-
tonomy rights, they claim the right to choose
what to say, where and when to meet, and what
religion to believe. Of course, typically none
of these rights is absolute, so that some speech
and literature, some assemblies, and some re-
ligions are forbidden. Supporters of these moral
rights hope that the law will suitably embody
them. The law may also regulate these rights,
but a friendly regulation seeks to preserve and
enhance the entire ensemble of moral rights.

Many other rights, especially property
rights, typically trump mobility rights. If we
suppose a society where all land is private
property, owners might post “No Trespass-
ing” signs on their properties. If everyone did
s0, then an owner would have a right to move
about only on his or her own land, but those
without land would have to leave the terri-
tory of the society entirely. Of course, owners

would likely find it useful to enter some mu-
tual arrangements for wider travel and to grant
permission to some nonowners to stay to
work, or mobility rights may have enough
weight to guarantee other owners, at least,
access and transit. If we add publicly owned
properties and government to administer
them, then the weight of mobility rights would
seem to be sufficient to guarantee some access
and transit on this public land. Furthermore,
mobility rights may require that governments
provide adequate public thoroughfares
through limitations on property rights or by
the acquisition of land.

The 1948 United Nations Universal Dec-
laration of Human Rights, Article 13, Section
1, claims that “everyone has the right to free-
dom of movement and residence within the
borders of each state.” However, some
nationstates have denied its citizens this inter-
nal mobility right. South Africa, after mid-cen-
tury until the late 1980s, required black native
Africans to carry permits or passes showing
what areas the holder was entitled to enter.
The pass laws were intended to move labor to
needed areas and to protect white-only areas
from nonwhite migration. The establishment
of native “homelands” gave the national gov-
ernment the means to assign natives to home-
land areas and to restrict their movement
elsewhere. Another example of the infringe-
ment of mobility rights is in the Soviet Union
during the same years. Internal passports
showed the permitted residence of the holder.
These laws attempting to control movement
were less sweeping than in South Africa and,
in general, not very effective.

Governments typically impede the mobil-
ity of noncitizens by forbidding or limiting
immigration. However, the U.N. Declaration,
Article 13, Section 2, recognizes the right to
emigrate: “Everyone has the right to leave any
country, including his own, but other nations
have no duty to admit emigrants.” This lack
of symmetry between the rights of emigration
and immigration constitutes a severe restric-
tion on mobility rights. However, given a labor
surplus, transportation costs, and problems of
cultural adjustment, it seems that the right of
workers to live anywhere on the planet is not
an optimal solution to global unemployment.
On the other hand, the very wealthy thrive on
worldwide mobility, since many nations wel-
come them as immigrants.

Given the lack of a right to immigrate, na-
tions are free to use utilitarian arguments that
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limit immigration in the name of the public
good. Where strong individual rights are rec-
ognized, the public good cannot easily out-
weigh them (the whole point of such rights is
to protect the individual from majority inter-
est or opinion). Thus, while a stronger indi-
vidual right, such as a property right,
outweighs a conflicting weaker individual
mobility right, even this weaker individual
right has priority over considerations of the
public good except in extreme situations.
However, if an individual is guilty of a crime,
then his or her mobility rights are, in the view
of John Locke, subject to a forfeiture that
opens the way for both consequentialist and
retributive rationales for shackles, jail, house
arrest, deportation, and exile, which limit mo-
bility rights either by confinement or by forced
movement to another place, or both.

Will Kymlicka, in Liberalism, Community
and Culture, argues that native reservations
or territories in Canada may properly limit
mobility and other rights of citizens of the
wider nation-state to preserve the autonomy
rights of the natives. If outsiders moving in
destroy native culture, then many native indi-
viduals will become dysfunctional, unable to
exercise autonomy. One crucial way to pre-
vent this tragedy is to designate native territo-
ries as nonalienable: tribal property cannot be
sold or divided into privately held parcels that
individuals can then sell to anyone, including
outsiders. The tribe may then exercise prop-
erty rights to limit the residency and mobility
of outsiders. What is unique to Kymlicka’s
argument is that these limitations of mobility
rights exist not for the sake of the culture or
the good of the group but for the rights of
individuals. His argument can be applied else-
where, for example to ethnic groups in the
former Soviet Union.

While Kymlicka stringently limits such re-
strictions on mobility and other liberal rights
to cases where natives meeting certain histori-
cal qualifications also have their own language,
his basic argument can be extended to citi-
zens at large who may be disabled by loss of
job, home, and way of life. For example, if
every citizen were assigned to a group owning
a nonalienable tract of land, then no one
would be homeless. Any mobility right of citi-
zens to sleep on the sidewalks of cities could
be ended, and the property rights of the col-
lectively held land could limit the mobility right
of outsiders.
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Issues of immigration and emigration, as
well as Kymlicka’s argument for restriction
of mobility rights for the sake of individual
autonomy rights, indicate that mobility rights
are important rights relevant to crucial moral
issues.
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Monetary Power

Under both municipal and international law,
jus cudendae monetae (the right to coin money,
that is, to create money in defined units of
account and to regulate its use) is a basic at-
tribute of sovereignty. The monetary power is
conceptually complex and has a tortuous his-
tory of social development and legal interpre-
tation.

Money

The substantial form can range from salt to
silver coins to paper money to bank deposits
in electronic form that record financial rights
and obligations. Most money today is fiat
money, created by decree or by the fractional
reserve banking system. Money is best under-
stood functionally: it is used (1) as a standard
unit of account to express prices (exchange
ratios), (2) as a trusted medium of exchange
consisting of some standard commodity or
currency (coins and paper money), (3) as a
store of value that is a liquid (readily realiz-
able and exchangeable) asset, and (4) as legal
tender for purchases and payment of taxes and
deferred debts. These functions are separable
and produce different ideas of what money is.



The liquidity aspect of money causes dis-
putes about how to measure the quantity of
money and hence to controversies about poli-
cies that affect interest rates, the value of
money. Basic money, M1, is the sum of coins
and paper currency in circulation plus demand
deposits in banks. Other measures (M2,
M3,...) are used, for example, M2 consists of
M1 plus savings deposits. Liquidity is a mat-
ter of degree, and the increasing sophistica-
tion and differentiation of monetary
instruments make less determinate an agreed
and simple measure of the money supply.
There is also a question as to what extent ve-
locity (the rate of circulation) should be con-
sidered in determining monetary aggregates.

Most of the contemporary money supply
has been created by the modern fractional re-
serve banking system. Essentially, this involves
private banks taking in deposits and, relying
on the hope that not all depositors will demand
their money back in the short term, lending
that money to others. Some money is held in
reserve to meet the immediate demands of de-
positors, but most is lent out at interest to (and
deposited in the accounts of) borrowers. The
deposits of borrowers are an additional part
of M1, and therefore money has been created.

Power
The de jure power over money is the right of
the state to decide the rights, obligations,
norights, and freedoms of its subjects regard-
ing money-such as the right of banks to create
money, the obligation to pay taxes in legal ten-
der, the no-right to hold gold privately, the free-
dom to buy foreign currencies. However, this
legal power is a nullity unless backed by de facto
norms (habits, expectations, confidence in fi-
nancial institutions) at work in a civil society.
The two kinds of norms, de jure and de facto,
interact. They can and have diverged, especially
in times of hyperinflation and other crises.
The monetary power is exercised through
central banks (for example, Bank of England
1694, Bank of France 1800, U.S. Federal Re-
serve System 1913). Central banks typically are
charged with two main responsibilities that
uneasily coexist: to maintain price stability and
to maintain conditions (such as the availability
of credit) conducive to growth and prosperity.
They do this by monopolizing the creation of
currency (thus acquiring seigneurage, profits
from this creation), by setting bank reserves,
and by acting as a lender of last resort for banks.

In modern practice they fine-tune money sup-
ply and interest rates through a system of open
market operations. For example, they buy and
sell financial instruments (for instance, treas-
ury bills, foreign currencies) and set interest
rates on overnight loans to commercial banks.

Philosophical Issues
Given that there are deferred debts, general
inflation or deflation (rising or falling price
levels) are important because they can have
profound effects on the distribution of income
and wealth. Inflation favors debtors, deflation
creditors. On the other hand, mere price sta-
bility may leave a stagnant economy,
underused resources, and high unemployment.
The exercise of the monetary power and
the resultant tradeoffs in the creation and dis-
tribution of wealth may have grave social and
political consequences. If there is a policy con-
flict between a government and its central
bank, which may be a bank of some independ-
ence, which institution should prevail?
Whether by direct constitutional provision,
legal interpretation, or power of appointment,
governments have tended to prevail. Similarly,
in federal states, the central government, rather
than component provinces or states, has
tended to monopolize the monetary power.
There is an ongoing dispute, partly techni-
cal and partly ideological, about the creation
and distribution of wealth: on one hand are
those (for example, keynesians) who would
use the monetary and fiscal powers of the gov-
ernment to influence this creation and distri-
bution, and on the other hand are those (for
example, monetarists) who would rely mainly
on market forces. The exercise of both mon-
etary and fiscal powers is severely limited by
factors in international trade, investments,
loans, and currency flows.

Current Problems

With the breakdown of the 1944 Bretton
Woods Agreement (with its pegged rather than
floating exchange rates, the International
Monetary Fund for stability, and the World
Bank for development) and the end of the gold
standard in the 1970s, the world is in the
throes of vast changes in monetary and finan-
cial powers.

Legal systems have been hard pressed to keep
up with (1) the merging of formerly separately
regulated institutions (banks of deposit, mer-
chant banks, investment dealers, stockbrokers,
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trust companies, and insurance agencies); (2)
the securitization of liabilities and assets (for
instance, mortgages held by banks may be
bundled into investment instruments and
shares in them sold to others, thus transfer-
ring the risk from banks to those holders); (3)
the creation of derivatives (financial contracts
whose value derives from an underlying secu-
rity such as commodities, stocks, bonds, cur-
rencies, or even index numbers) for hedging
and speculative purposes; (4) the use of auto-
matic, computerized trading programs; and (5)
the electronic interlocking of global monetary,
investment, and commodity exchanges and
markets. The sums involved are huge—in April
1995 the world notional (underlying) value
of derivatives was US$40.7 trillion—and can
affect the ability of individual central banks
to achieve their assigned goals.

With increased interdependence, complex-
ity, and instability at the international level,
there are disputes about whether the imper-
sonal forces of the market or interventionist
institutions should determine the world money
supply, exchange rates, and so forth. Is there
a need for a hegemon (a superpower or an
independent world bank) to override national
governments, or will multilateral agreements
suffice to ensure prosperity and stability in
world financial markets? De facto, world cen-
tral bankers, meeting at the semi-autonomous
Bank for International Settlements in Basle,
have acted in concert to avert a series of po-
tential catastrophes (for example, the OPEC
oil price shock, the developing countries’ debt
crisis, the inflation of the U.S. dollar, the 1987
stock market crash).

Thus, instead of a regime of sovereign states
using municipal law to exercise monetary
power, we now have, in effect, a regime of
“loose” international law—semi-independent
bankers exercising on global markets ill-de-
fined monetary powers and moral suasion. It
seems likely that we face the need for new le-
gal, economic, and philosophical ideas about
the power to create and distribute money—
and thus national and international legal rights
and obligations regarding the real wealth it
represents.
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Montaigne, Michel de (1533-1592)

Michel de Montaigne, Gascon jurist, mayor,
and advisor to kings, was one of the most in-
fluential of the legal skeptics. His legal phi-
losophy was interwoven in his Essays (1580,
revised 1588, further revised and posthumously
published in 1595), one of the most widely read
books in the French language, which was
quickly translated into many foreign languages
and has been reprinted frequently.

Montaigne belonged to the first generation
to rediscover the writings of the ancient Greek
skeptic Sextus Empiricus, after the publication
of Latin translations of his work in 1562 and
1569. He pushed Sextus’s critiques of knowl-
edge and of the lawyers of his day even fur-
ther, especially in “Apology for Raymond
Sebond” and the last three essays of Book 3
of the Essays.

Montaigne’s view of the legal process was
quite negative. There is “nothing so grossly
and widely and ordinarily faulty as the laws.”
He served for thirteen years as a member of
the Parlement de Bordeaux, which had civil
and criminal jurisdiction in southwestern
France, so he knew whereof he spoke. The
“lawyers and judges of our time find enough
angles for all cases to arrange them any way
they please.” The result is not justice: “How
many innocent people have we found to have
been punished...? How many condemnations
have I seen more criminal than the crime?”
Montaigne’s personal attitude toward the law
was to avoid the courts since “there is no rem-
edy” for their faults.

One of Montaigne’s many skeptical attacks
on the law was to emphasize the variety of



different laws in different times and places:
“What am I to make of a virtue that I saw in
credit yesterday, that will be discredited tomor-
row, and that becomes a crime on the other
side of the river?” Another was to point to
problems with legal language: “Why is it that
our common language, so easy for any other
use, becomes obscure and unintelligible in con-
tracts and wills...?” That led him to the con-
tradictions of legal interpreters: “It is more of
a job to interpret the interpretations than to
interpret the things.” Rather than helping,
“glosses increase doubts and ignorance...so
many interpretations disperse the truth and
shatter it.”

The general point of departure for
Montaigne’s legal skepticism was our human
inability to know anything for certain. He was
an early opponent of witch trials, for how can
we really know who is and who is not a witch?
This made him a critic of capital punishment:
“To kill men, we should have sharp and lumi-
nous evidence,” and we do not. We cannot
even trust confessions. After all, “persons have
sometimes been known to accuse themselves
of having killed people who were found to be
alive and healthy.”

In spite of all of this criticism, Montaigne
opposed revolutionary change and could not
even bring himself to recommend a grand re-
form program. How could one know that such
a program would not cause more harm than
good? Rather, he reminded his readers that
usually the best way to live is in accord with
established laws and customs, no matter how
faulty, simply because they provide a bit of
stability in a chaotic world. He supported the
Catholic side in the Wars of Religion and
served as mayor of Bordeaux and advisor to
the kings of his times, chiefly recommending
small reforms and opposing cruelty.

Montaigne’s individualism distinguished his
position from that of the absolutists of the time,
such as Jean Bodin. He claimed an inner inde-
pendence from politics with such phrases as “The
mayor and Montaigne have always been two.”
His loyalty to church and state was only out-
ward: “[P]ublic society has nothing to do with
our thoughts.” He lived by his own moral stand-
ard: “[S]ome things [are] illicit even against the
enemy...not all things are permissible for an
honourable man in the service of his king, or of
the common cause, or of the laws.”

Montaigne also opposed legal torture, the
class bias of the law as practiced, and legal
formalism that leads to unnecessary suffering.

He was a fierce critic of theories of natural
law. He opposed Niccolé Machiavelli and
Giovanni Botero on “reason of state.” He had
no confidence in the rule of law as a panacea,
but his individualism, his debunking of the
grander claims of the law and of the absolute
state, and his fundamental sense of fairness,
probably led, through writers such as Pierre
Charron and Jean-Jacques Rousseau, toward
the modern liberal understanding of the law.
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Montesquieu, Baron de, Charles de
Secondat (1689-1755)

Montesquieu is known for contributing two
legal concepts to legal theory in his main work,
De esprit des his (1748): the doctrine of the
separation of powers in government, or trias
politica, and the famous metaphor character-
izing the role of the judiciary as one of those
powers: the judge as la bouche de la loi, as the
mouthpiece of the law. Although not consid-
ered a revolutionary thinker in his lifetime—
according to W.Voisé, “trop moderne pour les
Anciens, et trop conservateur pour les
Modernes (too modern for the old, and too
conservative for the new)”—his discussion of
the types of government, with its comparison
of the monarchy and the republic, paved the
way for critical thought that led to the French
Revolution by the turn of the century. On the
eve of the American Revolution, his work was
studied carefully by later authors of the con-
stitution, such as James Madison.
Montesquieu knew the work of both legis-
lator and judge from his own experience. Born
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Charles de Secondat, later Baron de
Montesquieu, he inherited the function of
judge for life in the Parlement de Bordeaux
and was active for several years in legislative
matters and as a judge.

A striking feature of Montesquieu’s ap-
proach to the concept of government is his
method. The way in which rule is exercised is
decisive in the characterization of a govern-
ment. The complex of political and social bod-
ies and institutions which support a
government are an intrinsic part of that type
of government. Montesquieu’s interest in such
conditions of government as climate, tempera-
ment, family structure, commerce, religion,
and legal history makes him a sociologist avant
la lettre (before the name was used). In our
era, Emile Durkheim and Raymond Aron have
given him credit for this sociological view of
government, replacing the more traditional
study of political right.

This view was based on extensive travels
in several European countries. Montesquieu
lived in England for two years (1729-1730),
where he attended sessions of Parliament and
was a member of the Royal Society. To
Montesquieu, English society proved to be an
additional model of government, besides the
three archetypes of monarchy, despotism, and
republic: a type of government that has politi-
cal liberty as an end. In his perception, liberty
is a result of the separation of powers, and his
greatest concern was to have the three powers
checked by counterpowers, with help from the
spirit of the law.

The separation of powers was an idea de-
veloped by Thomas Hobbes, John Locke, and
James Harrington, with whose work
Montesquieu was well acquainted. His personal
contributions were to add the role of the judi-
ciary alongside the legislative and the execu-
tive powers and to secure liberty from that legal
triangle by a balance among their powers, a
system of checks and balances. Montesquieu’s
model of the separation of powers should not
be seen as a dogma; its social sub-structure and
the exceptions it requires are far more impor-
tant than the structure itself.

In his sociological approach, the spirit of
the laws has to do with “the various relations
which the laws can have with various things,”
such as climate, religion, economy, size of the
country, manners, and customs. This concept
of law, it must be noted, cannot be taken solely
as the statutory law established by the king
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(loi), but has a much wider sense (droit): “The
law in general is human reason, so far as it
governs all peoples of the earth, and the pub-
lic and civil laws of each nation can be only
particular instances in which this human rea-
son applies.” The spirit of the laws, as a legal
concept, is a universal and unifying principle.
It is linked to law in its appearance as positive
law, but also to natural elements mingled with
political and even divine components, in
Montesquieu’s observation of society in ac-
tion. Guided by the spirit of the law, the judge
may be seen as the mouthpiece of human rea-
son. This is far from the traditional view of
the metaphor, depicting the judge as I'organe,
en quelque facon machinal, de la loi (the ma-
chine-like loudspeaker of the law), according
to Francois Gény, as the juge-automate or, as
it is phrased in English and American juris-
prudence, the “mechanical view of the proper
role of the judges.”

Montesquieu was familiar with the mouth-
of-law metaphor in English law, “which makes
the King to be a speaking law, and the Law a
dumbe king,” as written by James I, in The
trew law of Free Monarchies in 1598.
Montesquieu implicitly approved the opinion
of Lord Chief Justice Edward Coke in his con-
flict with King James and Archbishop
Bancroft, in Calvin’s case (1608) over the ju-
risdiction of common law courts and ecclesial
courts, where he replaced the judge into the
position of the “speaking law,” thereby dis-
placing the king.

In France the metaphor was also used in
the seventeenth century in the struggle between
the nobility and the king. Montesquieu places
their relation into the chain of lawmakers
under the dominion of time. The judge in
parlement, as a slave of the law, is free in the
name of the law. He wrote: “It is the parlement
that knows all the laws made by all the kings,
their outcomes, and their spirit. It would know
if a new law improves or corrupts the vast
whole of the others, and it says: this is how
things are, this is where you must begin, this
is how you will harm the whole if you don’t.”

This is the nonmechanical sense in which
the metaphor was known on both sides of the
Channel, dating back to Roman times in
Cicero’s statement, magistratum legem esse
loquentem (the judge is the law actively speak-
ing) from De legibus (On the Laws), the judge
is the speaking law. It became a dead meta-
phor only after the French Revolution,with



the development of legal positivism in Europe,
and its kantian dichotomies.
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Morality and Law

According to John Austin’s version of legal
positivism, laws have much in common with
the orders of a gangster given at gunpoint. Just
as we are obliged to comply with such orders,

in a perfectly ordinary sense of the term
“oblige,” Austin claims that our obligation to
comply with the law is of the same coercive
kind. Critics of positivism—natural lawyers
and others—disagree. They claim that legal
obligations have their source in morality, and
that, as a consequence, moral argument not
only provides law with its normative force,
but also plays a constitutive role in fixing the
law’s content. This disagreement between posi-
tivists and their critics may seem profound,
but on closer inspection the disagreement
seems to all but disappear.

Austin’s version of positivism was very sim-
ple. He thought of law as a system of orders
issued by a sovereign, backed by threats of
punishment, where he thought of a sovereign,
in turn, as someone whose orders are habitu-
ally obeyed but who does not habitually obey
orders that are issued by anyone else. Given
this conception of law it follows that the sub-
stantive morality of a legal system is fixed by
whether the sovereign’s orders are
substantively moral in their content. Since
there is no necessity that the sovereign even
decides which orders to issue on moral
grounds, it follows that this is an entirely con-
tingent matter. Moral argument plays no con-
stitutive role in determining the content of law
because the law’s content is fixed instead by a
nonmoral fact, a fact about the content of the
orders issued by the sovereign.

In the 1960s H.L.A.Hart, himself also a
positivist, pointed out that Austin’s version of
legal positivism is vulnerable to a serious line
of criticism, however. The criticism is signifi-
cant not just because it leads to a revision of
positivism, but also because it leads to a modi-
fication of the claim that law and morality are
strictly separate. It is a datum, one which any
adequate conception of law must explain, that
laws are capable of persisting over time and,
in particular, between the time that one sover-
eign stops ruling and another begins to rule. A
habit of obedience to a sovereign goes out of
existence with the exit of that very sovereign.
A new habit takes time to develop. Austin’s
idea that law is a pattern of habitual obedi-
ence to a sovereign thus suggests, falsely, that
there must be radical discontinuities in the law
between the rule of successive sovereigns. It
therefore fails to account for the continuity of
law across the reign of successive sovereigns.

In order to account for such continuity Hart
argued that we need to introduce a completely
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new element. We need to think of law not as a
pattern of habitual obedience to a sovereign
but rather as a set of social rules which specify,
inter alia, the ways in which the power to make
rules is to be transferred from one party to
another. Social rules are like habits in being
regularities in behavior, but they differ from
mere habits in that, for a social rule to exist,
enough people in the society whose behavior
conforms to the pattern must suppose that
there is good reason for everyone to behave in
the way in question. Deviation from such a
regularity is thus taken to deserve criticism,
unlike departure from a mere habit. In this
sense, law is essentially a normative enterprise.

Indeed, Hart thought that we could be
more precise about the systems of social rules
that comprise law, for he thought that all such
systems comprise a union of what he called
“primary” and “secondary” rules. Primary
rules are rules of permission and obligation,
rules which tell people how they are permit-
ted or required to behave in various situations.
Secondary rules are rules about rules. They
include rules of adjudication and change that
specify when, how, and by whom rules are to
be administered and how and by whom rules
may be changed. Most important, the second-
ary rules also include a rule of recognition, a
master rule specifying the properties possessed
by all of the other rules if they are to count as
valid rules of the system. According to Hart,
the master rule of recognition is constituted
by a regularity in the behavior of a special
subgroup of the society: the officials of the
system such as lawmakers, judges, legal advo-
cates, police, and the like. Since their behavior
undergirds the existence of the regularities as
rules, Hart claims that it is the officials, at the
very least, who must suppose that there is good
reason for people to behave in accordance with
these regularities. It is thus the officials who
must suppose that deviation merits criticism.

The idea that law is a system of social rules
of the kind described allows us to account for
the continuity of law across the reign of suc-
cessive sovereigns. Continuity is possible be-
cause there may be regularities in the way
people behave, which ground a form of criti-
cism, even when the power to make new so-
cial rules is transferred from one party to
another. These regularities, and the criticism
they ground, will themselves constitute the
rules which specify the ways in which such
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power is legitimately transferred. In other
words, they will constitute rules granting rights
of succession.

Moreover, once we see law as a system of
social rules rather than a set of habits of obe-
dience, we see that Austin’s version of posi-
tivism was mistaken in a more fundamental
way as well, for the existence of law does not
require the existence of a lawmaker in the form
of a sovereign: that is, someone who issues,
but does not in turn obey, orders. Rather, those
who make laws, thereby causing there to be
regularities in behavior, may themselves be
required to obey the very laws they make.
Given that in representative democracies there
do not seem to be people who are above the
law in the way in which Austin supposes a
sovereign to be, this is a distinct advantage of
Hart’s version of positivism over Austin’s, for
representative democracies most certainly have
legal systems.

Hart thus argues for a significant revision
in our understanding of legal positivism.
Moreover the revision forces us to rethink the
relationship between law and morality in im-
portant, and potentially radical, ways. As we
have seen, Hart’s theory tells us that the exist-
ence of the social rules that comprise the law
requires that enough people in the society, and
the officials of the system in particular, com-
ply with the law voluntarily. For this to be so
the law must be such that it is at least possible
for people to act voluntarily in accordance
with it. It therefore follows that laws, in order
to be laws at all, must have certain very gen-
eral features, at least by and large: they must
be well publicized, prospective, clear, noncon-
tradictory, relatively stable, and so on. How-
ever, as Lon Fuller points out, these features
are remarkable precisely because they are
themselves morally desirable. It would be un-
just if people could be prosecuted for noncom-
pliance with rules with which they were unable
to comply because the rules were badly publi-
cized, retroactive, unclear, contradictory, or
changed so quickly that keeping track of them
was impossible. Even according to positivism,
then, the law has, and has of necessity, an “in-
ner morality.” The separation of law and
morality is thus not as strict as Austin sug-
gested.

Though Hart agreed with this conclusion,
he thought that his version of positivism still
had much in common with Austin’s. This is



because the mere existence of a set of social
rules, even rules with which people can vol-
untarily comply if they so wish, does not guar-
antee all by itself the substantive morality of
people’s behavior in accordance with those
rules. Such behavior, and so such rules, may
still be unjust, or harmful, or in some other
way immoral. Moreover, Hart argued that it
remains the case, even in his version of legal
positivism, that moral argument has no con-
stitutive role to play in determining the con-
tent of law. As with Austin’s theory the content
of law is still fixed by nonmoral facts: facts
about regularities in the behavior of a social
group and the attitudes toward these regulari-
ties had by certain people within that group.
Hart therefore thought that, in a relatively
straightforward sense, law and morality are
still separate in much the way Austin had said.

Whether Hart was right about this is, how-
ever, far from clear. The problem lies in the
fact that, for Hart, the officials of the system
must have certain attitudes toward the law:
they must think that there is good reason both
for themselves and for others to comply with
the rules; they must believe that those who
deviate rightly deserve criticism. What sort of
criticism is deviation from the law supposed
to legitimate? What is the ground of the
normativity of law supposed to be?

One answer, Hart’s own, is that this ques-
tion has no single answer. This is because the
sort of criticism involved will mirror the na-
ture of the reasons the officials have for com-
pliance with the rules, and, as far as Hart is
concerned, there is no significant restriction
on the sorts of reasons officials can have. Thus,
at one extreme—and perhaps this is the typi-
cal situation in most modern democracies—
the officials of the system may have moral
reasons for obeying the rules of the system.
They may think that acting in accordance with
the rules, and so enforcing them, is morally
required. At the other extreme—and perhaps
this has only ever been the case in societies in
which a governing elite who care for each
other, but not for the rest, pass laws restrict-
ing the access of the rest of the society to op-
portunities and re-sources—the officials of the
system may have purely self-interested reasons
for obeying the rules of the system. They may
think that the flourishing of those who they
deeply care about, those in the governing elite,
simply depends on everyone’s acting in accord-
ance with the rules. This may be their only

reason for obeying, and so for enforcing, the
rules of the system. They may give no thought
to the substantive morality of their acts, or
even think them immoral.

Many of Hart’s critics argue that this an-
swer is inadequate, however. As they see
things, the officials of the system must have
moral reasons for complying with the rules,
because if officials had merely self-interested
reasons for complying, then they would be
unable to appeal to these reasons by way of
criticism of those who deviate—the mere fact
that a deviant’s complying with the rules is in
accordance with a judge’s interests is hardly a
criticism of the deviant, after all. The reasons
officials have for obeying the rules, in order
to be reasons that ground criticism of those
who deviate, must therefore be reasons that
those who deviate from the rules can share.
The only reasons capable of playing this role
are moral reasons. If the law has normative
content, then that content must derive from
morality, or so these critics argue.

If Hart’s critics are right, then it follows
that the connection between law and moral-
ity is even tighter than Hart thought. Because
the existence of law is, inter alia, a matter that
is fixed by the contents of the moral beliefs of
the officials of the system, it follows that, even
according to Hart’s version of legal positiv-
ism, moral argument does indeed play a con-
stitutive role in determining the content of law.
Those who fix the content of law, the officials
of the system, have no choice but to engage in
moral argument. Moreover, since the officials
themselves should have true moral beliefs, it
follows that there is no longer such a clear
line to be drawn between what the law is and
what it morally ought to be.

Suppose that there are certain regularities
in the behavior of a social group, regularities
in behavior that are believed morally correct
by the officials in that group; suppose also that
we outside observers of that group believe their
behavior is morally incorrect. Suppose further
that we are in a position to construct an argu-
ment for this conclusion, an argument that
would show that certain other behaviors in
the community are morally required instead.
Given that the officials of the group decide
what the law is by deciding what morally
ought to be the case, it follows that we must
suppose not just that the officials of the sys-
tem have false beliefs, but also that they have
available to them an argument that they should
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find convincing for the alternative views that
we have. We must therefore suppose that the
officials of the system are mistaken in the
moral reasoning that led them to formulate
the law, and that this is something they could
come to appreciate. Moreover, if they did, then
we must suppose that they would have to
change their minds and conclude that the law
is really quite different from the way they cur-
rently believe it to be.

In this way of seeing things, the difference
between legal positivism and natural law is
thus very small indeed, perhaps vanishingly
small. However, whether or not Hart’s critics
are right to insist that we see things in this
way is a difficult matter to decide. Everything
turns on whether we should call the system
described earlier in which the officials act vol-
untarily in accordance with certain rules,
though for purely self-interested reasons that
nonofficials of the system cannot share, a “le-
gal system.” If so, then Austin and Hart are
right that laws need not even purport to have
a moral foundation. Questions like these are
extremely difficult to answer, precisely because
the term “legal system” becomes vague at just
the point that we need precision if we are to
give an unequivocal answer.

Even if we decide that they are right, how-
ever, we should immediately go on to insist
that the natural lawyers are right about some-
thing as well. In the vast majority of legal sys-
tems, perhaps all those that we encounter these
days, the rules are indeed thought to be mor-
ally justifiable by those who administer them.
In this vast majority of cases, then, legal rea-
soning is inextricably bound up with moral
reasoning in much the way that natural law-
yers insist.
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Nation and Nationalism

Nation, as a homeland comprising a commu-
nity (one or more ethnic groups) and a terri-
tory, and nationalism, as the ideology that
focuses on the nation as a major moral and
political agent, are not legal concepts. These
terms are not used by the law, and there is no
law on the nation nor on nationalism. The
normative discourse on the nation takes place
on the moral and political level, but nations’
claims in law are nonexistent, since “nation”
is not a legal institution. The term “national”
is used, especially in the context of inter- or
supranational legal systems, in order to de-
note a “relationship to the state.” In contrast
with other Western languages (German:
staatlich, French: étatique, Spanish: estatal,
Italian: statale), English has no ordinary lan-
guage adjective derived from the noun “state,”
and therefore “national” is used. The only le-
gal fields where any resemblance to the term
“nation” is to be found are, first, the law of
“nationality,” which regulates the condition
for recognizing an individual as having the
legal status of belonging to and falling within
the jurisdiction of a state, and second, “inter-
national law,” a term that originates in the
classical natural law authors on the law of
nations, but which is really a law between
states. Where international law recognizes col-
lective agents other than the state, for exam-
ple, the right to self-determination, it refers to
peoples and not to nations.

Several legal terms are connected to the
concepts of nation and nationalism: the state,
sovereignty, and the elements of statehood (ter-
ritory, population, and administration), the
parts of the state (regions, autonomous com-
munities, provinces, states of a federation,

cantons, and so on), and associations entered
into by the state (international and
supranational arrangements). Indirectly, sev-
eral legal issues are also related to the term
“nation” and to nationalist ideology: citizen-
ship and nationality, official languages, edu-
cational and cultural policy, human rights,
minority rights, popular and proportional rep-
resentation, territorial autonomy, and so forth.

Legal discourse often treats “nation” as a
synonym of “state,” the latter being the proper
legal term. This can be explained by reference
to the dominant fallacy that identifies nation
and state: the ideology of the nation-state or
the Etat-nation. If such identification were
correct, it would be inconceivable to speak of
multinational or plurinational States (for ex-
ample, the United Kingdom or Spain) or of
stateless nations (for example, Scotland or the
Basque Country) or even of nations established
in two or more states (the German nation be-
fore reunification).

Nationalism has not been a fashionable
topic in jurisprudence and practical philoso-
phy, but since the late 1980s there has been
growing interest most probably linked to the
explosion of many forms of dormant nation-
alism and to the many cases of instantiation
of the principle of self-determination follow-
ing the dismantling of the Soviet block. The
fact that prominent moral and political phi-
losophers such as Jirgen Habermas and
Alasdair Maclntyre have written about patri-
otism has also encouraged other philosophers
to follow suit. Topics such as com-
munitarianism, citizenship, patriotism, na-
tional identity, nation building, universalism,
civil society and civic culture, self-determina-
tion, minorities’ rights, and so on, are now on
the practical philosopher’s agenda.
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Discourses on the nation can be of various
types: historical, sociological, anthropological,
political, philosophical. Some of these can,
again, be descriptive or normative. Philosophi-
cal approaches to the nation as an institutional
reality typically consider both descriptive (is)
and normative (ought) issues.

The first set of questions is descriptive of
sociopolitical reality. Any theory on national-
ism will have to provide criteria (constitutive
rules) for the definition and/or identification
of the nation. The preliminary problem to
tackle will be whether it is meaningful to talk
of nations at all or whether nations are shams
or figments of a collective imagination. On one
hand, there is talk of nations at all levels and
the status of nationhood is often affirmed or
alternatively denied to entities that make
claims to nationhood, and these claims are
presumably dealt with on the assumption that
criteria on the definition of the nation are avail-
able. On the other hand, the fact that it is so
often impossible to find agreement on the
boundaries of a nation or even on the recog-
nition of a given entity as a nation seems to
indicate that nations are not as clear-cut as,
for instance, states.

Once the institutional existence of nations
is recognized, the ensuing questions will in-
quire about the different criteria for identify-
ing and distinguishing nations. A provisional
classification would sort out objective, sub-
jective, and reconstructive definitions of the
nation. Objective definitions would try to cap-
ture a nation’s essence by means of some “ob-
servable” or “evident” traits. These can be
physiological, genetic, or psychological fea-
tures, as well as language, dialect, history, ter-
ritory, environment, location, art, music,
dance, folklore, customs and traditions, laws,
social organization, material conditions of ex-
istence, and ways of life. Such approaches of-
ten lead to the exclusion of minorities that do
not share such features. Subjective or volitional
definitions focus on the will and self-identifi-
cation of the members of a nation, regardless
of objective features. These theories can lead
to drastic results, depending on how the will
of the members is measured and how minori-
ties are treated. Reconstructive approaches
combine both criteria: the will and self-defi-
nition of the members will elaborate on cer-
tain objective features but will allow for
difference and pluralism to become a charac-
teristic feature of the nation. These theories

conflate with liberalism, but at the cost of be-
coming rather thin. (See Liberal Nationalism
by Yael Tamir for the best attempt.)

Once the nation is identified and consti-
tuted, nationalist theories will provide conse-
quential rules that govern the normative
relations between the nation and the nation-
als on one hand, and the relationships between
different nations on the other.

Depending on how different nationalisms
reply to questions—such as How far should
the nation respect individual diversity? Should
priority be given to good nationals? What are
the duties of the national toward the nation?
What are the duties of the nation toward the
national?—one will be able to distinguish be-
tween radical or extreme nationalisms (where
absolute priority is given to the nation) and
liberal or minimal nationalisms (where prior-
ity is given to individual rights).

Depending on how normative theories ad-
dress issues like the respect for other nations,
(non)interference in other nations’ affairs, pro-
tectionism, assistance, “cultural cooperation,”
international dispute resolution, diplomatic
relations, and so on, one will be able to dis-
tinguish between imperialistic nationalisms
(where priority is given to the interests of the
nation) and solidary, cosmopolitan national-
isms (where the emphasis is on international
cooperation and supranational arrangements).

Liberal critics question the possibility or
desirability of distinguishing between nation-
alisms and suggest abandoning the concept
altogether. Another distinction between na-
tionalist theories derives from the relationship
of nation and state. Nations that lack a state
of their own claim their right to statehood
through the exercise of self-determination,
secession, and the constitution of a new state.
This right is often denied by established states,
which deploy a different form of nationalism
in defense of their interests in international or
supranational settings. The development of the
European Union seems to offer an interesting
alternative to both internal and external forms
of nationalism in its quest for a truly
supranational system.
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Natural Justice

Natural justice is a concept originating in Eng-
lish common law that embraces a number of
precepts governing procedural and substan-
tive elements of legal decision making. Natu-
ral justice (and its terminological
variants—due process, procedural fairness,
fundamental justice) is typically invoked by
judges as a standard of censure by which the
exercise of legal authority may be evaluated
against moral principles thought either neces-
sarily implied or selfevidently given by the in-
stitutional character of the legal power in issue
and the scope and impact of the decision be-
ing taken.

Historically, courts held the natural justice
standard to be applicable to the exercise of
public authority (state action) as well as pri-
vate right. They also did not distinguish be-
tween substantive and procedural usages of
the concept. More recently, however, natural
justice tends to be raised predominantly in
contexts involving administrative agencies and
other statutory decision makers, and only oc-
casionally to review the activity of consensual
and domestic tribunals. Natural justice has,
moreover, acquired primarily a procedural
connotation such that it is unusual to find the
expression deployed as a nonprocedural stand-
ard without a qualifying adjective: hence,
“substantive natural justice,” and its analo-
gous expressions “substantive due process”
and “substantive procedural fairness.”

As a substantive standard, natural justice
was initially invoked, invariably in combina-

tion with other formulae such as “equity,”
“common sense,” and “good conscience,” as
a justification for restraining the exercise of
both private power (for example, the princi-
ple that a mortgagor ought not to be deprived
of an equity of redemption without notice) and
public power (for example, the principle of no
expropriation without compensation). In these
substantive usages, the concept was little more
than a convenient cover for the judicial inven-
tion of principles of public policy or the judi-
cial imposition of subjective moral choices.

The contemporary reluctance of courts to
control the substance of legal decision mak-
ing by invoking natural justice may be attrib-
uted in part to their development of a richer
vocabulary of censure—residing both in im-
plied common law and in constitutional stand-
ards. These standards have also enabled courts
to specify the content of substantive natural
justice by importing terminology with proce-
dural overtones into their decisions invalidat-
ing decisions of public authorities. Today,
doctrines such as proportionality, least intru-
sive intervention, equal sharing of the burden
of public works, no absolute criminal liabil-
ity, and so on, are among the common mani-
festations of substantive natural justice.

Throughout its history natural justice has
most often been given a procedural content.
In this usage it may be understood as com-
prising a particular instantiation of two com-
plementary features of any decision-making
process: the quality of the participation that
should be afforded to persons affected by a
decision and the kinds of reasons that prop-
erly may be offered in support of the decision
that results.

As a procedural concept, natural justice
originated in the early seventeenth century as
a description of two maxims by which the
Court of King’s Bench sought by means of the
writ of certiorari to control the procedure by
which legal (typically statutory) authority was
exercised. Certiorari would issue from the
Court to quash decisions of “inferior tribu-
nals” for breach of the rules of natural jus-
tice. These were said to be two: audi alteram
partem (let the other side be heard) and nemo
index in causa sua debet esse (let no person be
a judge in his or her own case). Because the
writ of certiorari issued only when the deci-
sion maker was performing a function broadly
analogous to that of a court, these two rules
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soon became enshrined as elementary princi-
ples of adjudication.

The first rule, directed to the obligation of
a decision maker to provide an opportunity
to persons affected by a decision to make rep-
resentations, has been developed over the years
to comprehend a number of specific obliga-
tions. These include the right to adequate ad-
vance notice of the specific issues of fact and
law to be decided; the right to a remand or
adjournment; the right to counsel in the pres-
entation of proofs and arguments; the right
to call and examine witnesses and to cross-
examine witnesses; the right to produce docu-
ments and to refute other documents; the right
to a hearing in an open forum.

The second rule, directed to ensuring the
integrity of decision making, requires that the
decision maker be free from bias. Classically
this has meant that the decision maker have
no pecuniary interest, however small, in the
outcome; that the decision maker have no re-
lationship with any of the parties such as might
give rise to a reasonable apprehension of par-
tiality; that the decision maker approach the
issue to be decided with an open mind, not
foreclosed to argument by attitudes or previ-
ous off-the-record knowledge; and that the de-
cision maker actually hear the evidence being
presented personally.

In some recent judicial decisions a third rule
of natural justice has been suggested: the obli-
gation of decision makers to provide reasons
for decision. This third rule can be assimilated
into traditional doctrine, for it merely links
the first two rules by requiring decision mak-
ers to reveal, through the obligation to craft
reasons for decision that are consonant with
proofs and arguments presented, that they
have heard both parties and have decided a
matter free of partiality or off-the-record in-
formation and assumptions.

The rules of natural justice are said to de-
rive from an implied presumption of the com-
mon law that attaches even in the absence of
explicit statutory direction. For this reason,
and unlike a constitutional due process stand-
ard, their application may be excluded by the
legislature. In the United States of America and
in Canada, the generic concept of natural jus-
tice has also achieved recognition as a consti-
tutional standard: “due process of law” and
“principles of fundamental justice,” respec-
tively. Wherever it has occurred, the
constitutionalization of the procedural due
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process standards has tended to displace re-
course to the common law natural justice
standard in public law litigation.

Constitutionalization has also led to a
broadening in the scope of due process guar-
antees. First of all, as was historically the case
with natural justice, these newer formulae are
now being invoked as both procedural and
substantive standards. In addition, they have
been extended in application to all exercises
of public authority, and not just those associ-
ated with adjudicative decisons. Hence, del-
egated legislative and even legislative action
may be subject to constitutional control on
due process grounds. Again, the allocation of
public largesse by way of licenses, franchises,
or welfare entitlements, although not a strictly
adjudicative distributive process, is also sub-
ject to due process review.

In those parts of the common law world
that have not adopted constitutional due proc-
ess guarantees, the late twentieth century has
seen the development of a broader implied due
process standard, procedural fairness. Proce-
dural fairness doctrines permit courts to exer-
cise due process supervision of a panoply of
public nonadjudicative decision-making pro-
cedures, otherwise not subject to review by
the writ of certiorari, and therefore not sub-
ject to an implied standard of natural justice.
Today the expression natural justice is itself
often used in this broader sense, so that tech-
nical differences arising from the
Constitutionalization of standards of “due
process” or “fundamental justice” aside, natu-
ral justice as an implied common law stand-
ard or judicial censure may be said to have a
content and an application that is both sub-
stantive and procedural, as well as a scope that
comprises both adjudicative and
nonadjudicative decision-making procedures.
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Natural Law

The Greek philosopher Aristotle (384-322
B.C.) in his Politics and Nicomachean Ethics
provided the first systematic treatment of the
ethical provenance of law. What most people
think of as law (statutes, codes, administra-
tive directives, curial decisions) Aristotle lo-
cated within the matrix of morality. Both
morals and law, he held, require a prior ground
in reason—speculative, sometimes intuitive,
always practical—as itself a natural moral
good. The task is to discover the underlying
moral realities that define the social, ethical,
and legal orders within their larger place in
the cosmic order. Once discovered, moral and
legal principles have to be applied with sound
reasoning and prudent judgment; they have
to take cognizance of unique and differing fea-
tures of life’s local variations, the actual con-
ditions of social and political life in particular
times and places. Thomas Aquinas, the canoni-
cal neoaristotelian in the fourteenth century,
called these derivatives “secondary rules,” re-
sulting from the application of broad princi-
ples to particular regimes, situations, and
cases, so long as these “determinations” do
not contravene the founding principles that
give them credence and staying power in the
first place. Evolution in moral development
and defects in human thought and conduct
account for the uneven discovery of law’s
morality in different societies at different times.

Natural Law

Aristotle’s ethical position came to be known
as the philosophy of natural law, jusnatural-
ism. The structure and functions of society,
state, and law, he held, presuppose efficable
moral ideas and reasonableness in applying
them. Aristotle also noted that since some

situations are not ordinary or analogous, rules
of law may fail to do justice to the case at
hand. As discretionary probity, equity there-
fore overrides legal rules when deficient or un-
fitting. “The equitable is thought to be just
and in fact it is the just which goes beyond the
written law,” states Aristotle in Rbetoric, Jus-
tice dependent upon such discretion demands
that judges be virtuous. So in Aristotle a vast
literature on the virtues complements his treat-
ment of law as a branch of ethics.

The protagonist Antigone in Sophocles’
tragedy spoke of “...the unwritten laws of God
that know not change...but live forever,” un-
wittingly suggesting the standing thesis of a
law-morals union: “An immoral law is not a
law.” The antithesis position, which denies the
law-morals conceptual union, sets forth com-
pelling rejoinders to the Antigone thesis. Thus
very early was set out a natural law morality
in dispute with a primary school of vigorous
and trenchant opposition, positive law phi-
losophy, that began its refutations about the
same time as Aristotle’s teacher Plato formu-
lated the ethics of natural law. Its ancient cre-
dentials go back to Protagoras, Thrasymachus,
Carneades, and Gorgias, moral skeptics in the
dialogues of Plato.

A strong argument against natural law’s
claim that law is essentially a moral institu-
tion is this: given the contestability and “in-
completeness” of social concepts, it does not
make sense to refuse to call law that process
in which all the other criteria of legality are
generally present, for example, authoritative
rules, right to enforce, and public recognition.
Since social terms are by and large indetermi-
nate, we cannot reasonably require that any
one criterion always be represented. Even the
terms of the criteria are contestable. One may
reply, of course, that contestability works both
ways. If it weakens the claim that a legal sys-
tem must incorporate a moral foundation, it
also weakens the claim that it cannot.

Controversies

What motivates the classical natural law
school to insist on morality’s informing the
positive law? This motivation presages one of
the dominant trends in its history and con-
temporary debates: the ubiquitous human fact
of ulterior coercion. Because certain of our
morals may be welded to just laws and to what
we think justice denotes, the problem of coer-
cion and its aggrandizement over human life

NATURAL LAW S§75



has become a benchmark for natural law as it
addresses law’s legitimacy, authority, and re-
quirements of obedience. Without this prob-
lematic, natural law would likely limit its scope
to its original emphasis on conduct: the uni-
versal moral principles of social obligation and
their natural ground, their prudent assessment
when applied, and the virtues essential for as-
piring to a rational and happy life.

Justice and its connection with the constitu-
ents of law and legal systems reflect Aristo-
tle’s concern with the good society. Over the
years, this legal dimension gained impetus
through history’s narrative: political coercion
and its potential for human tragedy are the
rampant evil. Morality, but only if locked into
law, can stand as an adversary of despots who
make life miserable for mankind. Just law
overrides in theory and diminishes in actual-
ity the ulterior uses of power.

Scope

Natural law and its concomitant deliberations
stretch out, as history’s story moves forward,
toward a comprehensive and varied sweep of
claims tangential to its legal involvement. They
encompass precepts of equity, for example,
nulla poena sine lege (no punishment without
a law), no unjust enrichment, no wrong with-
out a remedy, no liability without fault, in-
junctions for fair distribution, relief from
distress; the duty civilly to disobey the law
under certain conditions; and canons of natu-
ral justice and fairness in trial proceedings
(from Torah [Deutero Nomy]|: “You shall not
judge unfairly; you shall show no partiality;
you shall not take bribes, for bribes...upset
the plea of the just”). As well, one naturally
wants legal solutions to legal problems. Giv-
ing legal postulates a moral circumference
makes this possible.

“Reason is [indeed] the life of the law,” is
Sir Edward Coke’s seventeenth-century de-
scription of the English common law, “...nay,
the common law itself is nothing else but rea-
son.” By “reason” he meant what the consti-
tutional historian Sir Frederick Pollock called
“judicial wisdom” gained through long expe-
rience with the complexities of curial proceed-
ing. He meant, in other words, what practical
reason meant to Aristotle. Coke was drawing
directly upon jusnaturalism as its classical ver-
sion entered English history through canon
law—and that, through the Roman tradition
based on its stoic adoption.
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Inalienable Rights

Well known is that the Enlightenment strongly
influenced the founders of the American legal
system. Natural law was in the air since its
renaissance in the seventeenth century with
Francisco de Vitoria and the Salamanca
school, Hugo Grotius and Samuel Pufendorf,
Thomas Hooker, John Locke, William
Blackstone, and Edmund Burke. All saw lib-
erty as congruent with natural law in that re-
ligious and moral life requires liberty for its
meaning, justification, efficacy, and perfection.
The American preoccupation with “inalien-
able rights” is thought by some to be the most
comprehensive, best known, and authentic in-
tegration of natural law with legal institutions
ever conceived. The colonists tended to believe
that natural rights were derived from natural
law. Probably the most potent concept derived
from natural law theory for the American colo-
nists was the doctrine of natural rights. We
later examine the logical connection, if there
is one, and note a forceful position
countervailing the presumed entailment.

Semantic Problems

The Enlightenment also brought the dormancy
of winter to natural law. The term was ban-
died about, but its interpretation radically
changed, from situated precepts guided by
human nature, historical experience, and pru-
dence, to abstractions that neglected both their
institutional history and their carefully crafted
justifications. While enthusiasm for natural
science initiated respect for discovered natu-
ral orders, it also pointed to skepticism regard-
ing the objectivity of values. Its nonteleological
structure put a rift between “facts” and “val-
ues.” Language appropriate to the classical
tradition gradually changed its meaning also.
“Rational” came to associate with what is logi-
cal, deductive, a priori, whereas for the Greeks,
“rational” defined our natural species; and
because reason was elevated to a supreme
moral value as a natural good, so, accordingly,
our nature was akin to moral personhood, our
nature was inherently normative. But in post-
Enlightenment culture—heavily influenced by
the success of the mechanistic and natural sci-
ences—“nature” came to signify “arational”
or “native,” raw, brute, animalistic, and ap-
petitive, or conforming to physical, mechani-
cal, chemical, and biological laws. The
valuative connotation fully disappeared. In
common speech, and in the sciences, it has not



returned. The burden is on philosophy to show
where moral norms “come from.”

Academic Renewal and Real Events
Caused in part by its intellectual recrudescence
in the twentieth-century legal philosophies of
the American jurist Roscoe Pound (1907-
1985) and of the neo-thomist Jacques Maritain
(1882-1973), but also by the academic
reemergence of moral philosophy and
metaethics generally, natural law regained
eminence in the second half of this century.
Dramatic events consolidated the rebirth. The
trials at Nuremberg, Germany, after World War
II, which indicted Nazi atrocities, were argued
on grounds that natural law as a universally
known morality precludes and supersedes mili-
tary law’s unquestioned, categorical obedience.
Fifty years later, trials of Soviet soldiers who
killed those trying to escape to the west over
the Berlin Wall were also conducted by refer-
ence to the principles of natural law. Martin
Luther King, Jr.’s evocative and irresistible
appeal, in his “Letter from a Birmingham Jail,”
to moral and legal equity for persons of color,
and the Supreme Court hearing in the United
States in 1991 as to whether to seat the natu-
ral law jurist Clarence Thomas—each of these
very different events has drawn upon natural
law philosophy for its support.

Definition
Natural law’s core set of criteria with respect
to its juristic dimensions includes reference to
(1) human nature as rational and so, (2) prac-
tical reasonableness as its method of justifica-
tion when principles need to be applied to
actual circumstances, and (3) a small set of
substantive values (“natural goods”) to be
aimed at, not as means but as ends indispen-
sable to formulating efficable precepts for right
conduct, for example, the value of human life,
of knowledge, of charity, truthfulness, family
life, friendship, and the broad prohibition
against needless harm of persons. Foremost is
the necessary truth: do good and avoid evil,
under which the others may be subsumed. (4)
This aspirational posture of the natural law is
cast in terms of moving from our human po-
tential to a higher state of actuality—a kind
of mandate for improvement—giving the phi-
losophy a teleological form.

“Virtue ethics,” a dimension of most natu-
ral law schools, also takes impetus from the
injunction to develop habits in pursuit of these

basic goods, behind which is an assumption
of order. Nature is an order; therefore, human
nature is an order. The moral project is to dis-
cover this human order. Natural laws are its
modal fruit. They are not ideals waiting to be
fulfilled in the course of time. (Only their in-
stantiation, when not yet accomplished, stands
in wait as an ideal.) Like that of the physical
realm, their reality is understood “as being al-
ready everywhere established, inviolable, and
finished,” in a commonplace phrase. If we can-
not always find them, Aquinas and others ar-
gued, it is because they are buried beneath the
distortions and defects of error, falsehoods,
wrong choices, and social pathologies that
afflict mankind. As well, their discovery is a
developing human process.

To these definitional criteria, we have to
add (5) universality and universalizability, (6)
the legal-moral sine qua non of intentionality
and the personal freedom of the agent before
moral or legal fault can be attributed, and (7)
prominent especially in current writings, an
echo of Immanuel Kant: “inherent dignity of
the person.” These last three essentials are not
unique to, or original with, natural law; they
are components of any moral theory.

Current Debates

The Antigone Problem

“An unjust law is not a law” would have little
more than academic interest and few defend-
ers if it were not for the perennial human prob-
lematic: politically entrenched abuses of power
coupled with the obligation to obey the law.
The insecurities of living under cruel regimes
are exactly what some natural legalists intend
to avert by their belief that a basic morality
necessarily retains control over improper de-
crees or laws. This control seems most assured
when a foundational morality resides within
the law, as with the American Declaration of
Independence and Constitution, provided its
language correctly denotes real goods and
duties both necessary and humane. If, how-
ever, the relevant morality is only an ideal haz-
ily aloft in the culture, to be invoked by
legislators or jurists at their will’s discretion,
it may not be forthcoming when needed. Op-
ponents contend that the naturalist’s fear of
political power is too desperate.

The contemporary Neil MacCormick be-
lieves valid law is conceptually distinct from
law’s aspirations of justice and the public
good. Valid law might very well be immoral;
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still, it is valid, and it is law. That laws are,
according to Robert George, “intelligible only
by reference to the ends or values they ought
to realize...does not entail any acceptance of
substantive moral criteria as criteria of legal
validity....” Of course, validity, too, is a nor-
mative term. We see here the core of good sense
in Hans Kelsen’s (1881-1973) legal philoso-
phy, however formal and empty of substance,
in positing normativity from the start. Neil
MacCormick’s distinction contradicts the
naturalist notion that a statute violating a fun-
damental law is void.

Less than Perfect Law

In addressing the Antigone problem, Aquinas
spoke of corrupt, or defective, law, and a con-
temporary thomist, Michael Moore, suggests
this same concession: a law that is “not too
unjust” may morally be obeyed. This sensible
qualification allows escape from the strict
Antigone logic by reasonably acknowledging
that some systems are legal even though they
contain “not too unjust” violations of basic
moral requirements. (We can readily think of
circumstances where not too evil a law is of-
ten better than no law at all.) In crafting law,
human beings are not God, and so the prod-
uct is imperfect. There are degrees of justice
and injustice. MacCormick’s concession—that
to speak of defects in the law does at least
weaken the obligation to obey the law—goes
a way toward quieting the linguistic dispute
about law and morals by placing emphasis on
its real functional implication: under what
conditions may I disobey the law? The ques-
tion is crucial for natural law since tradition
frames the problematic for civil disobedience,
viewing it as an obligation of the person of
conscience. Expressions such as “perversions”
or “defects” of the law diminish the absolut-
ism of the Antigone thesis and open the way
for reasonable dialogue at a crucial juncture.
Still, an epistemological problem looms. If law
is too fully identified with morality, then any
law, regardless of its content, may be mind-
lessly construed as moral, and so the natural
law’s vigilance over arbitrary and ulterior co-
ercion of persons is contravened; it makes no
sense to raise the issue. MacCormick puts it
correctly: “...the mere existence of a law...is
no guarantee whatever of its mo-
ral...merits...” Moreover, a blanket identifi-
cation can equally absorb all morality into the
orbit of law. This is despotism. However, if
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the lawmorals identification is construed the
other way around and all law is absorbed into
the orbit of morality, this makes law volun-
tary and private, not publicly authoritative.
Clearly this destroys the meaning of law as
enforceable and, again, contravenes the legal-
watch-dog function of natural law. This is why
the Antigone thesis formulates the more ac-
ceptable negative, “an unjust law....”

Is and Ought

That facts imply certain values rests on natu-
ral law’s ground in human nature. But the
premise that our nature, as such and without
auxiliary premises, logically entails certain
moral prerogatives cannot stand. Even if logi-
cal necessity does hold between our nature and
certain moral prerogatives, we still have to
discriminate between those self-centered and
antisocial inclinations of our nature and those
disposing to empathy, generosity, reasonable-
ness, and the virtues on which morality builds
community and law stabilizes it. Hence it is
essential—since no valuative conclusion can
dispense with some prior valuative commit-
ment—to posit, or discover, some modal norm,
to “get the system going.” Some natural legal
theorists hold that human nature, even if not
rational, is itself, or implicates, a modal term,
much as, today, “person” holds valuative con-
notation. This may be circular when the hid-
den assumptions are brought forward, but it
is promising as a direction to go, since nearly
everyone would agree.

The entailment failure in the invalid, direct
is-implies-ought allegation results from the fact
that “nature” changed its meaning. If we could
take for granted our rationality in the classical
sense of practical reasoning, our preference for
right reason and the moral directives that fol-
low would scarcely require a formidable
defense. Still, we have to understand this change
in meaning to diagnose the problem.

A softer claim sounds reasonable: unless
morality is closely related, is relevant, to hu-
man inclinations, it is Utopian and danger-
ous—or inutile. This leaves open and arguable
just what this close relationship is. Almost any
moral school of thought, except ideological
ones, would agree that some kind of fact-value
alliance is essential, but it need not be strict
logical inference.

A charge made by naturalists is that posi-
tivists who rest legal legitimacy on practice, or
“usage” (a fact), also commit the is-to-ought



error. MacCormick cleverly answers this
charge by allowing that the “transformation
of practice and usage into normative law” may
draw upon “the mediation of some methodo-
logical or epistemological principles ...them-
selves independent of moral judgment.” Here,
MacCormick’s solution works both ways, for
the naturalist too can draw upon the same
types of mediating principle to transform dis-
quieting “facts” about immoral coercion into
a moral obligation to resist it.

Nevertheless, a consensus seems to be gath-
ering that the validity of the law-morals con-
nection is contextual. In some contexts, an
obligation (value) is intended sharply to con-
tradict and oppose an ongoing practice (fact),
as when the Prophets railed against the wrong-
ful ways into which the Hebrew tribes had
fallen. Here the is/fought gap is useful. In other
contexts, an ongoing practice (fact) reflects the
innocent mores of a group whose identity, and
perhaps survival, rests on these customs. Some
norms constitute the very meaning of what it
is to be a society. Some, at least, of these norms
can be moral ones. Here practices evolve so
gradually into the norm, that we refer to the
fact as “the norm” in that society. There is no
gap; the practice is the norm. (Predictions
sometimes have the same modal form: “I think
it will rain tomorrow” is often stated, “It ought
to rain tomorrow.” Nothing more is meant
but that an expectable regularity appears like
a norm.) Virginia Black has proposed that a
semi-inductive relationship (strong induction)
somewhat like that between a hypothesis and
its confirming evidence may make sense of
some is/ought fusions in ruling out unaccept-
able alternatives.

Natural Rights?

Contemporary natural law proponents like
John Finnis, Henry Veatch, and Lloyd Weinreb
hold that “there is...a genuine, strong connec-
tion between the philosophy of natural law
and rights [respecting] natural law’s enduring
tradition and, at the same time, [reflecting]
contemporary analysis of the concept of
rights.” The connection moves through free-
dom. “[TThe way in which rights constitute
freedom is the way of natural law.... [The]
connection with natural law is...an essential
part of what we mean when we refer to hu-
man freedom and responsibility.” And again,
«...the philosophy of rights belongs to natu-
ral law.” Certainly at least natural goods ne-

cessitate or presuppose a prima facie right to
act to achieve them.

Leo Strauss, however, in his Natural Right
and History, claims that a substantial differ-
ence is that natural law encompasses contrac-
tual and voluntary moral obligations (hence
the right to expect, for example, that a con-
tractual promise will be met), which include
the constraints of virtue where these modify
our appetites; whereas modern natural rights
imply an “imperfect obligation” to leave other
persons alone in their strategic interests (civil
liberties). No particular values constrain indi-
viduals acting on their rights.

If not a conceptual, at least a causal rela-
tion seems to prevail between natural law and
natural rights. For individuals to flourish as
the natural law enjoins, the individual must
enjoy the fundamental rights necessary to its
expression. Nevertheless, it is true that, as
Strauss emphasizes, unless the culture visibly
exercises the obligations people owe to one
another, or unless the people are “virtuous,”
natural rights cannot be effectively sustained.
The causal relations are reciprocal, and both
natural law and rights share a presupposition:
persons are entitled to dignity and respect. We
may suppose that the philosophic argument
will move toward untangling the principles
governing resolution of the difficult question:
how to ensure both that individual rights,
however justified, are not suppressed by the
state, but that, whereas moral fundamentals
are independent of legal systems, political sov-
ereignties are still to be respected.

Rights discourse has by and large moved
away from its problematic conceptual deriva-
tion toward understanding just which rights can
be legally instrumented without inconsistency
(do civil rights contradict “entitlement rights”?),
and understanding the reality factors within
which rights can be securely established. This is
made difficult in light of our endorsing rights
of national sovereignty; for it follows that, for
instance, if Stockholm wishes to justify its sov-
ereignty on positivist legal grounds, as it now
does, one can only assist its citizens in taking
their appeals to The Hague and persuade the
Swedish government to respect the judgments
of a higher, “universal” court.

Most sovereign states have no natural law,
or its equivalent, structured within their high-
est source of legal authority. Or they have
not knowingly invoked moral rules to stand
as grounds of legal checks and criticism.
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Accordingly, questions arise: Does a
transnational body have a right to supersede
national law? Can a transnational law justify
such a super-session?

The Future of Natural Law Studies
Current literature on the questions surveyed
seems to be moving toward concessions by both
naturalists and positivists, as if the seeds of
truth in each were best realized through finer
analyses of the points of the debate. Since theo-
retical ideas can often more fruitfully be per-
suasive when seen operative in actual situations,
concrete social issues have become a favorite
source for dramatizing moral philosophies.

Virtue studies have taken a central place in
today’s ethics curricula. Prominent are the
writings of Christina Hoff Sommers, Alasdair
Maclntyre, and Yves R.Simon. So, too, the
character of contemporary government is com-
ing under virtue scrutiny: the jusnaturalist
principle called the rule of law is especially
salient as officials wrongly harvest privileges
to which ordinary citizens are not entitled.
Legal education is another appropriate ma-
trix for considerations of vice and virtue as
they permeate legal cultures. In fact, legal eth-
ics are coming to the fore in law schools.

Today’s dozen or so basic book-length
writings on rights theory show a marked
pragmatic and international turn in which
concrete cases copiously illustrate their prin-
ciple and boundaries. Perhaps this focus on
rights reflects the fact that actual rights have
not yet circled the globe, and in fact neglect
and denial of rights are more visibly wide-
spread than ever before. Besides implementa-
tion of the legal means to eliminate violations
of the human person, the alleged derivation
of rights from natural law seems to pale in
importance. Recognizing higher values, recip-
rocal obligations, and individual rights does
not on the face of it depend upon their possi-
ble connections. This, however, may be su-
perficial, since grounding rights in reality,
however indirect, is always more persuasive
and lasting than opportunistic agreements.
One hopes that preoccupation with operable
rights and their justificatory literature turns
less toward conventions and conveniences
than toward the alleged demands of our natu-
ral drives, leaving treaties and tradeoffs to de-
scribe temporary means whereby remedies
can be more immediately installed, but not
fooling ourselves that contracts as such are
morally ultimate.
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Analyses of in situ legal cases, studied in-
dependently of theoretical grandeur, may mar-
ginally continue as problematic or novel legal
phenomena continue to emerge and fascinate.
Roger Shiner believes that the positivist-
antipositivist debate is an eternal polarity
doomed to continue in dialectical interaction.
However, even if it does so, this does not im-
ply that some basic notions may not finally
take root and persist, and some resolutions of
their antinomies may not occur. Daniel Skubik
believes there is scarcely a debate anymore
when the naturalistpositivist positions are
qualified properly.

Whether a return to nature (phusis), to hu-
man nature as a normative idea, to universal
social regularities as currently confirmed by
anthropologists, or to metaphysics as a more
satisfying grounding of law’s meaning and pur-
pose for the human condition—whichever of
these approaches will be philosophically en-
shrined—it seems at least that the idea of an
ontology ona deeper level of understanding does
not go away. Juha-Pekka Rentto puts it mildly:
“There is a nature in each human being that
drives us towards something. If we accept this
view, then we are natural law theorists. We be-
lieve that ontology has a normative relevance.”
Not only naturalists would agree.
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Natural Rights

Natural rights involve the notion that certain
definable fundamental goods or opportunities
are morally owed to individuals or groups.
Sometimes these rights are attributed to ani-
mals and other living beings.

The concept of natural rights is more re-
cent than natural law. Historically, the notion
of a discrete right attaching to an individual
or community, such as flowered with the En-
lightenment, seems to have emerged sometime
after the thirteenth century, before which the
dominant concept of right inherited from
Roman law was wedded to acts and states of
affairs. Natural right in general is discussed in
the concept of natural law.

Much of the relevant literature views natu-
ral rights as extant logical or decalogical enti-
ties. There is a strong, but minority, view that
natural rights do not exist. The subject is com-
plicated by lack of consensus regarding the
term “natural.” In this context “natural” can
be viewed as either a priori, natural in the sense
of inherent in nature and preexisting human
society; or, given that human thought and so-
ciety are part of nature, evolutionary or emer-
gent only through reason and social
organization. Both views would concede the
real existence of natural rights, while a mi-
nority view would deny that natural rights,
lacking either concreteness or clear definabil-
ity, can meaningfully be said to exist at all.

The concept of a priori natural rights has
been said to have its roots in the Reforma-
tion, when the appeal to reason against au-

thority led to a new conception of the legal
order as a device to secure a maximum of in-
dividual selfassertion. The conception flow-
ered with Hugo Grotius, who wrote in 1625
in De jure belli ac pacis that a right is “that
quality in a person which makes it just or right
for him either to possess certain things or to
do certain actions.” This challenged the me-
dieval notions that law existed to maintain the
existing social order (drawn from Greek and
Roman law) and to avoid blood feud by com-
pensating (amercing) for wrongs (drawn from
Germanic sources). Grotius proposed that law
exists to express inherent moral qualities in
every man, discoverable by reason, which is
the measure of all obligation.

The theory of natural rights advanced in
the eighteenth century with the rationale that
humans possessed certain fundamental rights
in a presocial state of nature, and that such
rights were retained when civil society came
into existence in something akin to a contrac-
tual arrangement between sovereign and sub-
ject. The British philosopher John Locke, for
example, argued that the power of government
was conceded only in trust, and could be taken
back by the people in the event of sovereign
infringement. Locke’s writing influenced the
American Revolution, which opened with the
1776 Declaration of Independence in which
Thomas Jefferson gave preeminence to the
notion of “inalienable Rights.” The Virginia
Declaration of Rights explained that “all men
are by nature equally free and independent and
have certain inherent natural rights of which
when they enter a society, they cannot by any
compact deprive or divest their posterity.”

Since its flowering in the Enlightenment,
natural rights theory has drawn from religious
sources, such as the Christian natural law tra-
dition identified with Thomas Aquinas, ideal-
istic philosophy such as that of Immanuel
Kant, and sociological theory, in which they
may be identified with fundamental human
drives or social norms. However, Jeremy
Bentham, the founder of utilitarianism, criti-
cized the notion of “self-evident” political
rights as an “anarchical fallacy” and “pesti-
lential nonsense,” as “nothing that was ever
called Government ever was or ever could be
exercised but at the expense of one or other
of those rights.”

In the nineteenth century, a positivist and
historicism reaction against idealism and ra-
tionalism made inroads against the concepts
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of both natural law and natural rights. Natu-
ral law was said to lack any scientific or em-
pirical basis and to ignore the centrality of
historical processes in the development of law.
Bans Kelsen commented that a constitutional
right “is no more ‘natural’ than any other right
countenanced by the positive legal order.”
Yet the excesses of fascism and communism,
and the concerns of the individual regarding
government power generally, have kept inter-
est in natural rights alive. The Universal Dec-
laration of Human Rights, proclaimed in 1948
by the General Assembly of the United Na-
tions, advances “a common standard of
achievement for all peoples and all nations.”
American courts have treated rights enu-
merated in the federal and state constitutions
as legally binding and as prevailing over in-
imical legislation. The judicial implementation
of these as overruling duly enacted legislation
has fueled vigorous debate over the question
of “natural rights” in the United States. Po-
litical liberals and conservatives view funda-
mental rights as an integral and legitimate part
of the legal order, while pragmatists would
found them on an instrumental basis and
communitarians would weigh them against the
competing values of society, family, and com-
munity. Meanwhile, the British philosopher
John Finnis has recently argued that natural
rights are rooted in “basic practical principles
which indicate the basic forms of human flour-
ishing as goods to be pursued and realized.”
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Necessity

A reader can gain a sense of the diversity of
situations in which the defense is claimed in
criminal law by noticing those in which the
accused claims, “I had to do it.” In addition
to the usual situations considered by courts,
the defense also applies in cases of provoca-
tion, coercion, or self-defense.

A variety of interpretations of the concept
have been offered. One is the concept of “in-
evitable necessity,” mentioned in R. v. Dudley
and Stephens, 14 Q.B.D. 273 (1884). If one
understands the term to mean that the accused
literally had no alternative in the circum-
stances, the theoretical use of the concept will
be minimal. In Dudley and Stephens, two
members of a shipwrecked crew, after eight-
een days adrift, killed another member who
was near death, consuming him to save their
lives. If one insists on the inevitability of the
necessity, then the accuseds should have waited
and taken no action until their victim died.

Other interpretations of the concept of
necessity rely on a fundamental distinction
drawn between necessity as a justification and
necessity as an excuse. When framed as a jus-
tification, an accused is appealing to some
value or interest superior to the legal value
supporting the crime of which he is charged.
When framed as an excuse, an accused ac-
knowledges the wrongness of the action cho-
sen but claims circumstances or character may
excuse that action, or that the action is not
appropriate for punishment. Both terms, “ex-
cuse” and “justification,” are both general and
normative; significant problems remain of
considering the circumstances and the reasons
appealed to when the normative claims are
properly made.

Self-defense is a first situation in which
necessity as a justification has been claimed



asa defense. An accused could rely on self-
defense when the retaliatory steps taken to-
ward an attacker were not excessive and were
a response to a life-threatening situation.
Viewed in this way, self-defense would be char-
acterized as a justification; the action would
be justified because an accused was legally
entitled to protect an important interest, one’s
person. Legal systems could require that the
accused retreat when possible, but the defense
as framed in Canada, as stated in the Crimi-
nal Code of Canada, does not require that. By
contrast, an initial aggressor must clearly with-
draw before relying on the defense.

Other examples outline the limits of the
defense and connect it to other situations in
which the defense might be claimed. Robert
Nozick offers the example of an “innocent
threat,” an innocent person thrown down a
well. Nozick wonders whether someone at the
bottom of the well is entitled to use a ray gun
to destroy the falling person and claim the
action is justified. Another example, perhaps
not involving a threat, is the case of the ac-
cused who disengaged a young man who froze
on a rope ladder providing the only access to
a rescue ship, The Herald of Free Enterprise.
Those remaining in the water were denied ac-
cess and were in danger of death. When ef-
forts to persuade the young man to move
failed, he was thrown off. The accused claimed
necessity as a justification as a defense.

A situation where the victim was not a
threat is in Dudley and Stephens, where the
two accused killed another to save their lives.
In that case the courts denied the defense be-
cause the murdered victim was not a threat.
The accused were pardoned by the Crown af-
ter spending six months in prison. Dudley and
Stephens can be usefully compared to the fic-
titious case of “The Speluncean Explorers”
developed by Lon Fuller in his famous article
in the Harvard Law Review, there he consid-
ers the killing of one cave explorer to save the
lives of the others.

Two other cases worth grasping here are
U.S. v. Holmes, 26 Fed. Cas. 360 (1842), and
R.v. Perkaetal, 55 N.R. 1(1984). In Holmes
passengers were knocked off and thrown out
of an overcrowded lifeboat to prevent its sink-
ing. The accused first mate claimed necessity.
The court denied the defense, finding that the
crew should have been sacrificed before pas-
sengers. It also discussed whether lots should
have been drawn. In Perka, international drug

smugglers brought their ship ashore in Canada
because they were concerned it would sink.
They were charged with importing a narcotic
into Canada but relied on the defense of ne-
cessity. Justice Bertha Wilson, dissenting in
Perka, accepted that the defense could prop-
erly be understood as a justification, but in-
sisted that the act selected by the accused must
constitute the “discharge of a duty recognized
by law.” Since there was no conflict of duties
in Perka, she denied the appeals. Chief Justice
Dickson insisted for the court in Perka that
the defense be characterized as an excuse pre-
cisely because “[no] system of positive law can
recognize any principle which would entitle a
person to violate the law because in his view
the law conflicted with some higher value.”
In English courts this same concern was more
strongly expressed in Southwark London Bor-
ough Council v. Williams et al., All ER. 175
(1971), in which squatters desperately in need
of shelter trespassed to occupy empty houses
owned by a local authority. The court denied
the necessity defense. Lord Denning M.R.
stated, “If homelessness were once admitted
as a defense to trespass, no one’s house could
be safe. Necessity would open a door which
no man could shut.”

While it is understandable that the courts
would properly be reluctant to enter into the
determination of policy questions, it would
seem that there could be cases where princi-
pled distinctions could be made allowing the
defense. In Canada, Parliament has endorsed
action in necessity cases by the courts as a rea-
sonable approach to addressing the unusual
situations where an appeal to the defense is
made: “Every rule and principle of the com-
mon law that renders any circumstance a jus-
tification or excuse for an act or a defense to a
charge continues in force and applies in respect
of proceedings for an offense under this Act
or any other Act of Parliament except in so far
as they are altered by or are inconsistent with
this Act or any other Act of Parliament.”

When the defense of necessity is understood
as an excuse, it is conceded that the action was
wrongful but that in the circumstances the ac-
cused ought not to be punished because some-
one of his character would find the action
chosen unavoidable. Alternatively, it would be
claimed that the action chosen was not one
that should be punished. In addressing the
defense along the lines of excuse, jurists have
resorted to the concept of “normative invol-
untariness,” the focus being not so much on
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the action chosen in relation to alternatives,
but rather on the nature of the person choos-
ing. The lines of the defense would be under-
stood in terms of Aristotle’s classic example
of the involuntariness of an individual’s ac-
tion of throwing goods overboard in a storm
in order to save the ship and those on it. Chief
Justice Dickson, in Perka, quotes from George
Fletcher on “moral or normative involuntari-
ness” and then adds: “At the heart of this
defense is the perceived injustice of punishing
violations of the law in circumstances in which
the person had no other viable or reasonable
choice available...” He also sets out a number
of conditions that must be satisfied for the
defense to succeed. The normative involuntari-
ness mentioned above is “measured on the basis
of society’s expectation of appropriate and
normal resistance to pressure;... negligence or
involvement in criminal activity do not disen-
title the actor to the excuse of necessity; [and]
to be involuntary the act must be inevitable,
unavoidable and afford no reasonable oppor-
tunity for an alternative course of action that
does not involve a breach of law.”
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Negligence, Criminal
Negligence involves inadvertent creation of a
substantial, unreasonable, and unjustifiable risk
of harm to others. Its role in criminal law is
tied to clarification of the concept of mens rea.
In Anglo-American jurisprudence, criminal
responsibility—liability to punitive sanc-
tions—requires more than harmful conduct
(construed to include inaction as well as ac-
tion). The additional element is said to be a
bad or guilty mind—what lawyers call “mens
rea.” The guilty mind must not merely obtain;
it must obtain at the time the harmful con-
duct occurs (the concurrence requirement).
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Crimes that do not have either an explicit or
an implicit mens rea requirement (known as
strict- or absolute-liability crimes) are deemed
exceptional and thought to require special jus-
tification. (An example of strict liability is a
statute that makes it unlawful to have sexual
intercourse with a person below a specified
age—even if the accused reasonably believes
that the other has reached the age of consent
and even if the other does in fact consent to
the intercourse.)

Despite its centrality to the theory and prac-
tice of criminal law, the concept of mens rea is
unclear. Hyman Gross calls it a “mysterious
rubric.” Another complaint, according to Jean
Hampton, is that “philosophers and legal
theorists have found it interestingly difficult
to say what mens rea is.” Lawyers Wayne
LaFave and Austin Scott, surveying the crimi-
nal law, suggest that the term “mens rea” is
“too narrow to be strictly accurate,” since
there are and always have been crimes that
require fault but no particular mental state,
let alone a guilty one. The philosopher H.L.A.
Hart, who has given the matter as much
thought as anyone, writes that the term “mens
rea” is “misleading because it [falsely] suggests
moral guilt is a necessary condition of crimi-
nal responsibility.”

The vagueness and ambiguity of “mens
rea” are problematic. To make matters worse,
there is no single mental state specified even
by those crimes that require a guilty mind.
Some crimes (for instance, common law mur-
der) require malice aforethought, which has a
special meaning in the law; others (burglary)
require a specific intention to perform an act;
still others (assault) require general intent.
Some crimes (possession of illicit drugs) re-
quire only knowledge or belief, while others
(involuntary manslaughter) require reckless-
ness. Crimes such as negligent homicide re-
quire only negligence (albeit of a higher degree
than in the law of torts). The term “mens rea,”
as actually used in the law, means, according
to Anthony Kenny, something like “the state
of mind which must accompany an act which
is on the face of it criminal if the agent is to be
held responsible, and therefore liable for pun-
ishment, for the action.” Unfortunately, this
definition is circular. Mens rea is supposed to
be a necessary condition of criminal liability;
but the term “mens rea” is defined as what-
ever is necessary, beyond the actus reus, for
criminal responsibility.



One important philosophical task is to pro-
vide a theory or rational reconstruction of the
concept of mens rea so as to facilitate com-
munication among lawyers and between law-
yers and others (philosophers, laypeople, and
so on). This theory, like any theory, will ab-
stract from particulars to get at the underly-
ing reality or essence of mens rea. The guiding
question is What, if anything, do the instances
of mens rea have in common that distinguishes
mens rea, as an element of crime, from other
elements, such as the actus reus? The philoso-
pher’s objective in providing such a theory is
twofold: to illuminate (the positive part) and
guide (the normative part) legal practice.

A second and equally important philo-
sophical task is to examine and criticize sub-
stantive doctrines that employ the concept of
mens rea. The doctrine alluded to earlier—that
except in certain carefully specified areas mens
rea is required for criminal liability—has been
challenged by both legal theorists and philoso-
phers. The debate is particularly acute in the
case of negligence, with some commentators
maintaining that negligent behavior is an in-
sufficient basis for criminal liability and oth-
ers arguing that it is both sufficient and
appropriate. The debate is philosophically in-
teresting because one’s position on the nature
and necessity of mens rea in criminal law de-
pends largely (although not entirely) on one’s
view of the nature and purpose(s) of criminal
punishment.

The Model Penal Code (MFC) provides a
useful point of departure. Article 2 of the MFC
sets out general principles of criminal liabil-
ity. Section 2 of this article states the general
requirements of culpability. It is said that no
person is guilty of a criminal offense unless he
or she acted purposely, knowingly, recklessly,
or negligently, with purposeful action being
the most (and negligent action the least) cul-
pable. Roughly speaking, one acts purposely
when it is one’s conscious object, plan, or in-
tention to engage in conduct of a certain sort
(or to produce certain results); one acts know-
ingly when one is aware of what one is doing
(or of a high probability that what one is do-
ing will produce a certain result); one acts reck-
lessly when one consciously disregards a
substantial and unjustifiable risk of harm to
another; and one acts negligently when one is
not aware, but should be, of a substantial and
unjustifiable risk of harm to another.

To say that one should be aware of X is to
say that a reasonable person in the actor’s situ-
ation would be aware of X. The standard is
objective in the sense that it is imposed on,
rather than discovered in, the subject. Culpa-
ble negligence, according to the MFC and the
common law, requires not just any deviation
but a “gross” deviation from the standard of
care that a reasonable person would observe
in the situation, thus distinguishing it from
ordinary tort negligence. A deviation is gross,
ceteris paribus, when precautions against harm
are very simple to take (in economic terms,
comparatively costless) and the harm, should
it occur, is significant.

Hyman Gross illustrates (without necessar-
ily endorsing) the MFC culpability require-
ments with a case of the sleeping sailor who is
asphyxiated during a fumigation of his docked
ship. If the aim of the fumigators is to bring
about the sailor’s death, they act purposely. If
their aim is to destroy rodents rather than kill
the sailor, all the while knowing that the sailor
will die as a result, they act knowingly. If, not
knowing of the sailor’s presence on the ship
but knowing of the extreme risk to any sail-
or’s life should he or she be exposed to the
fumes, they proceed without inspecting the
ship or otherwise issuing a warning, they act
recklessly. If the fumigators broadcast several
warnings but do nothing further to ensure the
safety of sailors, they act negligently. In all four
cases, the act of fumigation is intentional.
Gross argues that this feature—intentional-
ity—is the touchstone of criminal culpability.
Just how culpable one is depends on one’s
cognitive and affective states as well as on the
care with which one acts.

The normative question arising from this
example is whether criminal liability is appro-
priate in the fourth case—the case in which
the fumigators are careless with respect to the
presence of sailors on the ship. Some theorists
and philosophers argue that it is inappropri-
ate, although for different reasons. Others
maintain that punishment for negligence is
sometimes appropriate. Nobody, of course,
argues that all negligent actions may be pun-
ished; the debate is about whether any are.

One argument against criminal liability for
negligence is that only acts which reflect a
moral fault on the part of the agent are prop-
erly punishable, but negligent actions do not
do this. The usual response is to reject the
minor premise that negligently performed
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actions do not reflect moral fault. They can
and (often) do. As Brenda Baker points out,
“One of the deep-seated convictions of
commonsense morality is that people are re-
sponsible for, and can properly be called to
account for, their careless and negligent behav-
iour.” The fault in such cases is said to consist
in “fail[ing] to attend to or appreciate the risks
or dangerousness of our conduct,...fail [ing]
to exercise restraint over our emotions when
we could have, [and] fail[ing] to bring our gen-
eral knowledge or our normative standards to
bear in the execution of day to day conduct.”
To use Gross’s example, fumigation per se may
be faultless, but fumigation without attention
to the risks thereof is not.

Another argument against criminal liabil-
ity for negligence is that it cannot possibly
deter, the assumption being that the sole or
primary purpose of criminalization is deter-
rence of what are deemed antisocial acts. One
response to this argument is to deny that de-
terrence is the sole or primary purpose of
criminal law; another, more localized, response
is that punishment of negligent actions can
deter. Common sense bears this out. If one
knows that one will be responsible for harm
resulting from carelessness or inattention in
doing X, one has a self-interested reason to
take precautions while doing X, thereby mini-
mizing the likelihood of harm. The prospect
of punishment motivates the actor to take care,
to be vigilant, to pay attention—in short, to
employ all of one’s faculties and skills. There
is no reason in principle why punishment for
negligence cannot deter.

A third argument against criminal liability
for negligence maintains that if liability for
negligent (even grossly negligent) actions is
appropriate, then so is strict liability—liabil-
ity in which the actor not only did not advert
to the risk of harm to others but could not
reasonably have been expected to so advert.
The argument takes the form of a logical slip-
pery slope: (1) There are no morally relevant
differences between liability for negligence and
strict liability. (2) Strict liability is unjustified
(except in certain special cases involving grave
harm to the public, such as the sale of adulter-
ated food). Therefore, (3) liability for negli-
gence is unjustified.

One could respond to this argument by
accepting the main premise concerning the
logical parity of strict and negligence liability
and insisting that since negligence liability is
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justified, so is strict liability. No commenta-
tor has adopted this strategy. Hart has taken
an alternative tack. The argument fails, he says,
because the main premise is false. There is a
morally relevant difference between liability
for negligence and strict liability. The differ-
ence is that the former, but not the latter, re-
quires a subjective mental state (not adverting
to the risk). This is morally relevant because,
according to Hart, criminal law—indeed, the
law generally—is a choosing system designed
to guide and respect individual choice. Hold-
ing individuals responsible for inadvertence
respects the choices they make and encourages
them to make better choices. On the other
hand, holding individuals responsible when
they not only did not advert to a risk of harm
but could not reasonably have been expected
to so advert (as in strict liability) fails to re-
spect them as rational, choosing beings. It
treats them as manipulable objects. (For a criti-
cism to the effect that Hart’s emphasis on
choice “too narrowly circumscribes the field
of personal responsibility,” see “Mens Rea,
Negligence and Criminal Law Reform” by
Brenda Baker.)

It should be pointed out that Hart’s aim
in rebutting this argument is not to defend
liability for negligence but to show that li-
ability for negligence is analytically (therefore
possibly normatively) distinct from strict li-
ability. Indeed, this is the strategy of several
critics of the thesis that criminal liability for
negligence is unjustified. The critics argue, in
effect, that there is no principled reason to
exclude negligence liability from the criminal
law. As for whether, all things considered,
gross negligence should be prohibited and
punished, that is a matter calling for judg-
ments of policy (including judgments con-
cerning efficiency in the allocation of
resources). It may be that the tort and regula-
tory systems and not the criminal justice sys-
tem are the appropriate venues for addressing
the problem of negligently inflicted harm.
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Negotiable Instruments

Lexicography reveals Latin roots for “negoti-
ate” and “negotiable” in negotium (business,
employment, occupation, affair; broadly em-
bracing most transactions or dealings, but
connoting, in mercantile contexts, trade, traf-
fic, doing business).

Types

Certain instruments evidencing or representing
proprietary rights (sometimes rights in things,
sometimes obligations) are called “negotiable”
as possessing (though in different combinations
and in varying degrees) special attributes mak-
ing them trade (with rights annexed) more eas-
ily than do other kinds of legal rights,
documented or not (the vast majority). Because
they are more readily sold, given as security,
and transferred to agents, negotiable instru-
ments encourage economic activity and them-
selves become marketable commodities.

Legal systems variously confer character-
istics of “negotiability” upon (1) some classes
of orders or promises to pay or deliver money
or other things (usually “fungible,” like com-
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modities) to specified persons or to “bearer”;
and (2) some documents of title to things,
sometimes corporeal (for instance, goods),
sometimes incorporeal (for instance, shares in
corporations).

Characteristics

The following attributes collectively define ne-
gotiability. Not all such instruments, however,
simply because they have some of these char-
acteristics, are called “negotiable.”

1. Negotiable instruments are more than
evidence of the underlying obligations or prop-
erty rights. In important ways, they represent
them, embody them, become property them-
selves. From their inception, like corporeal
moveable objects, they are in general suscep-
tible to transfer by mere delivery. This depends
upon any arrangements, express or implied,
written or unwritten, arising between the
transacting parties. Typical conditions are:

(a) When in bearer form (“in blank”), a
negotiable instrument can be issued, and there-
after transferred, by delivery to anyone (for
example, paper currency).

(b) When in order form (“in special”), the
instrument can, in principle, vest through de-
livery only as specified. Speaking generally, if
originally drawn “in special,” it can, when is-
sued, vest only in the person specified as origi-
nal holder. When later transferred, if the holder
specifies a transferee in his “endorsement,” the
instrument can vest only in the latter. (To pre-
vent misappropriation, these specific designa-
tions, as well as other means of controlling title,
for instance, “restrictive endorsements,” are
commonly permitted either in the original terms
of the instrument or in an endorsement.) The
“holder” (that is, the designated payee or en-
dorsee in possession or, alternatively, the bearer)
can then usually convert the instrument from
“order” to “bearer” form, or vice versa.

Contrast nonnegotiable obligations or in-
corporeal things (and also corporeal things not
simultaneously delivered). Their transfer usu-
ally involves more burdensome formalities (for
example, signed agreements of sale or assign-
ment; registrations; public notices; for obliga-
tions, almost certainly, notice to debtors of any
transfer).

Moreover, civil liability in respect of a ne-
gotiable instrument often extends to the eco-
nomic value of the underlying rights. Damages
for a wrong upon it (for instance, destruction
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or misappropriation) may not be limited to the
cost of substitute evidence even when available.

2. Within limits, acquirers of negotiable
instruments, by proper negotiation, can ob-
tain better title thereto than had their pred-
ecessors. An acquirer in legally defined
circumstances (having largely to do with good
faith and the giving of value) may be free from
defects in predecessors’ title, sometimes even
from their complete want of title.

3. Typically, special presumptions inure to
holders of negotiable instruments, merely from
possession: notably, presumption of lawful ti-
tle and of the right to enforce these instruments
against all prior parties. Prior parties are nor-
mally presumed to have received value for hav-
ing signed, or given over, an instrument.
Holders when suing normally need not prove
these facts; others must disprove them. (True,
most legal systems offer some evidentiary pre-
sumption of lawful title or possession, even to
possessors of ordinary charters. Negotiable in-
struments carry stronger presumptions, how-
ever. To enforce a contract one must normally
allege and prove one’s own performance. Hold-
ers of negotiable instruments generally make
a prima facie case simply by exhibiting them.)

Degree and Process
Most documents of title with some measure
of negotiability are, properly speaking, only
seminegotiable, having mainly characteristics
in the first group. Warehouse receipts, way-
bills, bills of lading, and so forth, variously
involve contracts to store, transport, and re-
mit goods; rights typically (if not always) are
transferable through the documents. However,
acquirers are not usually protected from de-
fects in predecessors’ title to the documents
or from third parties’ rights in the documented
property. Some scholars object altogether to
applying the term “negotiable” to documents
of title to things (though legislation sometimes
does so). Whatever terminology is preferred,
it must be understood that such instruments
commonly have some special attributes char-
acteristic of negotiability; while some docu-
ments of title (for example, corporate securities
under the Canada Business Corporations Act,
R.S.C. 1985, c. C-44, Part V) are, in substance,
negotiable instruments in the fullest sense.
Negotiability, in its purest form, is usually
found in certain written orders or promises to
pay money, serving variously as instruments
of credit and means of payment. The “promi-
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sor” on a promissory note contracts to pay
the stated sum at the stated time to the payee
or a subsequent holder. The “drawer” of a
bill of exchange contracts that the “drawee”
will pay the holder, on due presentment, with
recourse against the drawer in case of
“dishonor” (non-payment). If, before paying,
a drawee signs a bill, with or without adding
special conditions, the drawee becomes its
“acceptor,” contractually bound to pay it.
“Checks” are bills drawn on bankers, payable
on demand. Each “endorser” can in certain
ways expand or limit the endorser’s liability
by the terms of the endorsement. Generally,
the endorser guarantees to subsequent hold-
ers the genuineness of the document, the en-
dorser’s title to it, and payment in case of
dishonor. These contracts pass cumulatively
with the instrument and so (by exception from
normal rules of privity) can be enforced by
each party directly against all prior parties. In
contrast, transferors of bearer instruments
without endorsement assume much narrower
obligations to their immediate transferees.

The rule of Nemo dat quod non habet (no
one can give what one does not have) imports
that the acquirer of an obligation or of a thing
can have no better rights than one’s predeces-
sor’s. This general rule underlies the stability
of property rights and contractual dealings.
(1) Assignees of obligations normally have no
belter rights than assignors. (2) The law nor-
mally protects a property owner, by entitling
that owner to repossession and to damages
for unlawful interference (sometimes even if
innocent). (3) Each innocent buyer of a stolen
thing recovers, instead, damages (a) against
his predecessor in the chain (as having war-
ranted title or peaceable possession) and (b)
directly against the thief for civil wrong. In
principle, the loss falls ultimately upon the
thief; in fact, the suable buyer nearest the thief
bears the effects of the loss.

By contrast, third-party “holders for value”
of bills and notes are commonly protected
from disputes among prior parties about ab-
sence, or failure, of consideration (for exam-
ple, nonperformance of the obligations for
which the bill or note was given). (Even where
the payee-merchant could not recover on a
check given for defective goods, the merchant’s
endorsee usually can.)

When third-party holders can meet even
stricter conditions (objective and subjective)
designed to ensure their good faith, they are
“holders in due course,” and protected even
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from defenses raising defects in title, likefraud,
duress, even theft, though (in many jurisdic-
tions) not usually forgery. Normal protections
of debtors, and prior owners, are suppressed
in favor of acquirers, who obtain good title to
the paper and full right to enforce it. (Holders
in due course may keep, and fully enforce,
checks earlier fraudulently obtained, or pre-
viously stolen bearer notes.) A credit market
in financial paper is created, and workable cur-
rency, too, which would be impossible under
“nemo dat” principles.

Issues
Destroying property rights to protect them:
here lie challenging issues. Should an innocent
acquirer be entitled to enforce or retain pay-
ment of an illegal instrument, even one signed
at gunpoint, or one where the owner-holder’s
endorsement is forged? If so, why bother post-
ing checks rather than cash, or registering
bonds in owners’ names? (So-called common
law jurisdictions usually protect the owner
forgery victim; “civil law” jurisdictions, usu-
ally the acquirer.) Who should bear such losses:
the immediate crime victim, the innocent ac-
quirer, a paying institution that has disobeyed
(even innocently) the payment instruction
naming the genuine payee (in order to distrib-
ute economic losses optimally)?

Stephen A.Scott
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Nietzsche, Friedrich (1844-1900)

Nietzsche was a prophet of the future. He pre-
dicted that we moderns would no longer un-
derstand law as the fabric or pattern for
community, beyond our evaluation or control,
but would instead understand law as the tool
of a polity, an expression of human will. As
Nietzsche put it: God—that is, any immuta-
ble, universal order guiding or fashioning the
world from a “higher” realm—was dead.

Nietzsche’s divinations have held true of
many movements in jurisprudence. Positive
law theories take an approach to law that seeks
to separate it from cultural norms and define
it “scientifically” by way of its source in hu-
man institutions. Legal realism “demystifies”
law further by excavating its sources in the
sociological, psychological, and political
worlds of power relations and human will.
Critical legal studies attacks the universalism
and essentialism of “legal reasoning” and
strips away law’s pretensions to speak from
“beyond” social and cultural contexts. All
these movements seek to ground law in hu-
man will, not infinite truth.

This death of God, for Nietzsche, is itself
no tragedy. The timeless universals themselves
have been destructive. They taught us to de-
spise the world in which we live, since it never
measures up to the “other world” of meta-
physical ideals. Nietzsche claimed in “Four
Great Errors” in The Twilight of the Idols that
these universals also taught us to despise our-
selves and each other, as we used blame,
shame, and punishment to bring ourselves low
in a cycle expressing a ressentiment, rather
than a celebration, of earthly power.

The tragedy Nietzsche did fear is that, once
we recognized the emptiness of these absolutes,
and the institutions that had been based upon
them failed, we would fall victim to despair and
apathy. Nietzsche feared most the spiritual
NIETZSCHE,
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weakness of the “last man,” a modern who,
having lost faith in a timeless, universal phi-
losopher’s god, had no measure left by which
to give value to the transient human world he
had been taught to devalue. The last man,
Nietzsche predicted, would have no goals, no
visions, nothing to honor, nothing to worship,
nothing to fight for—no will to power.
Nietzsche’s portrait of the last man embodies
the anomie, alienation, and decadence that so
many writers have associated with modernity.

Much of Nietzsche’s work counsels con-
fronting the death of God head on, stripping
away the universalist pretentions of moral
philosophy, exposing the human genealogy of
so-called absolute concepts, and recognizing
law as human creativity and power. By ac-
knowledging that all laws are human crea-
tions, Nietzsche hopes he can clear the way
for an “over-man” to create new values and
institutions without hiding behind the emas-
culating “lie” of the absolute. Of “We Schol-
ars” in Beyond Good and Evil, Nietzsche
anticipates that these new, self-conscious,
works of art will destroy the weak nihilism of
anomie through a strong nihilism, a nihilism
that rejects the existence of any but human
valuation, human “will to power.”

In executing this strong nihilism, Nietzsche
sounds many themes replayed in contempo-
rary jurisprudential writings. He excoriates the
tendency to look to “universal principles” that
denigrate the particular and deny relevance to
the uncategorized. He exposes the philosophi-
cal mistaking of grammatical categories for
ontological absolutes (for example, the sub-
ject/object distinction leads us to conclude that
for every effect there must be a cause, and
therefore a First Cause). He emphasizes the
cultural and historical relativity of law, lan-
guage, and truth itself, in The Genealogy of
Morals.

Yet in many respects, Nietzsche’s prophetic
sight is more equivocal, more delphic, than
that of much postmodern jurisprudence. Many
passages in Nietzsche’s work suggest that he
questions the feasibility of his own attempt to
imagine a self-conscious creation of values.
How can one truly honor or respect or be
obligated by one’s own creations if at every
moment one is also re-evaluating and re-cre-
ating them? On the other hand, he asks of
“What Is Noble?” in Beyond Good and Evil,
can one advance doctrines designed to affirm
(once and for all) the fleeting and ephemeral
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beauty of human life without making timeless
universals of them?

This tormented self-questioning suggests
Nietzsche was not sanguine about western civi-
lization’s response to the death of God. In-
stead, Nietzsche’s challenge to come to terms
with modernity’s equation of law with power,
without alienation and without anomie, re-
mains for us.
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Linda Meyer

Nihilism

The term is derived from the Latin word #i-
bil, which means “nothing.” The Russian au-
thor I.V. Turgenev was the first to use the term
in his novel Fathers and Sons. Nihilism origi-
nated in the 1860s as a Russian social and
reformist movement which rejected all the
contemporary moral and social norms. It de-
fended individual freedom and rational ego-
ism and advocated the study of natural sciences
for utilitarian reasons. Nihilists came to sup-
port the use of violence in order to reach their
revolutionary political goals.



“Nihilism” is a word that has a clear mean-
ing in the Russian history of ideas. Otherwise
its meaning is mostly rhetorical. It can also be
said that the term belongs to the vocabulary
of the European continental philosophy. Anglo-
American analytic philosophy has not found
many uses for this term. The term is more di-
agnostic than analytical. In its everyday use
the term has a pejorative sense, for instance,
when accusing the opponent of living without
any recognizable values and norms. This nega-
tive use of the word “nihilism” started soon
after the term was used the first time. The term
is also used in some limited contexts, for in-
stance, in the connection with postmodern
theory, but again with no clear meaning. There
the term simply suggests that something is miss-
ing from the realm of values and norms. Al-
though the term is used frequently in popular
discussion, it seems to have no standard use in
legal, social, and moral philosophy.

Nihilism is closely related to skepticism. A
skeptic suspends his judgments concerning the
truth of propositions. He may claim that he
has no proof of the truth or the falsity of any
given proposition. A moral skeptic extends this
general argument to ethical propositions. A
nihilist would say that he knows that there is
no moral truth and that all moral views are
worthless. Traditionally, the Russian nihilists
did not extend their negative attitude to natu-
ral sciences.

If nihilism is extended to all propositions,
it can be refuted by means of the following
reductio ad absurdum: if you say that you
know nothing, you are contradicting yourself
since you say that you know that you know
nothing.

Nihilism is a more radical view than moral
relativism, which says that there may be moral
truth, but the truth-predicate applies to sev-
eral mutually contradictory propositions at the
same time. If relativism denies the existence
of moral truth, it claims that some moral
norms are valid in their own social context.
Social values are acceptable, which is exactly
the position denied by a nihilist.

The view that ethical and other normative
propositions are not cognitive at all but are
emotive is a version of moral nihilism, al-
though this concept is seldom applied to
emotivism. The Swedish philosopher Axel
Hagerstrom argued before World War I that
such a statement as “Murder is wrong” is
something like an exclamation “Murder, stay

away!” Later on the Vienna Circle’s logical
positivists and their followers adopted a simi-
lar view that no science or theory of ethics is
possible. Ethics is a purely subjective viewpoint
to some practical matters.

Anarchism contains a nihilist element be-
cause such anarchists as Max Stirner, Pierre-
Joseph Proudhon, and Michael Bakunin
demanded the abolition of laws and the state
as a necessary condition of the creation of a
free society. Legal nihilism claims that the rule
of law is the worst possible way to organize
social life. Law is based on coercion and vio-
lence. Anarchism is considered as a separate
theory and social movement.

In the history of philosophy Friedrich
Nietzsche is often mentioned as a nihilist. He
denies the values of the Christian morality. He
predicts a deep cultural crisis, which means
the “Death of God,” “decadence,” and “the
advent of nihilism,” that is, the lack of all
value. Nietzsche is not a nihilist himself be-
cause he promotes his own elitist set of values
and virtues, such as those of the Superman,
“who is the meaning of the earth,” in his book
Zarathustra. Nietzsche’s use of the term “ni-
hilism” is clearly diagnostic. He wants to re-
veal the symptoms of the dead—end of the
history of the western world.

The postmodern philosophy is often referred
to as a version of nihilism. It is difficult to know
what this means. Jacques Derrida writes, when
he discusses negative theology, as follows: “And
those who would like to consider
‘Deconstruction’ a symptom of modern or
postmodern nihilism could indeed, if they
wished, recognize in it the last testimony—not
to say the martyrdom—of faith in the present
fin de siécle.” Postmodernism contains some
nihilist elements because it seems to deny the
meaning of the concept of progress. History can-
not be seen as the great testing ground of values
that guide human life toward a better world.
Postmodernism is influenced by Martin
Heidegger’s philosophy in which he expresses
his concern about the nihilism of modern theory
and life. Postmodern theory is interested in texts
and their interpretation rather than what the
text refers to. The real world seems to disap-
pear. This may be called a nihilist result. How-
ever, the meaning of “nihilism” is so vague that
no definite conclusions can be drawn.

Some uses of the term “nihilism” have their
romantic overtones. Maurice Natanson, for
example, has defined nihilism as follows:
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“The sundering of reason from experience, of
philosophy from life, is nihilism, for what it
denies is the validity of inquiry itself, or con-
sciousness coming into self-responsible clar-
ity. The crisis of Western man consists in the
denial of reason and the affirmation of con-
ceptual fragmentation.” Nihilism in this con-
text is the perception and affirmation of
nothingness. It is understandable that no meth-
odological problem or school of thought can
be built on this basis. Nihilism as a pure de-
nial is the end, not a beginning.

References

Derrida. Jacques. “How to Avoid Speaking:
Denials.” In The Languages of the
Unknown: The Play of Negativity in
Literature and Literary Theory, ed. Sanford
Budick and Wolfgang Iser, 3-70. New
York: Columbia University Press, 1989.

Lowith, Karl. Martin Heidegger and
European Nibilism. New York: Colum-
bia University Press, 1995.

Rosen, Stanley. Nihilism: A Philosophical
Essay. New Haven: Yale University Press,
1969.

Thielicke, Helmuth. Nibilism: Its Origin
and Nature with a Christian Answer.
New York: Schocken, 1969.

Timo Airaksinen

Nineteenth-Century Philosophy of Law
G.W.E.Hegel and Jeremy Bentham dominate
the philosophy of law in the nineteenth cen-
tury. They respond, not only to Immanuel
Kant’s synthesis of Jean-Jacques Rousseau on
freedom and David Hume on habit, which
closed the preceding three centuries, but also
to new revolutions. French and American
revolutions late in the eighteenth century in-
spired Latin revolutions by the 1820s and the
less successful European social revolutions of
1848. Revolutionary communes and interna-
tionals were as short-lived as the reactionary
alliances and ententes against Napoleon’s lib-
erties, even among monarchs who coped with
them by liberalization. While in the third quar-
ter of the nineteenth century the U.S. Civil War
evinced Lincoln’s liberties and constitutional
populism, the Spanish-American and Boer
wars at the end did so only if claims of hemi-
spheric “burdens” by James Monroe in 1823
or Queen Victoria (r. 1837-1901) were taken
at face value.
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Industrial revolution, as well, climaxed
throughout the century, rousing the economic
theories and social concerns which preoccupied
law and jurisprudence. Hegel and Karl Marx,
Bentham and John Stuart Mill, all wrote the
press about reform proposals. Earlier legal con-
flicts over religious preference subsided before
rejection of any religion as oppressive. Art and
literature seized upon public ills with romantic
expressionism, and then social realism.

As their legal phenomena, the several revo-
lutions evoked constitutional bills of rights,
while the codifying of private law proceeded
despite resistance, and statutory reforms fos-
tered trade and suffrage. Penal procedure was
used to administer associations, first those of
political protesters, domestic or imperial, then
of corporations and their syndical competitors.

Hegel (1770-1831) altered the entire phi-
losophy of law by concluding his 1821 Lec-
tures on the Philosophy of Right, or, Natural
Law and Political Science in Outline, with
Sittlichkeit (ethical order). “Right” culminates
not in abstract though external entitlements
(property, personal, and criminal law), nor in
the concrete but internal duties (morality) that
supersede these in the 1797 Foundations of
the Metaphysics of Morals by Kant (1724-
1804), but in public institutions and their law
(ethical order). His Phenomenology of Spirit
in 1807 presaged this, and his Encyclopedia
of Philosophical Sciences located it in 1817.
Sheer thinking in the one or sheer being in the
other needs to become determinate; only think-
ing or being is available to make itself deter-
minate. Recognition of this need for
determination, however, already stands be-
yond itself; this is a negation, a determination
healed by completing it. Determinacy becomes
ever more concrete, as each incompleteness is
healed, becoming at last in and for itself. Lord
and bondsman negate each other, and so de-
pend on each other for wholeness. So do
owner and worker, offspring and citizen, con-
stitutional legislature and executive police.
“The right” (what must be as it ought to be
because only it is) has worked itself clear, into
legal statehood.

Law fulfills man and world, culminates in
the state, and is completed in history. Law’s
dynamic is that “the rational is actual [what
is the case]; and the actual is rational [what
right demands]” (Was verniinftig ist, das ist
wirklich; und was wirklich ist, das ist



verniinftig,stated Hegel in the preface to Phi-
losophy of Right). Neither clause is true sepa-
rately from the other.

Separating their dialectic, however, is one
traditional way to characterize their sequelae
as “wings” to Hegel in nineteenth-century le-
gal philosophy. Another is to distinguish dif-
ferent “schools” following the several Critiques
of Kant: a school of pure reason, from one of
practical reason and judgment. Either way uses
the metaphor (drawn from seating on opposite
sides of the legislative building) to contrast a
“right wing” or conservative legal philosophy
(historicist and nationalist, scientistic or ideal-
ist) to a “left wing” or liberal jurisprudence
(from romantic “young hegelians,” to the lib-
ertarian left of anarchism and the scientistic left
of communism).

Right Wing

The continental historical school of jurispru-
dence agrees with Hegel on the stature he as-
signs history in law, but stands passive before
it. Instead of law being comprehensible
through its contemporary texts or immutable
principles of natural law, it can only be un-
derstood in terms of its development. Initiated
by Hegel’s foil, Gustav Hugo (1764-1861),
but made hegelian by Eduard Gans (1797-
1839), the historical school found in Savigny
and in Jhering its highpoint and its finale.
Friedrich von Savigny (1779-1861) posited an
organic connection between a people’s law and
its character. The customary law with which a
people comes into possession of its land, Das
Recht des Besitzes (The Law of Possession)
(1803), is living law. Rudolph von Jhering
(1818-1892) described law and state as the
linking together of peoples’ purposes (Der
Zweck im Recht (Purpose in Law), 1877-
1883), after their struggle to find autonomy
(Das Kampf ums Recht (The Struggle in Law),
1872). Within the British historical school, Sir
Henry Sumner Maine (1822-1888) in Ancient
Law (1861) provided data to Frederick
William Maitland (1850-1906) that sup-
ported a legal evolution “from status to con-
tract.” Beyond Maitland’s translation of
German organicism, his Constitutional His-
tory of England (1908) proffered evidence for
this in his own jurisdiction.

History’s culmination being the national
state, historicism readily melds with national-
ism. The legal system of any national state has
its own rationale in terms of its own history,
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and needs justification from no other source.
For the German nation, Wilhelm von
Humboldt (1767-18335) pursued its Bildung
(education), and Jacob Grimm its literature,
while K.EEichhorn treated its laws. Otto von
Gierke (1844-1921) wrote four volumes on
medieval German law, which are the counter-
part to Savigny’s six (1851-1881) and
Jhering’s three (1852-1856) on the character
of Roman law and its superiority. Gierke
points how, gradually, the voluntary forma-
tion of associations became the corporate per-
sonality of the state. Early in the next century,
Carl Schmitt (1888-) could drop the personi-
fication and foster the legal state’s unvarnished
conflict with its enemies.

Scientism linked continental thinkers in a
confidence that society can be understood as
a phenomenon of nature gruff toward legal
forms. Charles Henri de Rouvroi St.-Simon
(1760-1825), Charles Fourier (1772-1837),
Pierre-Joseph Proudhon (1809-1865; What Is
Property? 1840-1841), and Ferdinand
Tonnies (Community and Association, 1887)
do not look to Hegel for this, nor specifically
to history. The importance, however, which
Auguste Comte (1798-1857) gives to the dy-
namics of development is far different from
the previous century’s faith in progress. In
Comte’s “sociology” (the term he provided),
driven by his law of the three stages that soci-
ety passes through—theological, metaphysi-
cal, culminating in positive science (System of
Positive Politics, 1851-1854)—legal activity
becomes less punitive but serves to regulate
scientific technology, what Mill called Comte’s
“frenzy for regulation.”

The Origin of Species Through Natural
Selection (1859) by Charles Darwin (1809-
1882) gave impetus to an evolutionary juris-
prudence called social darwinism. Herbert
Spencer (1820-1903) chafed at the term,
claiming to have named “the survival of the
fittest” before Darwin in his Social Statics
(1850), immortalized in Oliver Wendell
Holmes’ (himself a jural evolutionist) dissent
to the Lochner v. New York decision, 198 U.S.
35, 75-76 (1904). From radical egalitarian-
ism and antistatism, Spencer’s jurisprudence
changed throughout his Synthetic Philosophy
(1860-1896) to support selective legislation
for utilitarian purposes.

The naturalizing of legal processes contin-
ued with Weber and Durkheim, no longer in
terms of historical or biological metaphors,
but as phenomena and laws of social nature.
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Max Weber (1864-1920) also looked to a
more regulatory role for law, than its impera-
tive and penal stature during eras of charis-
matic authority. Emile Durkheim (1858-1917)
set this out as a movement from penal law
toward restitutive law in his Division of Labor
in Society (1893). Between them, the ground-
work is laid for the sociology of law to be
pursued.

British idealists did not resist affinity with
Hegel, but dispensed with his dialectic. They
shared his characterization of state law as the
supreme realization of the right, but drew none
of the conservative conclusions which histori-
cists drew from that. Bernard Bosanquet
(1848-1923) in The Philosophical Theory of
the State (1899) took state as the concrete
universal which is more real than the singular
person. Thomas Hill Green (1836-1882) in
his Lectures on the Principles of Political
Obligation (1879-1880) presented a liberal
theory of state, which left individuals free from
law, but only because and until the self-differ-
entiating social self best achieves its freedom
in this way.

Left Wing

The “young hegelians” interested in
recharacterizing religion and art affected ju-
risprudence despite themselves. The man
known as Max Stirner (1806-1856), Bruno
Bauer (1809-1882), and Auguste von
Cieszkowski (1814-1894) restated religion as
human phenomena: man creates religion and
thereby himself as god, although finally deity
steals back its attributes from man. This posi-
tion of Ludwig Feuerbach (1804-1872) influ-
enced the young Marx’s views of legal
alienation.

The young hegelians’ liberation from al-
ienating authority was carried further by an-
archists, although they hardly saw Hegel as a
comrade in their rejection of state law. Louis
Blanqui (1805-1881) early, Michael Bakunin
(1814-1876) amid, and Peter Kropotkin
(1841-1921) late in the century replaced state
law with relations that are consensual and not
imposed. Not completely foreign to this were
Utopian proposals, such as Robert Owen’s
(1721-1858), and their perfectionist commu-
nities, which were, in fact, implanted through-
out America during the century.

These Utopian socialisms were completely
foreign to the treatment of law by Karl Marx
(1818-1883), from his early Philosophical and
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Economic Manuscripts, Critique of Hegel’s
Philosophy of Law (1844), and Communist
Manifesto (1847), to his Contribution to the
Critique of Political Economy (1859) as the
first installment of his posthumous Capital.
The scientific socialism Marx presented was
dialectical and historical, in that its scientific
laws depend upon the dynamic of negation
rather than upon the positivism of scientistic
jurists’ causal mechanisms; but it was also
materialist, in that the energy for that dialec-
tic lies in relations of production, specifically
in the ownership of means of production,
rather than (upside down, as he saw Hegel) in
and for the consciousness of right. Conscious-
ness and its institutions, especially the law, are
not the primary driving force of history. Law’s
vocation is to “wither away” as a penal prop
for an incomplete stage of productive relations
and to persist only as administrative regula-
tion for the classless society replacing them.

His collaborator, Friedrich Engels (1820-
18935), in The Origin of the Family, of Private
Property, and the State (1884), was less wary
than Marx either of predicting concretely the
sort of legal relations which would ensue (both
classless and in the intervening era of prole-
tarian dictatorship), of extending historial
materialism throughout nature, or of charac-
terizing law not dismissively as ideology but
rather as entwined with ownership in mutual
causality of social relations.

Neo-kantian schools at Marburg and at
Baden (setting aside one of psychological ex-
perimentation at Wiirzburg) ignored the
hegelian track and contributed legal philoso-
phies relating to the older master. The former
school worked from the first Critique, with
categories independent of experience, that is,
immanent logical laws of pure reason;
Hermann Cohen (1842-1918) and Ernst
Cassirer (1874-1945) relate to this, as did
Jhering and Stammler. The latter school re-
sponded to the second Critique, affirming a
unity of cultural behaviors around the exist-
ence of independent values. While Wilhelm
Dilthey (1833-1912) had more impact on
cultural studies than Baden’s Wilhelm
Windelband or Heinrich Rickert, Georg
Jellinek and Gustav Radbruch (1878-1949)
are its notable neo-kantian legal philosophers.
Radbruch made values autonomous,
indemonstrable, and incapable of having con-
tradictions between them resolved. The most
jurisprudence can do is to make legal values
coherent with some primary value, either of
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individuality, of collectivity, or of creativity.
Rudolf Stammler (1856-1938) set himself to
counter this skepticism in law. “Right law” is
recognized from the legality inherent in the
positive law. It unifies individual purposes in
view of the “social ideal.” Radbruch and
Stammler’s competing influences continued
out of the ninteenth century into America in
the Philosophy of Law each wrote (1914,
1922, respectively). Out of each, Hans Kelsen
(1881-1973) formalized his own powerful
kantian jurisprudence.

Casting back beyond Hegel or Kant, Alexis
de Tocqueville (1805-1859) found warm re-
ception in England, too, for recommending
how to preserve Democracy in America (18385,
1840) through balancing its legal powers and
rousing public opinion into local self-govern-
ment. More professionally, Albert Venn Dicey
(1835-1922) secured this balanced rule of law
with arguments for English conventional le-
gal sovereignty in his Introduction to the Study
of the Law of the Constitution (1885).

English Fabian socialists developed a more
gradualist path toward social democracy than
some continental counterparts. Also by mid-
century, the “English radicals”—James and
John Stuart Mill, Jeremy Bentham, and John
Austin—formed the second stream of jurists,
barkening back beyond the revolutions to the
utilitarian and dispositional legal thought of
Hume (perhaps of John Gay through David
Hartley). Radicals advocated utilitarian legal
governance of social democratic politics, that
is, democratic accountability of elites through
universal suffrage and majority rule. Fabians’
and radicals’ partners included some of the most
prominent women involved in legal reform:
Harriet Taylor with J.S.Mill, Beatrice and
Sidney Webb, and also Harriet and George
Grote. Austin’s wife, Sarah Taylor, rescued his
later work from oblivion, to make him the most
respected jurist of the late nineteenth century.
These worked similarly to Mary Wollstonecraft
with William Godwin, the English property an-
archist at the end of the previous century.

Jeremy Bentham (1748-1832), after dis-
missing his teacher William Blackstone’s natu-
ral law in his Commentary on the
Commentaries, published in part as A frag-
ment on Government (1776), plunged early
into legal reform, developing plans for penal
clarity, even architecturally in a “panopticon,”
by An Introduction to the Principles of Mor-
als and Legislation (1789). After conversion

to “radicalism” by James Mill, he pursued his
“pannomion,” a massive codification of Eng-
lish law, in his Constitutional Code (1822—
1932). His resistance to revolutionary reform
via natural rights did not block his advocacy
for legal reforms based upon principles of utili-
tarian well-being through calculating maxi-
mum social benefits.

John Austin (1790-1859) provided the
most thoroughly analyzed jurisprudence of the
century, as well as a detailed feasibility study
for his “radical” colleagues. In order to make
room for reform by clarifying positive law and
separating it from moral unassailability, The
Province of Jurisprudence Determined (1832)
and his Lectures on the Philosophy of Posi-
tive Law (1861) specified law as command by
the sovereign whom a populace habitually
obeys. Constitutional protections are guaran-
teed only by positive morality. H.L.A.Hart
(1907-1992) would make critical analysis of
Austin and Bentham one pole of his jurispru-
dence in the next century.

John Stuart Mill (1806-1873) moved in
legal theory beyond his father and his godfa-
ther, by using utilitarianism of a more refined
quality. Instead of denying some pleasures are
higher and summing them all, ]J.S.Mill quali-
fies their value, but only while making per-
sonal creativity the highest value, which is
advanced by giving no preference to any by
public law. This is developed in his Principles
of Political Economy (1848), On Liberty
(1859), Considerations of Representative
Government, and On Utilitarianism (1861).
Legal force is to be employed for no other
purpose than to keep persons from achieving
their pleasure by harming others. Mill pro-
vides rationales for numerous exceptions, from
suicide to treason. Social pressure and not le-
gal prohibition is a sufficient sanction to
achieve other beneficial social aims. Mill si-
multaneously recognizes, however, that tyr-
anny by the masses would be an even greater
threat to liberty than the law in the next cen-
tury’s liberal jurisprudence.

Catholic jurisprudence, also beyond Kant
or Hegel, Rousseau or Hume, which began
the century as the legal conservatism of Joseph
De Maistre (1753-1821) and Louis Gabriel
De Bonald (1754-1840), became by mid-cen-
tury the politically reformative theory of
Antonio Rosmini (1797-1855), and by its end
the socially revolutionary encyclical Rerum
Novarum (1891) of Leo XIII, reasserted at its
Quadragesimo anno (1931) and Centesimo
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anno (1991). Another magisterial monitum
from Leo closed off vital “modernist”
fulfillments during the nineteenth century, but
his Aeterni Patris (1878) summoned the
neoscholastic jurisprudence of solidarity and
subsidiarity made prominent in the next by
Jacques Maritain (1882-1973) and Yves
Simon (1903-1961).

Kelsen, Hart, and Schmitt were to grab
jural inheritances from Kant, Bentham, and
Hegel. Phenomenology and the Vienna Circle
would draw improved analysis of the law from
the methods of Franz Brentano (1838-1917),
Gottlob Frege (1848-1925), and Edmund
Husserl (1859-1938). Pragmatist legal
proceduralism would draw from the
pragmaticism of Charles Sanders Peirce (1839-
1914) or the vitalism of Henri Bergson (1859-
1941). Postmodern jurisprudence would take
up antihegelian romanticisms, religious in
Seren Kierkegaard (1813-1855) or rhetorical
in Friedrich Nietzsche (1844-1900), in the
next century.
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Norms

Normativism, namely, the opinion that law is
a matter of norms, is nowadays widely shared
both by legal theorists and by laypeople. This
opinion is currently the majority conception
of legal theory in western countries, both of
common law and of statute law, and in gen-
eral is implicit in modern legal thinking.

In common as well as in legal language,
“norm” is often used as a synonym of “rule.”
Some theorists think, however, that these ex-
pressions have only partially overlapping mean-
ings. In general, the meaning of “rule” seems
to be more wide and generic than the meaning
of “norm.” “Rule” can be used to designate
genetically norms, but not vice versa. There are,
in fact, rules, such as the rules of experience,
that are not norms. If theorists of widely differ-
ing trends in legal philosophy agree that the
law is made up of norms, they do not agree
about what “legal norm” designates.

Three main conceptions or approaches to
legal norms have to be taken into considera-
tion. The first conception can be called onto-
logical. A legal norm is here understood as a
“mental entity” produced by a human act of
will, but distinguished from this act, and en-
dowed with an autonomous existence in a
world of values. Hans Kelsen, the main holder
of this conception, criticized imperativism and
contended that legal norms, different from the
orders issued by a sovereign, are prescriptive
ideas, unconcerned about the events of the will
that have produced them.

The legal realist theory, opposed to the du-
plication of reality performed by ontological
normativism, set out an analysis of legal norms
in terms of behaviors, in particular in terms of
the behaviors of the courts. Of course, the most
shrewd among the legal realists, such as Alf
Ross, were fully aware that speaking about le-
gal norms means taking into consideration not
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only regular, convergent behaviors in a social
group—this feature is shared by legal norms
and social habits—but also a particular atti-
tude, consisting in deeming those behaviors as
binding.

This attitude seems usefully connected not
with feelings to be ascertained through intro-
spective methods, but rather, with a particu-
lar use of language, that is, the use of
characteristic expressions in normative termi-
nology, such as “ought,” “must,” “should,”
“right,” “wrong,” indicating that a pattern of
behavior is considered a general standard to
be followed by the social group as a whole.

The idea that legal norms are directly de-
pendent on language characterizes the third
conception of legal norms, namely, the seman-
tic conception. In this perspective, prevailing
in analytical legal theory, a legal norm is de-
fined as a prescriptive meaning content, ob-
tained by interpreting a sentence that is
formulated or else could be formulated. The
conception of legal norms as semantic entities
extends therefore also to norms which lack lin-
guistic formulation, such as customary norms,
implicit principles, norms obtained by arguing
from analogy, and so on. Even if norms can be
devoid of linguistic formulation, nevertheless
normative meanings can be expressed in words.

Some theorists, worried about the abstract-
ness of the notion of meaning content, have
identified legal norms with prescriptive sen-
tences or even with prescriptive utterances,
that is, with speech acts which are tokens of
sentences. It is nevertheless important to stress
that the notions of sentence and utterance are
also considerably abstract, and both presup-
pose the notion of meaning.

Holders of the semantic conception of le-
gal norms cannot avoid the issue of what fea-
tures distinguish legal norms from other
normative phenomena, such as morals and
customs. The search for special features be-
longing to all legal norms and only to legal
norms has produced, in modern and contem-
porary legal thinking, many attempts to re-
duce all legal norms to a single norm pattern.
Thus, for example, Immanuel Kant distin-
guished between legal imperatives, conceived
as hypothetical (that is, prescribing sub
condicione), and moral imperatives, conceived
as categorical (that is, prescribing uncondition-
ally). In Christian Thomasius’ opinion, legal
norms are negative imperatives, while moral
norms are positive imperatives. In Kelsen’s

opinion, legal norms can all be understood as
hypothetical judgments expressing the specific
linking of a conditional material fact (a delict)
with a conditioned consequence (a punish-
ment), and so on.

Contemporary legal theory has, however,
generally abandoned the idea of special features
belonging to all legal norms and only to legal
norms. In fact, it is easy to become aware that
the features of legal norms that are considered
necessary and sufficient either are not common
to all legal norms or are not exclusive to them.
Indeed, in contemporary legal theory, the opin-
ion is shared that a norm is legal when it be-
longs to a legal system, namely, to a normative
system which has identifying characteristics,
such as effectiveness and coerciveness.

The reduction of all legal norms to a single
norm pattern has to be considered nowadays
not a neutral, adequate description of the law,
but rather a political ideal. For example, those
who contend for the idea that generality and
abstractness are essential characteristics of le-
gal norms, express, in fact, the political ideal
of legal equality and certainty.

The prevailing trend in contemporary le-
gal theory is a nonreductionistic one. Accord-
ing to this trend, the word “norm” indicates,
in law, a wide range of prescriptions which
can be distinguished from different points of
view. Legal norms can be distinguished, for
example, with regard:

1. to the degree of binding force or prescrip-
tive intensity: unconditioned norms,
norms prescribing conditionally, direc-
tives, and so on;

2. to the universal or individual nature of
the class of actions they discipline (ab-
stract and concrete norms) and/or of the
class of their addressees (general and sin-
gular norms);

3. to their function: norms which directly
affect human behavior, duty-imposing or
permissive norms, norms of competence,
or power-conferring, constitutive norms.

Some theorists have held that permissive norms
and, above all, power-conferring norms and
constitutive norms, are hardly compatible with
a prescriptivistic conception of the norm. This
conception, however, is not weakened by the
existence of permissive norms, because these
norms can be reconstructed in terms of duty-
imposing norms, namely, in terms of norms
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completely eliminating or partially limiting the
scope of a duty-imposing norm.

As to the norms of competence conferring
powers on private citizens or officials, it is true
that these norms perform a social function
different from that of duty-imposing norms.
On the other hand, norms of competence can
be understood as prescriptions to follow the
conduct prescribed by the norms produced on
the basis of a correct exercise of the compe-
tence. Moreover, it can be observed that, by
reducing the law to behavior-guiding prescrip-
tions only, a control of the compliance and
the breach of legal norms becomes possible.

This is just the same for constitutive norms,
that is, for the norms which immediately pro-
duce the effect they name, without requiring
further human intervention (for example, ab-
rogative norms such as “the norm x is abro-
gated”), as well as for the norms regulating
human behaviors which cannot be fully de-
scribed without making reference to the norms
referring to them (for example, the norms regu-
lating the institutional fact “marriage”).

In spite of the opposite opinion held by some
theorists, constitutive norms as well can be, in
fact, understood as prescriptions indirectly
formulated. For example, an abrogative norm
can be interpreted as a prescription to the ad-
dressees of the abrogated norm, in particular
to judges, not to apply it. As to constitutive
norms regulating institutional fact, it can be
held that such behaviors as killing or parking,
too, when regulated by legal norm, cannot be
fully described without making reference to le-
gal qualifications. In this sense, all legal norms
can be regarded as constitutive. Notwithstand-
ing, they are also prescriptive.

Whatever conception of legal norms may
be adopted, it is important to bear in mind
that all conceptions are value-laden models and
have to be evaluated not as truthful or untruth-
ful, but as more or less suitable with regard to
particular theoretical and practical ends.
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Northern European Philosophy of Law

The Nordic countries share a common culture,
which is manifested in the treatment and re-
spect of law as an outstandingly important
feature of social organization. Law matters as
a system of substantive rules, procedures, and
techniques, and this system is regarded as de-
terminative of relevant questions. Thus the
conduct of people must be subject to rules,
which implies that law excludes the exercise
of arbitrary power by the organs of govern-
ment, that is, the legislature, the executive, and
the judiciary.

The Nordic countries respect the rule of
law, which stands for equality of all persons
before the law and the equal subjection of both
citizens and officials to the ordinary law ad-
ministered by independent courts.

Within the Nordic countries there is also a
common understanding of the Nordic lan-
guages, except Finnish and Icelandic. This
means that there can be a fruitful exchange of
views in one’s mother tongue. The drawback,
however, is that this debate has no impact in
the international debate. One remedy is that
the Nordic articles have been translated and
published in the series Scandinavian Studies
in Law by the Faculty of Law at Stockholm
University since 1957. Another remedy is to
publish directly in a foreign language, but at
the risk that this work will have no impact
within the Nordic debate.

The dominant perspective within legal phi-
losophy has been antimetaphysical and natu-
ralistic, as advocated by the Scandinavian
realists, tending to deny any reality to “law” as



traditionally understood and to make idealists
and natural lawyers seem foolish. This realist
approach has encountered strong opposition
from the Norwegian Frede Castberg (1893—
1977), professor of law at the University of
Oslo, and Jacob Sundberg (1927-), professor
of law at the University of Stockholm, adopt-
ing natural rights positions, and the Danes
Frederik Vinding Kruse (1880-1963), profes-
sor of law at the University of Copenhagen,
and Knud Illum (1906-1983), professor of law
at the University of Aarhus, from a utilitarian
perspective. Also the Finn Otto Brusiin (1906—
1973), professor of law at the University of
Turku, must be mentioned for his independent
stance concerning legal thinking rooted in the
nature of man, as well as for his efforts to bring
international legal philosophy into contact with
Nordic legal philosophy.

The Scandinavian realists stress the impor-
tance of law as the bond of the state but leave
no room for a rational discussion concerning
the legitimacy of law. However, if law is im-
portant, so is its legitimacy, which can and
must be rationally defended. This question has
led to a discussion of the adequate normative
foundations of law and of the need for a criti-
cal legal science. Two approaches can be dis-
tinguished. One approach is based upon the
philosophy of Ludwig Wittgenstein, transmit-
ted in Finland by G.H.von Wright, leading to
the hermeneutical-analytic perspective held by
the Finn Aulis Aarnio (1937- ), professor of
law at the University of Helsinki, and also the
Dane Stig Jorgensen (1927-), professor of law
at the University of Aarhus. The other ap-
proach is based upon the philosophy of Jiirgen
Habermas and the Frankfurt school of criti-
cal theory, leading to the critical approach by
the Finns Lars D.Eriksson (1938-) and Kaarlo
Tuori (1948- ), both professors of law at the
University of Helsinki. This debate is still in
progress. So is the debate concerning the sci-
entific status of legal knowledge, as well as
the question concerning the interpretation of
law that is related to the question concerning
the proper justification of legal decisions made
by courts and administrative organs, where
the contributions by the Swede Aleksander
Pezcenik (1937- ), professor of law at the
University of Lund, have been influential.

Finally, there is also the strictly logical ap-
proach of rational reconstruction of legal con-
cepts and the structure of the legal system using
symbolic logic and deontic logic to present
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formal and precise explications of the concepts
which lawyers use in their legal activities. This
approach is adopted by the Swedes Lars
Lindahl (1936-), professor of law at the Uni-
versity of Lund, and Ake Frindberg (1937-),
professor of law at the University of Uppsala.

The Nordic argumentation concerning fun-
damental legal questions is conducted from
different philosophical perspectives, taking
notice of present international developments.
It is to be hoped that this debate will also be
noticed abroad.
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Novel Defenses

The battered woman syndrome was first in-
troduced to the criminal courts in the 1977
American case of State v. Wanrow, 88 Wash.
2d 221, 559 P.2d 548. Since then American
courts have witnessed an explosion of novel
defenses: premenstrual dysphoric disorder
(premenstrual syndrome), posttraumatic stress
disorder, kleptomania, pathological gambling,
Stockholm syndrome, battered woman syn-
drome, rape trauma syndrome, sexual abuse
syndrome, Holocaust survivor syndrome, false
memory syndrome, black rage, roid (steroid)
rage, urban survival syndrome, rotten social
background, adopted child syndrome, and the
Twinkie defense (to name just a few). In
Canada, expert testimony on the battered
woman syndrome was first recognized in the
landmark case of R. v. Lavallee, 1 S.C.R. 852,
55 C.C.C. (3d) 97 (1990).

While most of these syndromes have yet to
win the approval of the greater scientific com-
munity, this has not prevented defenders from
appealing to them in an attempt to negate their
client’s responsibility for criminal behavior. In
so doing, they have pressured the courts and,
to a lesser extent, legislatures, to institute two
types of legal change: (1) the creation of new
defenses and (2) the expansion or
contextualization of existing criminal defenses.
Since the battered woman syndrome has cap-
tured the greatest attention from litigators,
legislators, and legal theorists, it will serve as
an example of expansion.

Attempts to create new defenses have cap-
tivated the public but failed to produce any
substantive legal change. The scientific or clini-
cal evidence for these defenses may be new,
but critics claim that the legal arguments raised
by these defenses involve standard doctrinal
claims. The Twinkie defense and the abused
child defense are cases in point. In his 1978
trial for the premeditated murders of Mayor
George Moscone and Supervisor Harvey Milk,
Dan White (a San Francisco supervisor)
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claimed that he was not guilty of murder due
to the psychological effects of consuming too
much sugary junk food. White’s defense was
viewed as a standard diminished capacity
claim. Recently, the Menendez brothers of
Beverly Hills attempted to raise an abused
child defense. After two hung juries, they were
finally convicted of murder in 1996. Their
defense was interpreted as a traditional im-
perfect self-defense claim, using evidence of
alleged parental abuse to support an honest,
but unreasonable, belief that the parents posed
an imminent threat necessitating defensive
force. Even in cases where syndromes have
received scientific recognition, through inclu-
sion in the American Psychiatric Association’s
Diagnostic and Statistical Manual of Mental
Disorders, 4th edition (DSM-IV), the courts
have interpreted defenses which appeal to these
syndromes as equivalent to existing excuses.
For instance, kleptomania (listed as a diagnos-
tically acceptable disorder in DSM-IV) and
premenstrual dysphoric disorder (classified as
“in need of further study”) have both been
treated as classic mental incapacity defenses.

Expansion, the second type of legal change,
has achieved limited success. Evidence on the
battered woman syndrome, for instance, has
been used to expand the standards of reasona-
bleness in self-defense law. By attending to the
context in which battered women act—their
socioeconomic circumstances, personal history,
and perceptions—syndrome evidence can show
how their conduct meets existing self-defense
requirements of imminent danger, equal force,
and necessity, even where it seems to depart
from the hypothetical reasonable man stand-
ard. Syndrome evidence explains how a bat-
tered woman can legitimately perceive
imminent danger where a reasonable man
would not, due to her intimate knowledge of
her batterer’s pattern of violence. Evidence of
previous injuries may justify a battered wom-
an’s seemingly excessive use of force on the
grounds that she could not adequately defend
herself without resorting to a weapon. The ne-
cessity of self-defense can be underscored by
the lack of viable options as evidenced by in-
adequate police protection, ineffectual courts,
and nonexistent social services. Many legal
theorists and practitioners credit expert evi-
dence on the battered woman syndrome with
the elimination of gender bias in traditional
self-defense standards. Originally derived from
a male-biased archetype of a barroom-brawl
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scenario (where two men of equal strength, size,
and ability confront one another), these stand-
ards have been expanded to include the expe-
riences and perspectives of battered women.
A more radical expansionist project has
been pursued by some battered woman syn-
drome advocates in cases that seem to lack
the usual criteria of justification (for instance,
when a battered woman’s belief in the neces-
sity of defensive force is found to be objec-
tively unreasonable even within a broader,
contextualized account of self-defense stand-
ards). In this more radical approach, syndrome
advocates have attempted to endow the ob-
jective reasonable person standard in self-
defense with the characteristics associated with
syndrome sufferers. Instead of asking what the
“reasonable person” would have believed and
done under the circumstances in question,
these advocates ask what the “reasonable bat-
tered woman syndrome sufferer” would have
believed and done. If a “reasonable sufferer”
of the syndrome would have behaved as this
particular sufferer actually did, proponents
hold that the defendant’s conduct is reason-
able and justifiable. For instance, where a bat-
tered woman’s use of force seems unnecessary
given available alternatives, syndrome advo-
cates argue that the battered woman’s failure
to pursue these alternatives was reasonable
because her affliction with the syndrome ren-
dered her incapable of perceiving them.
Legal theorists and practitioners have ques-
tioned the wisdom of expanding reasonable-
ness standards in this manner. Some worry
about creating a stereotype of the “reasonable
battered woman” to which battered women
will have to conform in order to successfully
plead self-defense. Others suggest that since
the battered woman syndrome appears to im-
pair cognitive abilities and perception, it
should be treated as proof of a mental disor-
der giving rise to an excusing condition. The
symptoms associated with the syndrome may
well be a “normal” or “common” response
to trauma, but it does not follow that persons
exhibiting these symptoms are therefore rea-
sonable. These analysts note that hallucina-
tions and delusions are a common response
to certain drugs, but syndrome advocates still
want to insist that these symptoms seriously
impair mental processes. Indeed, by expand-
ing standards to include the “reasonable bat-
tered woman syndrome sufferer,” analysts
worry that consistency will require expansion

of the standards even further to include the
“reasonable mentally handicapped person” or
the “reasonable psychotic.” Unless we can
uncover some reason why expansion should
apply only to the battered woman’s syndrome,
some believe the expansionist’s project will
lead to the dilution, and ultimately, the
relativization of legal standards.

Legal theorists and practitioners are cur-
rently divided on the ultimate impact of novel
defenses. Some theorists believe novel defenses
promote fairness and equity in law by ac-
knowledging the fact that people legitimately
differ in their ability to meet the standards of
responsibility imposed by law. Others see novel
defenses as a general abdication of individual
responsibility that illegitimately deflects re-
sponsibility from the criminal to the abuser, a
contributing condition, or circumstance. In
this view, novel defenses threaten not only to
dilute standards but to undermine law’s uni-
versality by creating a differential system of
law that holds people to different standards
depending upon their particular characteris-
tics or group membership.
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Nozick, Robert (1938-)
Although this American philosopher’s recent
work covers a wide range of topics, Robert
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Nozick is best known for his earlier studies in
political philosophy (and, by implication, the
philosophy of law) where he provides an ar-
dent defense of libertarianism and of
retributivism in punishment.

Nozick’s most influential contribution to
social and political philosophy is his Anarchy,
State and Utopia (1974), in which he criticizes
the accounts of distributive justice proposed
by utilitarianism and by John Rawls as incon-
sistent with a genuine liberal individualism. The
theory of justice that Nozick advances in their
place and the corresponding explanations of
the legitimacy of law and the state enforcement
of punishment are based on a version of natu-
ral rights theory. Explicitly indebted to John
Locke, Nozick’s views also show the influence
of Thomas Hobbes and Immanuel Kant. There
are also many parallels with Herbert Spencer’s
rights-based political and legal theory.

Unlike Locke, however, Nozick does not
claim that natural rights are derived from a
natural law, and some critics charge that he
provides no philosophical basis for rights be-
yond a doubtful intuitionism. Still, Nozick
does suggest that natural rights are a conse-
quence of the natural capacity of persons to
lead integrated and meaningful lives. This
notion of a capacity for a meaningful life also
allows, Nozick hypothesizes, one to bridge the
is/ought gap between what people are and
what powers they ought to have and, hence,
explains the moral weight of rights. Follow-
ing Locke, Nozick identifies natural (property)
rights to “life, health, liberty” and “posses-
sions,” to keep alive and to punish in propor-
tion to any transgression of these. These rights
reflect one’s moral worth and dignity but are
“negative”—that is, claim nothing more than
“freedom from” the interference of others.

Rights, along with the entitlements they
give rise to, provide a “moral space around
an individual” and set “the constraints in
which a social choice is to be made.” They are
ascribed properly only to persons and—in
keeping with the independence of individuals
and with the kantian principle that persons
are ends, and not merely means—normally
may not be encroached upon without the
right-holder’s consent. While all human be-
ings possess the same natural rights, Nozick
denies that all have equal “particular” rights
or entitlements. To explain the moral legiti-
macy of an unequal distribution here, Nozick
develops his entitlement theory of justice.

In Nozick’s view, rights and entitlements
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are based on one’s natural rights, not on any
“end” or “common good,” and can be justly
acquired only in one of three ways: by initial
acquisition (for instance, labor), by transfer,
or by rectification (that is, compensation for
past violations of rights). Nozick adds that
“[w]hatever arises from a just situation by just
steps is itself just.” The only limit on one’s
holdings that he allows is a weak version of
Locke’s proviso in Second Treatise of Gov-
ernment, that the position of others is not
worsened by an acquisition.

By defining the justice of a distribution sim-
ply in terms of how it came about, the entitle-
ment theory is “historical.” While Nozick’s
account of the nature of entitlements and of
how they are distinct from rights is obscure,
entitlement is clearly neither reducible to desert
nor based on need.

Nozick’s central objection to the accounts
of distributive justice entailed by utilitarian-
ism or by the principles of fairness of Rawls
or H.L.A.Hart is that they are “patterned”
(that is, specify that “a distribution is to vary
along some natural dimension”) or are “end-
state” principles (that is, determine justice by
looking at the outcome), rather than focus on
the process by which the distribution is pro-
duced. Such accounts, Nozick objects, allow
constant infringement of rights and entitle-
ments. It is also for this reason that Nozick
argues against the modern interventionist or
welfare state.

Only a “minimal state” that has, as its sole
function, the respect and protection of rights
and entitlements is justifiable, and Nozick
believes that such a state would arise inevita-
bly—by an “invisible hand.” Law, then, is
based on the principles that individuals are
inviolable and that only acts which violate (or
risk violating) someone’s rights may be re-
stricted. While Nozick believes, like Locke,
that individuals have a general right to pun-
ish, he argues that this right will ultimately
default to the state and that the protection of
rights through the criminal law is justified.
Nevertheless, consistent with his view of jus-
tice as “unpatterned,” Nozick attacks the de-
terrence theory of punishment—he parts
company with Locke here—and advances a
defense of retributivism. He develops this in a
lengthy essay, “Retributive Punishment,” in
his 1981 volume, Philosophical Explanations.

In his “nonteleological” view, Nozick
claims that “[r]etributive punishment is an act
of communicative behavior.” The purpose of



punishment is to communicate to the offender
that what he or she did was wrong, state how
wrong it was and thereby “(re)connect the
wrongdoer with correct values” by giving these
values “as significant an effect in his life as
the magnitude of flouting these correct val-
ues.” Reformation or deterrence may be a
byproduct of such an act, but neither is neces-
sary to its justification. Nevertheless, while
favoring capital punishment for “a great mon-
ster” like Adolf Hitler, Nozick is uncertain
whether one ought to endorse it in general.

There have been extensive criticisms of
Nozick’s views. Some address fundamental is-
sues, such as his underlying account of the na-
ture of the person, his analysis of natural
rights, his conflation of rights and entitlements,
and his distinction between historical and end-
state principles of justice. There have also been
internal criticisms of the entitlement theory,
challenges to his claim that one can justify the
minimal state (and nothing more), and sug-
gestions that his principle of rectification un-
dermines the defense of property rights.
Nozick’s legal retributivism and his arguments
for the state monopoly on punishment have
also been contested.

While there continues to be some critical
interest in Nozick’s social and legal philoso-
phy, debate has shifted to the more extended
and developed libertarian views of such au-
thors as Tibor Machan, Douglas Den Uyl, and
Douglas Rasmussen.
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Oaths

The oath was used judicially by many of the
ancestors of modern western culture, includ-
ing the Hebrews, Babylonians, Egyptians,
Carthaginians, Romans, Persians, and Ger-
manic tribes. In spite of this it has inspired
remarkably little philosophical discussion.
Nevertheless, two major concerns have
emerged: (1) the nature or analysis of the oath
and (2) its role in the judicial process. Until
recently, the scanty philosophical treatment of
the oath concentrated on the latter, while sim-
ply assuming, without careful analysis, that
the oath was a kind of ceremony colored by
religion. In a passage originally attributed to
Aristotle but now thought to be written by
Anaximenes, the oath is defined as an affir-
mation without proof accompanied by an in-
vocation of the gods. This view was clarified
by Jeremy Bentham, who defined the oath as
a ceremony composed of words and gesture,
by means of which the Almighty is engaged to
inflict on the taker of the oath punishment in
the event the taker does something he or she
has committed not to do or does not do some-
thing he or she has committed to do. This ex-
presses the traditional understanding of the
oath: an undertaking backed by the threat of
divine punishment.

Weriters often distinguish “assertory” oaths
(“I swear that P is true”) from “promissory”
oaths (“I swear to do action A”) and analyze
both as akin to promises. Bentham reduces
the former to the latter and argues that both
are undertakings or promises which produce
obligations. In his book on speech acts, John
Searle includes swearing in the list of
commissives (such as promising) whose prepo-
sitional content is a future action of the
speaker. (A commissive is a kind of speech act

whose point is to commit the speaker, in vary-
ing degrees, to a future course of action.) Kent
Bach and Robert Harnish likewise analyze
swearing and promising together, but add that
when swearing that P, the speaker both as-
serts the proposition P and promises to tell
the truth. This reflects the dual role of swear-
ing: committing oneself to future conduct and
committing oneself to the truth of a claim
about a past or present state of affairs. As yet
there has been little work mapping the differ-
ences in logical grammar between promises,
oaths, vows, undertakings, affirmations,
pledges, and so on. It is common to treat these
as philosophically and morally equivalent.
Equally important to the analysis of oaths
is the nature of the obligation involved.
Bentham, Searle, and Bach and Harnish, as
well as most common law judges, see the oath
as a means whereby someone undertakes an
obligation. Searle’s famous discussion of how
to derive “ought” from “is” is still an excel-
lent starting point for understanding this func-
tion. Seeing the oath as identical or closely
related to promises, however, none of these
authors, and very few judges, distinguish be-
tween obligations generated by promising and
those generated by swearing an oath. Myron
Gochnauer argues that, with the exception of
vowing, only swearing involves undertaking
the strongest obligation possible in the con-
text. For him the religious aspect of the oath
is conceptually accidental; the essence of the
oath is the public undertaking of the strong-
est possible obligation, while promises are
undertakings of less onerous obligations. It is
not clear whether, or under what circum-
stances, the obligation of the oath might be
considered an overriding one. It is also un-
clear whether they might not better be
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analyzed by means of Joseph Raz’s notion of
exclusionary reasons.

Legal scholars agree that the oath has
played two major roles in western judicial
process: (1) as a method of proof and (2) as a
method of motivating honesty, often made a
precondition of testifying (“competence”). The
“decisory oath,” part of the Jewish and civil
law traditions, functioned to provide irrebut-
table proof of an issue. Proof by oath was
probably the most widespread in ancient cul-
tures, but the motivational or testimonial use
can be found as early as the Babylonian Code
of Hammurabi. This second use is primary
today. Legal scholars suggest the shift from
one role to the other resulted from diminish-
ing belief in a vengeful deity.

Bentham most notoriously opposed the use
of the oath, but even in legal circles he has not
been alone. He offers a number of arguments
against using the oath. First, he argues that if
failure to perform the action that the oath was
intended to compel is a failure which ought to
be punished, then the oath is superfluous,
while if the failure is not something which
ought to be punished, then the punishment is
undue and mischievous. Next, if the earthly
punishment for perjury is adequate, the divine
punishment invoked by the oath is unneces-
sary, and if the earthly punishment is inad-
equate, then God’s justice is kept in a state of
dependence on human folly or improbity.
Third, the oath can lead to the absurdity of
the power of the Almighty being commissioned
to produce incompatible effects in cases where
two people swear to do mutually exclusive
things. Fourth, there is the overriding absurd-
ity of supposing that humans can make God
their servant through the ceremony of the oath.

Bentham’s arguments are suggestive, and
if they fail, they do so in instructive ways.The
first fails by not clearly recognizing that an
independent obligation may arise simply be-
cause of the undertaking. Searle’s speech act
analysis is helpful here. The second calls for
clarification of the relationship between hu-
man and divine justice, while the third raises
difficult issues of incompatible undertakings
and moral obligation. The latter is not a prob-
lem for Bentham, of course, with his single
principle of utility, or for courts, which as-
sume that telling the truth in a judicial pro-
ceeding is an overriding obligation for
everyone. The fourth objection supposes that
taking an oath can have no meaning if it does
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not invoke the specter of divine punishment,
a view shared by the common law until the
latter part of the twentieth century.

As might be expected, Bentham’s major
criticism of the oath is utilitarian. He argues
at length that in judicial proceedings, as else-
where, the oath is an inefficient means of pro-
viding security against deception and
incompleteness, while producing a variety of
mischiefs. Many legal scholars have similarly
argued that the threat of punishment under
the laws of perjury provides a more realistic
motivation for telling the truth than the oath,
and in light of the difficulties courts have had
with children taking the oath, have sometimes
recommended abolition of the oath for wit-
nesses. These utilitarian-style analyses typically
take a narrow view of the role and conse-
quences of the oath.

Modern legal and philosophical scholar-
ship has begun to look at cultural and linguis-
tic aspects of legal practice, and a fuller
understanding of the role of the oath may be
emerging. In the modern world the oath has
most often been thought of as having only a
psychological function. The judicial process
and the trial, however, are beginning to be seen
as dramas or narratives of justice, expressing
a long history of justice stories with mythic
and moral dimensions. From such a perspec-
tive the oath has more than a psychological
function. By linking the participants to pow-
erful mythic stories it might contribute toward
the social meaning and moral underpinnings
of the judicial process itself.
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Obedience and Disobedience

Of the myriad philosophical issues concern-
ing a person’s relationship to political author-
ity, the two most important would appear to
be whether there is a moral obligation to obey
the law and when, if ever, is what is called
civil disobedience morally permissible. The
first is the more basic question. It is only if
one accepts that there is a moral obligation to
obey the law that the question arises of when,
if ever, is it morally permissible to disobey the
law for the furtherance of some overall politi-
cal objective.

Let us assume that a person accepts some
moral obligation to the political order to which
that person is subject. A person may do so for
any or all of the following reasons: human
beings are social animals and therefore organ-
ized social life is necessary for human exist-
ence; each individual receives the benefits of
community from his fellows and therefore
owes some obligation of loyalty to the politi-
cal body that makes that communal life pos-
sible; it is a requirement of the natural law
that an individual should obey civil law un-
less the civil law is grossly immoral; the indi-
vidual has expressly or tacitly promised to be
bound by the rules of the civil society to which
that individual belongs, and so on. While, his-
torically, the argument has been made that
human beings have some moral obligation to
obey the laws of any political society in which
they find themselves, modern discussions of
the issue confine themselves to a discussion of
the moral obligation of a person to obey the
law of a society which that person accepts as
basically just.

For those who accept that there is such a
thing as a natural law in the traditional sense,
the question of a moral obligation to obey
constituted authority largely answers itself.
The question of a possible moral justification
for disobedience only arises when positive law
commands the individual to do something that
is against the natural law, although, even in
that situation, it might sometimes be better
on balance to obey a morally questionable
human law. For example, St. Thomas Aquinas
noted that, “in order to avoid scandal,” that
is, to maintain social coherence, it may some-
times be better for the individual to acquiesce

in minor breaches of the natural law than to
threaten political stability by disobedience.
The only example which Aquinas gives of a
situation in which one should categorically
never obey an immoral law is one in which
human law commands one to worship an idol.

For modern writers who have found the
traditional notion of natural law difficult to
accept, the question of whether one has a
moral obligation to obey the laws of the state
seems more problematic. Some writers have
accepted that the social nature of human be-
ings and the benefits human beings receive
from being members of a community create
moral obligations between individuals to each
other and to the political society of which they
are members. Among these moral obligations
is a moral obligation to obey the law. During
the civil unrest occasioned by significant pub-
lic hostility to the United States’ involvement
in the Vietnam War; however, many writers
challenged this conclusion and argued that,
under the conditions of modern life, there was
no moral obligation to obey the laws of po-
litical society. Since membership in a political
society is not really voluntary, few members
of a modern society can ever truly be said to
have consented to be bound by its laws. Like-
wise, it was argued, the benefits that one re-
ceives from membership in a political society
cannot generate the obligation, because one
has no choice as to whether one wishes to re-
ceive these benefits; if given a choice, one might
decide not to accept some of these benefits.
According to this view, therefore, any moral
obligation that may arise to obey the laws of
a political society arises because the laws them-
selves express preexisting moral obligations
and/or because the effects that one’s own diso-
bedience may have on others are sufficiently
socially undesirable so as to require a morally
responsible person to obey the law in order to
refrain from setting this unfortunate example.
If, however, there is no chance that one’s diso-
bedience will set a bad example for others and
if the law in question does not incorporate a
preexisting moral obligation—such as a moral
obligation not to physically harm other peo-
ple—then the individual has no moral obliga-
tion to obey the law. The frequently given
example is someone approaching a stoplight
on a straight road in a flat, remote, treeless
area at two o’clock in the morning. If there is
no one around who might observe the trans-
gression, and who might for this reason be
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encouraged to violate the law in circumstances
where a violation would be morally objection-
able, the driver of our hypothetical vehicle is
said to have no moral obligation to obey the
law. That is, if independently of the existence
of the law the driver would have a moral ob-
ligation to stop the car at the stoplight, then
the driver should stop, but if there is no such
independent moral obligation, then whether
the driver stops or not is a matter of moral
indifference. Indeed it might be morally pref-
erable that the driver not stop if, for example,
by not stopping the driver could save some
time and conserve fuel.

As thus stated, the argument that one has
no general moral obligation to obey the law
reduces to another form of act utilitarianism,
that is, of the view that the moral worth of any
action or failure to act is to be judged on the
individual merits of the action or inaction un-
der all the relevant circumstances rather than
by whether or not the action or failure to act
would comply with some general moral pre-
cept. Under this view, not only does one not
have a general moral duty to obey the law but,
by parity of reasoning, one has no general duty
to obey any general moral norm, such as norms
about promise keeping or telling the truth. For
example, suppose one promises a dying friend
that, after the friend dies, one will continue the
friend’s practice of visiting his mother’s grave
every week and placing flowers upon it. Over
time performing that task becomes extremely
onerous. Let us suppose that no living person,
other than oneself, is aware that this promise
has been made. The same arguments that might
counsel a person not to stop at night at a stop-
light in a remote area might also counsel a per-
son not to keep this promise. No harm is caused
to any human being and there is no danger of
setting a bad example for others. Similar
hypotheticals may be constructed with regard
to any other generally accepted moral norm,
such as the norm of honesty.

In short, therefore, if a person maintains—
as most unsophisticated members of western
societies, if not of all societies do—that there
are general moral obligations and that among
these is a moral obligation to obey the law, it
is not possible to show that such persons are
mistaken by pointing out that many legal re-
quirements concern trivia and that some vio-
lations of the law have no harmful
consequences and indeed might even provide
some benefit, particularly when the violations

go unnoticed. The same objections can be
made to any general moral obligations. In par-
ticular instances there may be genuine ben-
efits to be gained from breaching general moral
obligations to tell the truth or to keep prom-
ises while, at the time, there is no danger of
setting a bad precedent for others because no
one will be aware of what one has done. It is
true that much of the law concerns trivia, but
that is also true of much that occurs in the
realm of morals. We all have many trivial
moral obligations. We all make promises about
unimportant things and everyone is familiar
with the notion of a “white lie.”

Whether a person who accepts that there
are general moral obligations also should ac-
cept a general moral obligation to obey the law
therefore boils down, for most people, to the
question of how important a person believes
maintenance of the rule of law is to the preser-
vation of political society. Of course, recog-
nizing a moral obligation to obey the law does
not necessarily answer the question of what a
person should do in any given situation. Hu-
man beings are often confronted with com-
peting moral obligations. Obligations of
honesty may compete with obligations that
arise from promises. Obligations to obey the
law may compete with obligations of loyalty
or with the obligation not to physically harm
other human beings, and the resolution of these
moral dilemmas may not be easy. These moral
dilemmas are related to the sorts of questions
raised by the question of civil obedience.
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Objectivist Philosophy of Law

A law is a rule of social conduct enforced by
the government. In distinction to all other so-
cial rules and practices, laws are backed up by
the government’s legal monopoly on the use
of physical force—by fines, imprisonment,
death. The standard for evaluating laws fol-
lows from the purpose of government. In “The
Nature of Government,” Ayn Rand writes:
“Since the protection of individual rights is
the only proper purpose of a government, it is
the only proper subject of legislation: all laws
must be based on individual rights and aimed
at their protection.” Rights can be violated
only by the initiation of physical force. A
proper, moral government limits its use of
physical force to retaliating against those who
initiate its use, in violation of rights.

By its monopoly on the use of physical
force, a government is potentially the greatest
rights violator in a society. The threat to rights
posed by private criminals is small compared
to the threat posed by governments—witness
the mass slaughters perpetrated by statist dic-
tatorships. According to Rand, it is essential,
therefore, that the government’s use of physi-
cal force be “rigidly defined, delimited and
circumscribed; no touch of whim or caprice
should be permitted in its performance; it
should be an impersonal robot, with the laws
as its only motive power.”

This is the basis of the need for objective
law. Laws must be objective in both deriva-
tion and form. “Objective” here refers to that
which is based on a rational consideration of
the relevant facts—as opposed to the subjec-
tive, the arbitrary, the whim-based.

OBJECTIVIST PHILOSOPHY OF

An objectively derived law is one stemming
not from the whim of legislators or bureau-
crats but from a rational application of the
principle of individual rights. Rand, in The
Virtue of Selfishness, affirms that rights tie law
to reality, because rights represent a recogni-
tion of a basic, unalterable fact, that is, of “the
conditions required by man’s nature for his
proper survival.” For instance, a law against
murder is clearly derived from the individu-
al’s right to life, whereas a law compelling
military service is not derived from any right,
but from the alleged needs of a collective, in
disdain for the individual’s right to life.

Contemporary legal philosophers, politi-
cians, judges, and bureaucrats believe that the
purpose of law is to strike an ever shifting
balance between the wishes and demands of
various groups. In this chaos, no principles
are invoked, only such undefined and inde-
finable notions as “the public interest” or,
worse, “the needs of the environment.” No
stable, principled legal code can be derived
from notions detached from reality. Such no-
tions require a policy as “flexible” and “evolv-
ing” as the dizzying swirl of intellectual fashion
that generates them. Ultimately, only the prin-
ciple of individual rights, being grounded in
the factual requirements of human survival,
can provide the basis for law that is objec-
tively defined and objectively applied.

As the law must be objective in its source,
so it must be objective in its form: objective
laws are clearly defined, consistent, unambigu-
ous, stable, and as straightforward and sim-
ple as possible. They are also impartial and
universal, in the sense of applying to all indi-
viduals as individuals rather than as members
of any race, creed, class, or other collective.

In every respect, according to Rand, the law
must be predictable: “Men must know clearly,
and in advance of taking an action, what the
law forbids them to do (and why), what con-
stitutes a crime, and what penalty they will
incur if they commit it.” The ideal is to make
the laws of government like the laws of na-
ture: firm, stable, impersonal absolutes.

A crucial element in understanding objec-
tive law is provided by Rand’s identification
that physical force is the only basic means of
violating rights: “It is only by means of physi-
cal force that one man can deprive another of
his life, or enslave him, or rob him, or prevent
him from pursuing his own goals, or compel
him to act against his own rational judgment.”
A law defined in terms of acts of physical force,
notes Leonard Peikoff,
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stands in stark contrast to laws forbidding
crimes which are not defined in terms of
specific physical acts; e.g., laws against
“blasphemy,” “obscenity,” “immorality,”
“restraint of trade,” or “unfair profits.” In
all such examples, even when the terms are
philosophically definable, it is not possible
to know from the statement of the law what
existential acts are forbidden. Men are re-
duced to guessing; they have to try to enter
the mind of the legislator and divine his in-
tentions, ideas, value judgments, philoso-
phy—which, given the nature of such
legislation, are riddled with caprice. In prac-
tice, the meaning of such laws is decided
arbitrarily, on a case-by-case basis, by ty-
rants, bureaucrats, or judges, according to
methods that no one, including the inter-
preters, can define or predict.

A criminal who initiates physical force is at-
tempting to make his arbitrary will, not the
facts of reality, the absolute to which the vic-
tim must adjust. Similarly, nonobjective law
demands that the citizen focus on and accept
the unaccountable will of the law’s interpreter
instead of the facts of reality. Objective law
reflects not anyone’s will, but facts. In this
sense, objective law is passive: certain defined
areas are clearly marked “off limits,” and,
unless one crosses the line, the law respects
and protects one’s freedom of choice. Non-
objective law is active; it is a beast in motion.
Its “flexibility” makes it the indispensable tool
of dictatorships.

Ayn Rand writes in “Antitrust: The Rule
of Unreason”: “It is a grave error to suppose
that a dictatorship rules a nation by means of
strict, rigid laws which are obeyed and en-
forced with rigorous, military precision. Such
a rule would be evil, but almost bearable; men
could endure the harshest edicts, provided
these edicts were known, specific and stable;
it is not the known that breaks men’s spirits,
but the unpredictable.”

Objectivity is also required in regard to
every governmental activity, from the conduct
of the police to election procedures. Legal
objectivity, in the widest sense, includes ob-
jective methods of enacting, interpreting, con-
stitutionally validating, and applying the law,
as well as objective methods of law enforce-
ment. Each of these is a wide and complex
domain requiring multivolume treatises to

specify proper procedures; but the required
work has essentially been done already. The
original American system of constitutionally
limited government, together with eighteenth-
century English common law and rules of pro-
cedure, formed a nearly perfect system from
the standpoint of objectivity.

Rand’s contribution to the theory of ob-
jective law is threefold. First, she provided a
rational, objective basis for individual rights.
Second, by identifying the fact that only physi-
cal force can violate rights, she made objec-
tive the basis for establishing when a right has
been violated. Third, by developing a full
philosophic theory of objectivity as such and
then connecting this theory of objectivity with
the need for government, she solidified John
Locke’s defense of that institution, showing
in The Virtue of Selfishness why the law has
to be objectively defined, interpreted, applied,
and enforced: “A government is the means of
placing the retaliatory use of physical force
under objective control—i.e., under objectively
defined laws.... If a society is to be free, its
government has to be controlled.”
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Objectivity

The term “objectivity” as used in law is un-
derstood in three different ways: as incontest-
ability, as impartiality, and as regulative idea.

Incontestability of Evidence

The process of the application of law tends to-
ward obtaining an objective statement of em-
pirical facts on the basis of which a legal
adjudication is to be performed. “Objectivity”
is perceived in this context in the same way as
the objectivity of any empirical statement in
empirical sciences. It can only be attained by
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the maximum elimination of any evaluative
elements from such an investigation.

Hence, in law, as in the empirical sciences,
the objectivity of empirical statements depends
on perfecting the research methods applied,
and these, in turn, are bound together with
the general state of empirical knowledge. An
intersubjective testability of empirical state-
ments has been regarded since the times of
Kant as the criterion of their objectivity. In
empirical sciences the concept of objectivity is
frequently associated with the concept of truth,
especially when the postulated verifiability of
the empirical statements refers to their truth-
fulness. Thus, objective law is law whose
adjudications are based on true statements.

Impartiality

Objectivity in law can be perceived as the im-
partiality of the process of adjudication itself.
Hence, objective law is one which sets rules
and principles that obligate those who apply
law (judges, juries, prosecutors, civil servants
who make legal decisions, and so forth), as
well as those indirectly involved in its appli-
cation (legal experts, translators, stenogra-
phers, and so forth) to treat parties in the same
way. They must not favor any of the parties
nor have any personal or emotional involve-
ment in the case, since this would impair the
objectivity of their judgment. A number of
existing legal means (such as the independence
of the judiciary and of the jury, the possibility
of being removed from the case, and so on)
serve to ensure the principle of impartiality. A
variety of such legal means at one’s disposal,
as well as their actual application, form the
basis for evaluating whether or not a law is
objective.

Regulative Idea of Interpretation:
Practical Device

The objectivity of law is also identified with
its objective interpretation. Although legal
philosophers are reluctant about the concept
of an objective interpretation of a legal text, a
certain yearning for such interpretation can
still be traced in literature on the subject. Law-
yers and legal scholars, fully aware of the theo-
retical dangers ensuing from adopting the
concept, frequently use terms such as “ad-
equate,” “proper,” “right,” instead of the term
“objective.” Yet, while using these terms, they
very rarely believe in the real existence of an
ultimate “right” or “objective” interpretation.
What underlies their aspiration for finding the

“right” meaning of a legal text is by no means
a firm belief in the existence of a “right” mean-
ing, but rather practical reasons. After all, a
judge cannot afford to simply state that a text
is equivocal, since this would render adjudi-
cation impossible. He is compelled to choose
one of several possible meanings—it will of-
ten be the meaning with which a lawgiver per-
ceived the text—and accordingly attempt a
plausible justification of his choice. With the
assistance of the idea of “objective” or “right”
meaning, adjudication and justification be-
come much easier.

However, in order to fully understand why
lawyers, especially legal philosophers, are will-
ing to use a concept that is theoretically both
ambiguous and confusing, one should not re-
duce the concept of the “right” interpretation
to its practical aspect. Rather, she or he should
refer to the conviction, expressed occasionally
in the theory of literature, that objective inter-
pretation of a legal text is an ideal to be pur-
sued. The concept of the “objective”/“right”
interpretation of a text—in the way in which
it is understood and used by theorists of legal
interpretation—is an idea which is frequently
perceived to be like Immanuel Kant’s regula-
tive principles (ideas): ideas which help sort
out the interpreter’s performance and give it
some meaningful sense. While dealing with the
transcendental analytic, Kant defined a
number of categories which constitute, shape,
and transform the empirical data perceived by
the senses. However, it is not the categories
that provide one with full knowledge of the
phenomena encountered; it is the regulative
ideas that complete the task by bringing har-
mony and unity into one’s cognizance. Thus
Kant’s regulative ideas—or, as he called them,
focus imaginarius—do not form, create, or
shape anything in the way that categories do.
According to W.H.Walsh, they “regulate, set
guidelines for the researchers to follow in or-
der to achieve the desired unity of science”
and “constantly strive for completeness and
totality” of one’s cognizance. Even though
such aspirations to secure the much desired
completeness and totality of science may never
be fulfilled, the significant role which they play
is, in fact, that of constant encouraging and
inspiring further research. Analysis of the
works of theorists of legal interpretation
clearly points to the fact that the concept of
“right” or “objective” interpretation of a given
legal text is mostly understood not as a belief
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in real existence of an ultimate, right, objec-
tive meaning of the law text, but as a kantian
regulative idea.
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Obligation and Duty
The function of normative discourse is to en-
gender a state of mind whereby a particular
state of affairs is consented to or accepted as
good, right, proper, or justified. The function
of ethical normative discourse is to persuade
individuals to behave or refrain from behav-
ing in a certain way, or in other words to jus-
tify the performance or nonperformance of
certain actions according to criteria that could
be said to constitute a morality. Thus, the func-
tion of normative discourse is to influence
behavior. The normative function of legal dis-
course goes one step beyond that of ethical or
moral discourse. Normative legal discourse
functions, not only to influence behavior, but
to justify the authoritative application of
power to enforce the norms of the system.
The central concept of normative legal dis-
course is legal obligation. A legal obligation
can be viewed as a duty from the perspective
of the person having the burden to perform
or refrain from performing the particular act,
while the person who benefits from the duty
or who can make the claim for it is often con-
ceived as having a right. A person has a lib-
erty or privilege when there is no obligation
to do the act and no obligation to refrain from
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doing the act. Propositions about the exist-
ence of a legal obligation serve a normative
function if they are used in such a way that it
follows from the existence of an obligation to
do or not to do a certain act that the person
having the duty both ought to and is obliged
to do or not do the act. Such statements can,
however, serve merely a descriptive function
when there is no intent to convey a normative
element but merely to describe what the law
provides.

The oldest approach to the normativity of
legal discourse is that of natural law in which
the normativity of the law is derived from the
coherency or consistency between the content
of the law and the nature of human beings
and the world or universe within which they
live. A law is binding if its content is consist-
ent with the laws of nature, whether revealed
by the exercise of reason or by the revelations
of God. If the content of an authoritative pre-
scription is manifestly inconsistent with the
laws of nature, or reason, then it is not bind-
ing and consequently is not a true law. H.L.A.
Hart has produced one of the most cogent
counterarguments to this kind of explanation
of normativity. Hart argues that the issue of
whether or not something is a law is a sepa-
rate question than whether or not it is a good
law. When the two are confused we lose the
clarity of validity by introducing the ambigu-
ity of moral and ethical argument. The two
issues depend upon entirely different criteria.

The coercive theories of Jeremy Bentham’s
and John Austin’s versions of legal positivism,
wherein law is defined as the command of a
sovereign backed by a sanction, furnish an
alternative explanation of the normativity of
legal discourse. Such theories derive the bind-
ing nature of law from the authoritative coer-
cive power by which the laws are enforced.
Hart’s critique of this perspective is generally
considered to be definitive. Hart demonstrates
that such theories are unable to provide a nor-
mative basis for legal obligation or the bind-
ing force of the law. Hart’s now famous
example of the coercive order of a gunman,
demanding that another person hand over her
purse, demonstrates the distinction between
being obliged to do something and having an
obligation to do something. It does not follow
that because an individual is obliged by coer-
cion to do an act that he or she ought to do it,
which is the essence of a normative proposi-
tion about an obligation. By placing the coer-
cive power in the hands of a sovereign



authority, Hart points out that one is left with
neither a plausible analysis of “being obliged”
nor an adequate analysis of the normative
force of an obligation.

A further explanation of the normativity
of legal discourse is furnished by Hart him-
self. Hart argues that the source of the
normativity of legal discourse is to be derived
from the institutional structures of the law as
they function within a social context. Hart’s
theory of law, known as analytical positivism,
has much in common with J.L.Austin’s theory
of performative utterances, and as such con-
stitutes a part of a general theory of social
practices. Social practices such as the law or
promising have two parts, the invoking fea-
tures, which are constituted by a set of rules
which prescribe how the practice is to be in-
voked, and the rules which result from the
practice itself. Hart refers to the former as sec-
ondary rules and to the latter as primary rules.
Hart attempts to explain the normativity of
legal discourse as being derived from the un-
ion of primary and secondary rules in the con-
text of the social practice that engenders
habitual obedience and social pressures for
conformity. A careful analysis of Hart’s argu-
ments, however, reveals a shift from purely
descriptive uses of statements about the exist-
ence of legal obligations to prescriptive uses.
Consequently, Hart’s theory of law has failed
to solve the very issue which he considers to
be central to legal theory, the source of the
normativity of legal discourse.

Theories such as Scandinavian legal real-
ism, American legal realism, and even some
positions within the critical legal studies move-
ment take the position that the normative func-
tions of legal and moral discourse are purely
psychological in that they achieve changes in
attitudes about the law, but their rationality
is an illusion. If this position is correct, then
the law is a fraudulent exercise whereby the
power of the state is used for the benefit of
special and private interests.

As with many classic debates in philoso-
phy, such as those between free will and deter-
minism, skepticism and objectivism, or
empiricism and rationalism, both sides of the
debate, while inconsistent with each other,
appear to be true in certain aspects. Each side
is right, but in a different way, and, since the
two positions are inconsistent, we have to deny
the truth in one position in order to be able to
accept the truth in the other. If and when such
debates are resolved (if they can ever be said to

be truly settled), they are seldom terminated
by one side finally predominating over the other.
Resolution is achieved instead through the
development of a new theoretical position tran-
scending the argument by denying a fundamen-
tal assumption implicit in both of the traditional
perspectives and by inserting in its place a dif-
ferent premise, which allows the relevant truths
of both of the previous positions to survive
without internal inconsistencies.

The traditional arguments about whether
the binding force of the law is derived from its
teleology or from its form, source, or validity
can be analyzed in these same terms. The ob-
vious truth of legal positivism is that the exist-
ence of an obligation depends upon the proper
invoking of the practice and is not derived from
the specific content of the obligation. We have
anumber of obligation-creating practices, such
as legislating, contracting, truth-telling, and
promising, whereby we can create obligations
with any content, within limits. The practices
themselves furnish the justification for the ob-
ligation. It is not the results of telling the truth
or keeping a promising on each particular oc-
casion which binds us to tell the truth or to
keep a promise, but rather the justification of
the practices themselves.

The readily recognizable truth in the non-
positivist’s position is that an appeal to an ob-
ligation entails an appeal to reason. Obligations
are products of practices which are justified by
the teleology of the practice itself. The binding
force of obligation, or its necessity, is not to be
found in the causal connection between the
particular content of a rule and some desirable
state of affairs, but in the causal connection
between the function of the practice and the
ends which justify or explain its existence.

It must be kept in mind, however, that no
practice is absolute. All practices function sub-
ject to a ceteris paribus clause. There are ex-
ceptions to every practice, in that no one is
expected to keep a promise or tell the truth
no matter what the consequences. This holds
equally true for legal obligations. In situations
where the existence of the legal obligation can-
not function to produce the prescribed
behavior, the law itself will generate an excep-
tion, such as the defense of infancy or insan-
ity. When, for example, complying with a legal
obligation will produce a worse result in terms
of the teleology of the law than would not
complying, then again the law will generate
an exception, such as the defense of necessity
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or a principle that will establish a priority in
terms of the teleology of the law such as the
principles that persons should not profit from
their wrongs, salus populi suprema lex (regard
for the public welfare is the highest law), the
nonenforceability of illegal or immoral con-
tracts, and the abuse of right principle of the
civil law. The law has certain goals which are
the goals of the practice itself as a practice.
These would include such objectives as cer-
tainty, decisiveness, clarity, predictability, con-
sistency, and publicity, and so on. Then there
is the matrix of goals which constitute the tel-
eology of the content of the law itself. These
would include such things as peace, safety,
economic prosperity, privacy, and security, and
so forth. The greater the capacity of the law
to generate exceptions in a rule-governed man-
ner where the content of the law is inconsist-
ent with the teleology of the law, the less likely
it will be that there will be an inconsistency
between validity and teleology.

The concept of obligation functions as a
strong kind of “ought” because it also at the
same time functions to express necessity. A
statement that an obligation exists is an ap-
peal not only to reason, but to a kind of rea-
son that is so strong or important as to leave
no room for individual choice. There are many
things which we ought to do, but are under
no obligation to do. These would constitute a
weak form of ought as contrasted with the
stronger ought of obligation within which the
concepts of ought and oblige merge.

Even if we can obtain an adequate theory
of the normativity of legal discourse in terms
of the nature and structure of obligation-cre-
ating practices, we are faced with a second
problem in legal theory. The general assump-
tion is that an adequate theory of the
normativity of legal discourse will be coherent
and consistent throughout the law. We have,
within the legal process, however, at least two
different kinds of obligation-creating practices
which are central to the legal process, each
having its own discourse which is inconsistent
with that of the other. There is law as the rule
of reason, which is founded in the discourse
of moral responsibility, individual autonomy,
and fundamental rights, all of which are the
necessary presuppositions for action. There is
also the discourse of law as fiat and, in par-
ticular, the discourse of political authority.

That is to say, we have the practice of judge-
made law that assumes a theory of individual
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autonomy, fundamental rights, univer-
salizability, and rationality; and we have the
practice of legislation that assumes the sover-
eign power of the state. The fundamental pre-
suppositions of the normativity of case-based
law and that of legislation are directly contra-
dictory. The normative foundations of rights
theories and judge-made law all presuppose
the moral responsibility and autonomous
agency of the individual, which is inconsist-
ent with the sovereign power of the state. This
dichotomy underlies much of the dispute in
political theory between libertarianism and
communitarianism. No version of the social
contract, as yet, has successfully reconciled the
moral autonomy of the individual with the
sovereign power of the state. Our actual legal
practices have evolved rules which set the pri-
orities between the different kinds of laws and
the presuppositions that furnish the founda-
tions of their normativity. Thus we have the
rule of the primacy of the legislature, which
permits the legislature to change any judge-
made laws. Many jurisdictions provide a bill
of fundamental rights, which gives a limited
individual autonomy priority over the sover-
eign power of the state.

It would appear that normativity is rela-
tive to the discourse which constitutes the
particular practice. So long as this is the case
there is no foundation for a claim to an ulti-
mate truth or justice for the law, nor for an
objective foundation for normativity. Contem-
porary critical legal theory challenges the
normativity of legal discourse on the grounds
that the law is often sexist, racist, and favors
economic privilege. Without a unified, objec-
tive foundation for the normativity of the law,
these challenges cannot be met by merely
pointing out the consistency within a legal
normative discourse.

The essential logical property of normative
legal discourse is the universalizability of legal
judgments about obligations. Any judgment
made in regard to a particular situation, that a
particular person is or is not legally obligated to
do a particular act, logically entails that the judg-
ment instances a rule of law such that anyone in
a relevantly similar situation is or is not legally
obligated to do the same act. All criteria of rel-
evancy are teleological. Uni-versalizability func-
tions in normative legal discourse to maintain a
teleological consistency within the legal system
while at the same time avoiding difficult policy,
ethical, and ideological arguments. Thus case-
based reasoning, of the kind manifested in the



doctrine of precedent that relevantly like cases
should be decided alike, is an efficient and eco-
nomic form of normative rationality.
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Omissions

Very broadly, the distinction of act from omis-
sion is between acting and failing to act; or
between a doing or a doing-something, and a
not-doing or a doing-nothing. Further refine-
ment is clearly necessary, for not all failures
to act are omissions. A nonsurgeon who fails
to save a child who can only be saved through
surgery would seem a case in point. Moreo-
ver, when Jack is doing something (for in-
stance, reading a book), he is not doing a
number of other things (for instance, mowing
the lawn, cooking a meal), and we need some
way of specifying which of the things he is
not doing, if any, counts as an omission on
his part.

At a minimum, three conditions seem nec-
essary. First, Jack must have the ability to do
whatever is in question. A nonsurgeon lacks
the ability to save the child, just as a nonswim-
mer usually lacks the ability to save drowning
people. Second, the agent must have the op-
portunity to do whatever is in question. If a
swimmer never comes across a drowning per-
son or if a firefighter never encounters people
trapped in a burning building, then they do
not omit to save someone. To this second con-
dition, a restriction might be appended,
namely, that the agent must have the oppor-
tunity to do whatever is in question in circum-
stances that are not themselves life threatening
or otherwise represent catastrophic loss to the
agent. A firefighter who can only save some-
one by going into and out of control, raging
inferno would seem to fall under this restric-
tion. Third, the agent is or will be expected to
do whatever is in question. When we say that
a surgeon or firefighter “omitted” to save a
person, we in part allude to the fact that he or
she is or may be expected to save individuals
in certain circumstances. This helps to deal
with the many things that the surgeon or fire-
fighter do not do, at a time when he or she is
doing something, and that we do not treat as
omissions. At a minimum, then, ability, op-
portunity, and expectation are the ingredients
required in order to turn a failure to act into
an omission.

Not all omissions, however, are immoral/
illegal ones. To have these, we need to add
certain factors, for example, that the agent is
under a moral and/or legal duty to do what-
ever is in question. (Our knowledge that the
agent is under such a duty helps explain why
we expect the agent to do something.) Jobs
such as surgeon, firefighter, and lifeguard are
in part defined in terms of the duties the job
imposes upon their holders, and holders who
fail to discharge these duties can be held, ab-
sent some excusing condition, to be guilty of
an immoral and/or illegal omission.

This duty view of immoral/illegal omis-
sions, in law sometimes captured by talk of
feasance, nonfeasance, and malfeasance, yields
a further advantage, in addition to the fact
that it enables us to identify which failures to
act on the agent’s part are illegal omissions. It
enables us to characterize omissions as the
failure of the discharge of the duty to occur,
where the discharge of the duty would be the
completed act. In other words, once we know
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what the completed act would be, that is, what
the discharge of the duty would be, we know
what an omission or failure to achieve the com-
pleted act would be; we then construe the lat-
ter in terms of the former. If the lifeguard jumps
in, she discharges her duty and saves a person
from drowning; if she does not jump in, she
fails to discharge her duty and so omits to save
a life. We understand her omission only by
first understanding what the completed act
would be, if she discharges her duty.

This leads naturally into the much dis-
cussed issue of whether omissions are causes.
On the analysis proffered, we need to figure
out why the completed act did not occur. We
want to know what the significant and dis-
tinctive factors were that explain why the com-
pleted act did not occur, why, for example, in
the lifeguard case, an outcome other than life—
indeed, the antithesis of life—was produced
or brought about. This talk of “producing”
or “bringing about” certainly looks causal but
not in a billiard ball sense of causality. It rep-
resents a wider notion.

If a boulder is hurtling down the hill, and if
Jill fails to push Jack out of the way, it may be
tempting to regard her failure to act as suffi-
cient in the circumstances to kill Jack. This is
not true, if billiard ball causality is what is in-
tended, for her omission does not kill Jack,
the boulder does. What her failure to push him
out of the way does suffice to do, however, is
to allow the boulder to kill him. That is, her
omission can suffice in the circumstances to
allow Jack to be killed, though it is the boul-
der that kills him, and allowing to be killed is
not the same thing as producing or bringing
about. Allowing to be caused still operates with
the paradigm of billiard ball causality. The rock
will kill Jack, unless Jill pushes him out of the
way; her failure to push him allows him to be
killed by the rock. In the case of bringing about,
however, the claim is that an omission is a sig-
nificant and distinctive factor in bringing about
a death. Jill’s omission does not, or does not
only, allow Jack to be killed; it actually helps
to bring about Jack’s death. The difference here
is important: if asked what killed Jack, we cite
the rock; if asked what produced or brought
about Jack’s death, we cite both the rock and
Jill’s omission. Producing or bringing about is
a wider notion than causing in a strictly bil-
liard ball sense.

Finally, we can regard what happens to Jack
as both a killing and a death. As a killing, what
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happens to him has the rock as a necessary
and/or sufficient condition of his death, and
we can regard the rock as the active agent in
his death in the strictest billiard ball sense. As
a death, however, what happens to Jack is
treated as an outcome that is produced or
brought about by significant and distinctive
factors in the circumstances of which Jill’s fail-
ure to push him out of the way is one. Both
descriptions, a killing and a death, are appro-
priate. A killing occurs because the rock
crashes into Jack; a death occurs because the
rock crashes into Jack and Jill failed to push
him out of the way. Did her failure to push
him out of the way kill him? Not in the same
way that the rock did. However, the rock
crashing into Jack is not the full story of what
brought about his death. It is easy to see, there-
fore, why we might treat Jill’s omission as a
cause: death is the effect of the rock’s crash-
ing into Jack, and death is the outcome in the
production or bringing about of which both
the rock and Jill’s failure to push Jack aside
figure. Since death obtains in both cases, it
might be claimed that Jill’s omission, together
with the rock, caused Jack’s death. Though
death occurs in both cases, the rock and the
omission do not cause in the same sense.
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Ontology, Legal (Metaphysics)

Legal ontology (metaphysics) is the philosophi-
cal investigation into the existence (or sub-
stance) of law. Legal ontology receives its actual
meaning and significance when distinguished
from the law’s epistemological analysis.

In ancient and primitive societies (in which
the separation, laicization, and formalization
of the law had not yet occurred), the law’s
substance was seen as a unity between ideality
and reality. Historically, in the Greco-Roman
ideal of to dikaion (the just), law is the just
thing itself, the concrete justness of the con-
crete case, which, as a medium in re (medium
within the thing), is hidden in the things them-
selves, although its identification can only be
achieved by citizens through their own com-
munities. As survivals of this past, anthropol-
ogy often uncovers ideas of law in stateless
societies in which customs, contracts, and laws
still form an undivided unity. Customs are
normative expectations and description of the
status quo, contracts record the convention
actually reached, and laws reflect the decision
taken by the community.

Polarization results from attempts at con-
ceptualizing law and reducing it to the ruler’s
enactment. Lex (law) is also distinguished from
the formerly undifferentiated domain of ius
(right). As compared to to dikaion, this is a
change in ius. For, in the notion of the ius, the
behavior resulting in the justum (just) becomes
the core element of the concept; emphasis is
thereby shitted from the thing itself to its rec-
ognition and realization. Similarly, in the no-
tions of Recht, right, droit, diritto, the behavior
embodying the rectum receives emphasis. In
the case of the notion of lex (with the mean-
ings of ?e?? such as colligo (gather), dico (tell),
and loquor (say)), the emphasis is put on “what
has been said” and “what has been collected.”
Thus, the earlier consideration is reasserted,
according to which the standard inherent in
the thing is not enough, and any genuine stand-
ard can only be found through searching for
righteous human behavior.

European legal culture has been long domi-
nated by voluntarism. First, by its expression
of will, the strongest social power opposes it-
self to the law inherited as a tradition, then
starts to control it, and finally ends up domi-
nating it. Thereby, the quality of “legal” is
eventually reduced to the arbitrary act embod-
ied in the sovereign enactment. The under-

ONTOLOGY,

standing of law as a rule becomes separated
from upright conduct. Any rule can become
legal if given a posited form. Legal positivism
teaches the exclusiveness of positive law: it is
positive because of being posited, that is, en-
acted through the due procedure in the due
way and form. This reduces the 7us to the lex.
English legal culture has always found con-
ceptual dichotomy, or polarization, with
axiomatizing pretensions. Even the statutory
law is not accepted as the denial or overcom-
ing of the idea of ius, but rather as a natural
corollary to it. As a survival of the ancient tra-
dition, sometimes the natural law is set against
the positive law as its standard and limitation
in various ways and with varied success.

Throughout the thousands of years of legal
history, a number of trends in legal ontology
and metaphysics were based on ideas set by the
law for itself, proving by this the law’s peculiar
strength. The image of the law as a homogene-
ous and normatively closed medium, which the
law suggests about itself (its existence, its self-
identity, its boundaries, and its limits), has suc-
cessfully subordinated philosophical reflection
to the subject’s ideology. Therefore, the ontol-
ogy of law has to be detached from the sub-
ject’s law and its ideologically formed
self-image. An epistemological criticism of the
law’s self-definition could prove its
unverifiability at most. The genuine ontologi-
cal question is neither its verifiability nor the
disclosure of practical interests lurking behind
the ideologies, but proving why the law’s ide-
ology is an ontological component of the law’s
construction and functioning, its sine qua non.

Penetration of this question is mainly due
to George Lukacs’ posthumous ontology of
social being and to some trends in
deconstruction. Law is theoretically con-
structed, especially modern formal law, as the
aggregate of teleological projections, linguis-
tically formed. (Teleological projections are
reduced to the legal transformation of social
relations, or to the reflection of transcenden-
tal principles or of material determinations
as norms, or to psychological effects or indi-
vidual reactions, or to the stand taken by the
sovereign power.) It is a commonplace that
what gets realized is always more or less, but
something different, from what was originally
intended in teleological projections; shifts in
emphasis, even if unperceivable, can end in
real changes of direction in the historical
process.
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Such changes occur necessarily in the law,
since it has its own system of procedure. Out
of the heterogeneity of everyday practice, pri-
mary teleological projections must be accom-
modated by the law as its own secondary
projections, transformed and made exclusive
by its homogeneous medium.

Law is the medium of social mediation. It
has no independent goal, but allows any goal
to be attained through its procedures. It helps
keep change orderly. It selects its contacts with
other complexes. A threat of resorting to force
has to stand behind it; nominally this is aimed
at each and every addressee. However, it can
actually be enforced only in exceptional cases.
The law would certainly collapse if the need
for implementing sanctions arose at a mass
level. All in all, the law cannot serve as the ex-
clusive carrier of social changes. By its symbolic
reassertion it can only assist the realization of
intentions in the course of their implementa-
tion. It can sanction casual deviances, if these
are already isolated as the exceptions.

As social mediation, law works through the
instrumentality of language, the other com-
plex of mediation. Language can only be am-
biguous and fuzzy—is completely inadequate
for grasping individual phenomena—since it
can resort to classifying generalizations at best.
Logical subordination makes legal mediation
no more than a phenomenal form. Legal pro-
fessionals, through the machinery they oper-
ate, first turn actual social conflicts into
conflicts within the law, then give them a for-
mulation justifiable by logic, and strictly de-
ducible from the positive law, and so transform
them into sham conflicts.

The law must use internal technical con-
cepts to preserve its homogeneity and to close
its system normatively. It postulates its own
construction by the notion of validity and its
own operation by the notion of legality. These
are the two pillars of its professional ideol-
ogy, forming the so-called juristic worldview,
a kind of normativism; this frames juristic ac-
tivity within forms conventionalized within the
law. It suggests the ideological presumption
that expectations formed outside the law can
only be satisfied by activities inside the law.

Thereby, the ontological concept of law has
a wider range than positivism about rules. In
addition to rules and the principles substanti-
ating the rules’ applicability, its concept in-
cludes thought patterns, conceptual
distinctions, ideals, and sensibilities, as well
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as legal techniques and ways to proceed. Le-
gal techniques are the kinds of representation
and skill that define the genuine context of
judicial reasoning in the given legal arrange-
ment, the set of instruments which make it
possible that a dynamic “law in action” will
grow out of the static “law in books” in a
way accepted in the legal community. Accord-
ingly, both the legal technique and the
thoughtculture of the society must be recog-
nized among the law’s components.

In this way legal ontology comes close to
what can be said about law by philosophy of
praxis, cognitive sciences, and linguistic-philo-
sophical analysis. Law is considered to be a
historical continuum, gaplessly fed back by
practice, and reconventionalized through its
everyday operation. It is an artificial human
construct which cannot be interpreted with-
out attending to the community environment
(that is, Ludwig Wittgenstein’s Lebensform)
and interaction.

The law’s concepts are fully technicized yet,
in the juristic ideology, postulate a world as if
they truly reflected the social environment in
which the law is embedded. Marxism and
deconstructionism are quasi-epistemological
criticisms of this reflection. They also criticize
these technical concepts, as instruments of
preservation which conceal the true nature of
this world, falsify it, and so risk that onto-
logical reconstruction will finally transform
into an ideology.
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Oppression
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Order

The conjunction of “law” and “order” is so
familiar that it has nearly come to represent a
single idea in the popular consciousness. Even
philosophers of law seldom ask how these two
ideas are related. A historical framework will
provide the most comprehensive vehicle for
discussing their relation. The emergence of
human law is conditioned by a preexisting
natural order; this need not imply, however,
that natural order is the cause of law, or that
law and order can(not) be identified with one
another.

The Ancient History of Law and Order:
Divine Command

Throughout the ancient world it was widely
thought that through an act of divine com-
mand, cosmos (order) was separated from
chaos. Since in the ancient world, divine com-
mand was generally inseparable from human

and natural law, and since the gradual
secularization of law in the west is predicated
historically upon this religious origin, even the
most ordinary assumptions about the relation
between law and order refer to supernatural
or metaphysical grounds.

Divine command has at least three crucial
functions, and one important analogue; taken
together, these clarify the complex relation-
ship between law and order. The functions are
to order place, time, and cause, and their
epistemic counterparts. The analogue is hu-
man command; its order is a smaller order, or
“microcosm.”

Analytic/Spatial

Epistemologically, when the deity speaks, a pri-
mordial distinction is made between chaos and
cosmos, permitting further distinctions, or
“analysis,” and derivative human knowledge.
Distinctions between nature/convention, sa-
cred/profane, and so on, are dependent upon
the chaos/cosmos distinction. Metaphysically,
the originary act of speaking functions to sepa-
rate the chaos and the cosmos into their proper
domains or regions. Until the deity localizes
chaos, no concept of place is possible; hence,
no space exists where further ordered beings
might emerge. For example, God has to make
a place for Adam before making Adam.

Synthetic/Temporal

Epistemologically, the originary act of divine
command also functions synthetically. All
humanly observable things are composites
which appear (to the ancient mind) to have
been “put together.” In creating such compos-
ites, a kind of knowledge is gained. Metaphysi-
cally, the originary act of divine command
functions to mark the beginning of time. If
time is a form of order (as it seems to be) nec-
essary for further orderliness, then it is hard
to argue coherently that time “preceded” or-
der. For example, the Hebrew creation account
is divided into “days.” Even if the divine com-
mands are divided into separate speech acts,
the implication is that these commands must
be described as occurring in some sort of se-
quence. Hence, time is presupposed in all de-
scriptions after the initial command (“Let there
be light,” and so forth).

Causal
In the ancient world, the creating word of the
deity was the initial “command,” and hence,
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the first act of speaking which could be said to
have the “force of law.” The deity literally lays
down a law that there will be order, and it is
so. Whether this positing is an act of free will
or compulsion on the part of the deity varies
from one tradition to another and is still a
matter of serious debate among theologians.

The Human Analogue
It is not obvious that words (spoken or writ-
ten) should have the power to create a limited
order, binding upon human beings. The idea
of human law is indebted to myths of divine
command in at least a historical way. In the
ancient world this analogue was sometimes
an identity—the deity who spoke was consid-
ered both a legislator for the society and a
member of that society. In other cases, the deity
revealed the law (and therefore the proper
order) for humans through a lawgiver—such
as Moses, Ezra, Jesus, or Mohammed. Either
way the authority the deity exercised over the
natural world came to have political, social,
and moral implications for human life (that
is, the commander of order in the broadest
sense also commanded the human order).
The prevailing precedent of having a human
lawgiver or group of legislators communicate
to the masses this relationship between language
and order provides the basic theological, meta-
physical, and epistemological warrant for the
establishment of human courts and judges to
preside over the human order, just as the “great
judge” presides over the natural order. As the
western conception of law has become increas-
ingly secular, so the power of human language
to command and create order has come to the
center of concern for philosophers of law. The
attempt to provide a nontheological justifica-
tion of the power of human language to create
and destroy order constitutes a pivotal aim in
the philosophy of law.

Implications

Most contemporary philosophers of law re-
main fully within the analogue, rarely inquir-
ing about the genetic or historical relation
between human authority and some “ultimate
authority.” While this may create philosophi-
cal problems at the most basic levels of episte-
mology and metaphysics, it makes pragmatic
sense to assume that creating laws is indeed
possible, and that such law should be binding
for human beings under certain circumstances.
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Depending upon the emphasis a thinker
places on the various epistemological functions
of language in creating order (and regardless
of whether he or she subscribes to the associ-
ated theology), that thinker will bring a cor-
respondingly different notion of order to bear
upon the idea of law itself, and hence, upon
specific legal problems. For example, a phi-
losopher who emphasizes the analytic func-
tion of language will be able to provide a
strong account of how to interpret the black
letter law, but will encounter problems in ex-
plaining how law can be justifiably originated.
Order itself is threatened if new law cannot
be justifiably created. Such is the problem com-
monly faced by nineteenth- and twentieth-cen-
tury legal positivism, from John Austin
(1790-1859) to H.L.A.Hart (1907-1992). On
the other hand, a philosopher who emphasizes
the synthetic function of language in creating
order will be able to provide a rich account of
the processes by which law is made, but will
encounter difficulty in explaining how and
when it should be applied to specific instances,
since every “moment” provides another op-
portunity for making new law. When should
prior law be binding, if ever, and why? Order
is also threatened where previously made law
has no authority. Such is the problem faced
by nineteenth- and twentieth-century legal re-
alism, from Oliver Wendell Holmes (1841-
1935) to Karl Llewellyn (1893-1962), to the
postmodernists. A philosopher who empha-
sizes the causal efficacy of speech will be in-
clined to make the performative utterance the
basis of law, whether that utterance is divine
as in the Catholic natural law tradition, or
human as in J.L.Austin (1911-1960).

Also, differing versions of positivism, real-
ism, and natural law are suggested by various
ways of emphasizing the metaphysical func-
tion of language—as it creates order in the
scope and structure of space (for example, in
designating a certain property sacred or pro-
fane, public or private), time (for example, in
the extent to which history is knowable and
binding, in concepts such as the power of prec-
edent and the designation of certain time pe-
riods as having a special legal significance, for
example, legal holidays, tax deadlines, and so
forth), and causality (for example, in the ex-
tent of free will and nature/nurture factors in
influencing behavior and hence legal respon-
sibility). Thus, the view one holds of norms
and laws as such, as well as the specific norms



and laws one advocates, are largely traceable
to the function of order one emphasizes.

Those who hold extreme views in the phi-
losophy of law can often be seen as reducing
all the functions of language in creating order
from three to just one, thereby eliminating the
dialectical relationship between the root func-
tions of law and order. For example, anarchism
reduces all of law to individual speech acts (oc-
cupying an infinitesimal space/time region),
which deny to commands all causal efficacy.
The latter denial is based in the reduction of all
causal order to individual free will (or corpo-
rate free will in communitarian versions, like
Noam Chomsky’s anarcho-syndicalism). An-
archism is on this account, therefore, an attempt
to have order without law. At the other extreme,
fascism sees order as a holistic property of the
body politic, which is determinative of and
concretized in the law of the state (or the will
of the leader, understood as the metaphysical
locus of the state). Questions of order are un-
necessary where the law of the state reigns, and
vice versa. This can be described as a reduction
of the three ordercreating functions of language
to a single function (in which space, time, and
causality are no longer clearly distinct).

Only two extreme views are mentioned here,
and most views of the relation of law and or-
der require more mixing and balancing of the
elements and funtions of language in creating
order. Nevertheless, all views are susceptible to
analysis using the three functions identified.

Two Contemporary Views of Order

The two most influential contemporary views
of order are those of Hans Kelsen (1881-1973)
and Michel Foucault (1926-1984). Neither
thinker fits cleanly into a traditional category
in the philosophy of law, but Kelsen is closer
to positivism while Foucault’s historicist and
marxist sympathies place him closer to criti-
cal legal realism.

Kelsen

Kelsen’s “pure theory of law” is largely re-
sponsible for much of the current discussion
of order in the philosophy of law. A simpli-
fied version follows.

For Kelsen, pure law is a normative order
which can be adequately described and
grasped without reference to a particular his-
torical, political, ethical, or cultural context.
Other systems of norms aside from law are
possible, as are other orders, but while law

]

does not exhaust order, it is an order. The prin-
cipal features of legal norms are that they are
descriptive, interpretive, based upon a
Grundnorm (or “basic norm”), and created
by acts of human will.

In dealing with the standard positivist di-
lemma over the legitimate creation of law,
Kelsen suggests that newly created law derives
its validity from other law, which must be ulti-
mately traceable to the basic norm. This cre-
ates a hierarchy in both space and time to which
decision makers must appeal in applying the
law correctly. Specific norms are validated or
invalidated through their relation to the “ba-
sic norm” (such as “the sovereign should be
obeyed”), which Kelsen believes requires no
justification itself (since it must be presupposed
in any system of legal norms). This “basic
norm” need never be fully interpreted in laws,
nor even consciously realized by those who live
and judge under its auspices. The “basic norm”
is the source of all norms (and therefore of all
valid legal norms), but Kelsen is not overly con-
cerned with the origins and foundations of the
basic norm. He identifies the social order with
the natural order and relies upon science to
explain the natural order.

Relative to the three functions of order in-
dicated previously, Kelsen presents a fairly
balanced account, emphasizing analysis over
synthesis on foundational matters. He
deemphasizes, on one hand, the causal func-
tion of language by making law foremost a
descriptive, interpretive activity, but on the
other hand reintroduces the causal function
at a deeper level in his voluntaristic account
of the creation of legal normative meaning
through acts of will. Such acts of will must
occur for legal norms to be subsequently iden-
tified, interpreted, described, and systemati-
cally represented.

Foucault

Michel Foucault’s complex views on order are
also oversimplified in what follows. In his
magnum opus Les mots et les choses (Words
and Things), Foucault argues that general
forms of order undergo ruptures in history,
and that the basic structures which consti-
tute the form of all possible knowledge in a
given age (an “episteme”) may quickly and
completely change. These forms of order are
not consciously adopted by the people living
in an age, but rather, they operate as limits
upon the grid of discourse in that age. All
ideas which emerge in an age, whether in the
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human or natural sciences, art, law, philoso-
phy, and so on, must therefore be described in
terms of the prevailing form of order in that
age. Due to the restrictions inherent within a
given form of order, some ideas simply can-
not be thought within the confines of an age.

Thus, the law of an age (like any other con-
crete instance of discourse) is strictly correla-
tive to the form of that age, and the law is
best described upon the basis of this relation.
For example, according to Foucault in The
Order of Things, law in the Enlightenment is
justified precisely insofar as it conforms to the
“genetic” and “mathetic” poles of represen-
tation, which constitute the general science of
order for that age. However, for Foucault,
forms of order change more quickly than hu-
man institutions, creating a historical lag in
which the institutions of an age embody a
notion of order no longer coherent for the
people living in that age. Such a lag may oc-
cur in discourse of all sorts: historical texts
(for instance, the United States Constitution)
or institutions (for instance, the prisons or the
courts). In time, however, historical texts and
institutions can come to be reinterpreted
within the context of the new form of order,
in which case the institution is no longer the
“same institution.” It is still too early to pre-
dict the full effect of Foucault’s notion of or-
der upon the philosophy of law.
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Ownership
To own something is, at least, to have some
determinable range of rights over it. Owner-
ship performs two essential legal and social
functions. It determines what rights persons
have over things and it determines how such
rights are acquired, transferred, or alienated.
Various forms of ownership, for example, pri-
vate, public, corporate, communal, are distin-
guished from one another by means of
differences in the rights they assign to owners
and in the means of acquisition, transfer, and
alienation of such rights. Private ownership,
or liberal ownership as some have called it, is
understood as being composed of the rights to
possess, use, manage, the income, the capital,
security, transmissibility, and the absence of
term. Other forms of ownership, such as com-
munal or public, are composed of different
rights in so far as they lack the right of trans-
missibility. Forms of ownership also differ from
one another in terms of what can be owned
and the methods of acquisition and transfer.
John Rawls argues that the community as a
whole should be acknowledged as owning the
talents and abilities of each of its members.
This is a significant departure from the rights
of private ownership where each person alone
possesses these rights. Others have argued that
rights over land and resources are not indi-
vidually possessed but possessed by the com-
munity as a whole. Crimes such as theft and
trespass are defined as violations of the rights
owners may exercise over what they own.

A major disagreement over how owner-
ship of things is acquired centers on
howthings such as land and resources are



originally appropriated. One school of
thought, represented by Jan Narveson and
Robert Nozick and following from the argu-
ments of John Locke, holds that unrestricted,
inviolable private property rights are acquired
by mixing one’s labor upon what is not al-
ready owned by someone, while other schools
of thought, represented by David Gauthier
and Stephen Munzer, either hold that labor
does not justify original appropriation of
what is unowned or that the rights acquired
by original appropriation are limited by re-
strictions, such as economic efficiency or the
common social good. One contemporary il-
lustration would be legislatively imposed en-
vironmental protection restrictions limiting
rights of land subdivision or waste burial
where a legislative body imposes limits on
owners’ rights in an effort to protect the en-
vironment from deterioration. Some would
claim that this is an unjust appropriation of
the rights of owners or that it is an unfair
distribution of social costs in which land
owners must bear a disproportionate burden.
Others would argue that the legislation is a
legitimate exercise of society’s rights over its
lands and resources.

Reductionist analyses of the concept of
ownership imply that ownership can exhaus-
tively be defined in terms of these various sets
of rights, as shown by James Grunebaum,
while nonreductionist analyses imply that
there is something more to the conception of
ownership than a set of rights. Nonreduction-
ists believe that ownership cannot be under-
stood solely as a collection of rights because
of the way people identify and fulfill them-
selves in relation to what they own or because
of the ways that what people own establish
relations within societies, as stated by Munzer
and John Christman.

Moral justifications of particular forms of
ownership utilize a variety of different meth-
ods. One common method is to explain how
a form of ownership is rationally compatible
with a single moral principle, as do
Grunebaum and Christman, several moral
principles, as do Lawrence Becker and Munzer,
or various conceptions of rights, as does
Waldron. The moral principles can be either
deontological or consequential, and there is
substantial disagreement about the relevancy
of economic efficiency and economic produc-
tivity to the justification. A second method,
used by David Gauthier and Jan Narveson, is

to derive a form of ownership from the condi-
tions of a hypothetical state of nature. States
of nature derivations differ depending upon
assumptions about conditions in the state of
nature that specify levels of scarcity or abun-
dance of land and goods, the rights individu-
als naturally possess, and the range of rights
which vest by acts of appropriation. A third
method, used by Rawls, justifies the form of
ownership as an implication from an original
contract to establish the fundamental rules for
society. The particular form of ownership cho-
sen in the original contract or the form which
would be chosen in a hypothetical contract
would be considered morally justifiable. There
does not appear to be any consensus about
the relation of the method of justification to
the form of ownership that is ultimately justi-
fied, that is, no one of the methods seems to
support one of the forms over the other.

Both private ownership and communal
ownership have been criticized from various
moral perspectives and defended from others.
Private ownership is alleged to better preserve
individual freedom than other forms, espe-
cially communal ownership, because private
ownership protects each owner from interfer-
ence by the state insofar as inviolable private
ownership rights place absolute limits on gov-
ernment actions. Communal ownership, it is
argued, permits the state or the majority to
control individual choice and to regard the
individual as simply a collectively owned so-
cial asset. Private ownership, however, is criti-
cized because in a free market economy it
permits gross inequality in individuals’ in-
comes, which leads to exploitation and to a
permanent class structure in society. Defend-
ers of communal ownership argue that greater
personal equality and autonomy (in the sense
of positive freedom) result from collective par-
ticipation in decisions about how land and
resources are to be used and developed by the
community. Recently, mixed forms of owner-
ship have been proposed in which the owner-
ship rules for land and resources are markedly
different from the rules for self and labor, as
well as the rights of use and control being sepa-
rated from the rights to income.

Much has also been written on the rela-
tion of private ownership to economic organi-
zation. While many have argued that private
ownership with no governmental restriction
on the rights of owners is essential to a free
market, others have argued that a freely com-
petitive market is possible with limits on some
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of the rights of owners. Among the limits on
the rights of owners that are thought com-
patible with maintaining a competitive mar-
ket are limits on the appropriation of
economic rent either from one’s labor or from
possessions and rights to individually control
resources. The role of private ownership as a
necessary condition for either economic effi-
ciency or dynamic productivity has also been
questioned. The separation of management
from owners’ rights to income, the institu-
tionalization of research and development,
doubt about the centrality of income as a
motive, and skepticism about the possibility
of defining economic value independently of
ownership rights are among the reasons given
for doubting that only private ownership can
stimulate efficiency and productivity at ap-
propriate levels.
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Paine, Thomas (1737-1809)

Thomas Paine was born in Thetford, a Nor-
folk village about seventy-five miles from Lon-
don, and died in New York City. Though Paine
had great influence in his time, for example,
providing some of the key intellectual under-
pinning of the American Revolution, he was
also well ahead of his time. Jack Fruchtman
states that “Paine argued for many of the poli-
cies which twentieth-century moderns have
associated with the liberal welfare state: free
public education, public assistance, oldage
benefits, and inheritance taxes on the wealthy.
The astonishing fact is that Paine argued for
these policies two hundred years before the
rise of the social welfare state.” Fruchtman
writes that, in Rights of Man and Agrarian
Justice, “Paine’s goal was to consider how to
help the less fortunate members of society, es-
pecially the working poor.” Paine frequently
cites Jean-Jacques Rousseau in these works.
The revolutionary Paine supported this liber-
alism and remains even today a hero to those
on the self-described “extreme left,” such as
Christopher Hitchens. Many associate Paine
with the leveling philosophy of some in the
American Revolution.

How can we reconcile all this with Bruce
Kuklick’s claim that Paine “believed in
laissezfaire economics”? The liberal welfare
state is anathema to laissez-faire economics
and libertarianism. Kuklick believes that “[t]he
doctrine of a free market was coordinate with
that of a powerful federal authority that would
promote commercial and territorial expan-
sion.” However, a genuinely free market, by
definition, cannot be propped up with gov-
ernment subsidies. A free market economy is
a hostage to all market forces, good and bad.

The Articles of Confederation failed to achieve
the most desirable economic unity for the freed
colonies, so the U.S. Constitution was ratified
largely to achieve economic unity by central-
izing power. As Kukiick observes, Paine “had
always favored the centralization of govern-
ment, first as a means of fighting the war, then
as a precondition of a strong democratic em-
pire....”

Paine’s commitment to natural rights may
explain his support of a strong democratic
empire. Such an empire might win governmen-
tal recognition of these natural rights shared
by all around the world. Paine famously pro-
claimed: “My country is the world, and my
religion is to do good.” He was a humanist
and a revolutionary “do-gooder.”

Paine’s greatest importance for philosophy
of law is in his defense of natural law and natu-
ral rights, especially in his Rights of Man
(1791-1792), which was Paine’s response to
his friend Edmund Burke’s attack on the
French Revolution. Paine also wrote in Com-
mon Sense (1776) that “[i]n this first parlia-
ment every man by natural right will have a
seat.” He emphasized the “happiness of the
governed.” Paine’s philosophy greatly pro-
motes the idea of combining natural rights
with secular humanism and globalism.

Paine was rejected by the American Philo-
sophical Society in 1781 but was finally ac-
cepted in 1785. The society gave no reason for
the rejection of his nomination, but Fruchtman
concludes that “Paine’s argumentative style
likely sparked resentment against him, espe-
cially when nomination practically meant au-
tomatic admission.” Paine’s success and great
ability to write in an accessible and powerful
style were also sources of resentment, especially
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since he had begun his career as a writer rather
late in life (for example, “These are the times
that try men’s souls” and “The summer sol-
dier and the sunshine patriot will, in this cri-
sis, shrink from the service of their country”).

The end of Paine’s life held much bitterness.
Symbolically, nagging frustration met his busi-
ness ventures in trying literally to build bridges
of his own design. Globalism appeared in
Paine’s hopes to build political bridges between
America and England, and even between tradi-
tional enemies England and France. The ingrati-
tude and outright hostility of many whose
causes he had championed so successfully in
America and France increased Paine’s despair.
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Parenting and Childrearing
The rearing of children is an appropriate mat-
ter for legal regulation inasmuch as three dis-
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tinct sets of interests are involved. Children are
vulnerable dependents who need to be brought
up within a caring, stable environment by ap-
propriate adults with whom they can form rela-
tively permanent, mutually affectionate
relationships. Society has an interest in the
health, well-being, education, and socialization
of its future citizens. For adult human beings
the having and rearing of children can be an
extremely valuable, and perhaps centrally im-
portant, life experience. The legal regulation
of childrearing should consist in an allocation
of specified parental responsibilities to particu-
lar guardians. Trusting to the general generos-
ity of strangers will not suffice. Moreover, the
regulation of childrearing after birth is prefer-
able to, though not exclusive of, the anterior
control of who shall actually bear children,
which is beset by considerable difficulties, both
of principle and of practice.

Two broad areas of jurisprudential discus-
sion are indicated: in what rights and duties
does the discharge of these parental responsi-
bilities consist? Who should be given these
responsibilities? They are interrelated in so far
as a principle of parental attribution may also
specify the nature of the responsibilities. With
regard to parental rights and duties, there are
two further important questions concerning
priority and extent: are parental rights prior
to, and independent of, any parental duties,
or do they derive from a prior duty to care for
the child? The priority of parental rights to
duties may be argued to derive simply from
parental status, or from some “natural” fact,
such as superior power, traditional authority,
or ownership. The priority of parental duties
to rights may be argued to derive from the
existence of fundamental interests in the
proper rearing of a child. Crucially, the proper
discharge of that prior duty will limit, and
determine the character of, any parental rights.

The two major factors in the determina-
tion of the extent of parental rights are a speci-
fication of what rights, if any, are possessed
by children themselves, and any public inter-
est there may be in ensuring that children are
brought up a certain way. Children’s rights
are standardly thought of as “welfare” and
“liberty.” A child’s right to a certain standard
of health care and education straightforwardly
limits what a parent may do in his rearing of a
child. A parent’s right to choose for his child
yields to the child’s liberty right to make her
own choices, acquired on majority. Article 12



of the United Nations Convention on the
Rights of the Child formalizes a now familiar,
intermediary, principle that the views of a child
on all matters affecting his or her interests
should be given due weight in accordance with
his or her age and maturity.

Society retains an interest in ensuring that
all children receive a certain, basic level of care.
Although the state delegates parenting duties
to specified individuals, it remains parens pa-
triae, parent in the last instance, caring for
those children who lack a guardian, and with
the right to intervene should the level of pa-
rental care fall below a specified threshold. On
the whole, western law has determined that
threshold by defining what shall count as sig-
nificant harm to a child, rather than by stipu-
lating a minimum level of acceptable
parenting.

Two opposed models of parental rights and
duties can be offered. At one extreme is patria
potestas, whereby, under Roman law, a father
rightfully exercised absolute and unlimited
control over his offspring. At the other extreme
is the notion of a “trust” wherein the parent
and state are merely trustees, during minority,
of the child’s rights, a trust which must be ad-
ministered solely for the child’s benefit. On the
whole parental rights have been “eroded” or
“fragmented” over time. Two general rights
retain their importance: that of autonomy—
the freedom of parents to determine the best
upbringing for their child—and that of pri-
vacy—the right of parents to bring up their
children free from intervention by public agen-
cies, so long as the level of parental care does
not fall below the specified threshold.

In contemporary western law, parental
rights are normally possessed exclusively and
indivisibly; that is, they are all possessed by
only one or two persons. In determining who
shall have these rights biological kinship and
marriage have, historically, received the most
emphasis. By contrast, parental adequacy, that
is, fitness to discharge the duties of care, may
be important in cases of adoption or foster-
ing, where parental rights are alienated, or in
custody disputes, where opposing claims to
exercise parental rights are made. However,
fitness to parent does not normally determine
the initial distribution of parental roles, which
are assumed to follow from the existence of
evident, natural ties.

The obvious context for discussion of the
allocation of parental rights is the family. The

generally acknowledged right to found a fam-
ily comprises a right to bear children and a
right to rear those one has borne. It might seem
that anyone who can have children thereby
acquires, at least in the first instance, parental
rights over their own offspring. However, the
right to bear is not an obvious correlate of a
right not to bear, that is, the right to control
one’s fertility, nor is it an evident extension of
a right to sexual autonomy or privacy. The
thought that natural parents should rear their
own children may owe much to the idea that
the procreative act generates rights over the
resultant product. This involves a
proprietarian argument, due in the first in-
stance to the labor theory of property of John
Locke (1632-1704), and which, though gen-
erally discredited, continues to cast a long
shadow over jurisprudential thought about
parenthood.

It is also true that important social inter-
ests may be served by maintaining certain sorts
of relationships and institutions, chiefly the
traditional family and marriage. The family is
an important intermediary association be-
tween individual citizen and state, a “haven
in a heartless world,” a source of diversity in
lifestyles and values, and perhaps the most
obvious or natural way in which parental re-
sponsibilities may be discharged. Moreover,
alternatives to the family, such as
communalized childrearing, can seem unat-
tractive and are unlikely to be freely chosen
by all. Yet it should be recognized that a fam-
ily need not comprise two parents, of differ-
ent gender, both biologically related to the
dependent children.

This fact has been reinforced by the devel-
opment of the new reproductive technology,
which has had at least two significant conse-
quences. The first is the pronounced separa-
tion of biological parenthood from legal and
social parenthood, that is, who is causally re-
sponsible for bringing a child into being, who
has the legal title of parent, and who is actu-
ally acknowledged as bearing responsibility for
a child. The second consequence is the exten-
sion of the capacity to bear children to per-
sons previously unable, such as the infertile,
or unwilling in virtue of their sexual prefer-
ences. The determination of who shall rear a
child, artificially conceived or gestated by a
third party, will consequently involve an un-
certain balancing of three types of considera-
tion: biological kinship, parental fitness, and
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a social interest in privileging a certain famil-
ial structure.

In sum, the law should ensure that chil-
dren are reared by someone; but the funda-
mental issues—who shall rear whose children
and what rights to rear shall be divided among
whom—remain unresolved.
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Parties, Contractual
According to common law, an offeror has the
power to make a contractual offer to the whole
world, to a specific group, or to an individual
Anyone in the position of the offeree, how-
ever, must address some specific offeror. When-
ever specification is undertaken or required,
an error must be relevant to the question of
contract formation, and will seem to raise the
issue of personal identity and how attribute
differs from identity. Legal consequences di-
verge. A mistake merely about someone’s at-
tributes, it is said, will not avoid a contract at
law, but where identity matters and when the
wrong party is addressed, no contract could
be formed.

Whatever judges and jurists may be heard
to say about this, the issue of a contractor’s
identity need not raise directly any of the puz-

zles about personal identity discussed by phi-
losophers. In contract formation, the problem
of mistaken identity is one about reference and
of what is involved specifically in addressing
someone else. Personal identity, on the other
hand, is about the problem of the criteria for
the reidentification of those to whom one has
already successfully referred. So a three-part
distinction matters at once: (1) referring to
persons (already assumed to have personal
identities), (2) attributing things to them, such
as creditworthiness, and (3) addressing some-
one, someone to whom one refers. To refer is
to pick out someone so that attributions can
be made. To attribute is to assign some prop-
erty, feature, or characteristic, truly or falsely,
to whomever one refers. To address is to sin-
gle out someone (or group) as the recipient of
a statement, specifically in the course of acts
of referring and attributing. To make the er-
ror of attributing wealth to Mr. Poor requires
referring to him, though not necessarily ad-
dressing him.

How, then, does one commit a mistake of
identity but not of attribution? One suffers
confusion here of a certain kind, specifically
between the person with whom one deals (and
so addresses) and someone else with whom
one does not deal directly but also addresses.
If one does not know that Dr. Jekyll was also
Mr. Hyde, there is no mistake or confusion of
(fictional) identities, merely a want of infor-
mation about the one. Our usages about iden-
tity are not always helpful. We sometimes say,
for example, that authorities in a witness pro-
tection program give someone “a wholly new
identity”; this is, however, to change the indi-
vidual’s public attributions, such as name,
appearance, address, and history. (Perhaps we
speak of “new identity” because the aim is to
prevent the witness’s reidentification by the
wrong people.) For mistaken or confused iden-
tities, A uses speech with the intention of ad-
dressing B and C in the mistaken belief that B
= C. The fact that the equation fails does not
prevent reference or address; it doubles it. One
might bargain, for instance, directly with Ms.
Thick but think, quite innocently, that she is
Ms. Thin. Because singular address, we as-
sume, was required in this case, no contract
was formed—it must be void ab initio—for
one party who was addressed, namely, Thin,
did not accept the offer. It follows that some-
one duped by an alias into thinking the per-
son one deals with is creditworthy has not
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suffered a confusion of identities—only an
error of attribution—for address goes through
to the person using the alias and no other.

The following is the problematic situation
within which the law must work. Arthurs,
under an apparent contract, delivers certain
goods to Bold in the false belief that he is Cal-
low. Bold then sells the goods to Dizy, who
knows nothing of the mistake by Arthurs. If
the dealings were face to face, without doubt
A addresses B. The question then becomes
whether A had addressed C as well in the be-
lief that B=C; if so, the contract (excluding
fraud for the moment) is void (as distinct from
merely voidable) for identity mistake. Further-
more, D never had title to the goods she got.
If the parties dealt at distance, the question
simply is a more difficult one of the same or-
der, namely, was there unrecognized dual ad-
dress? However, when B is a fraud, a dilemma
is forced upon the court.

How exactly should fraud count? The
fraudulent act could be deemed irrelevant.
When there is a confusion of identities, how-
ever induced, no contract is formed and Dizy
lacks good title. In that case the court must be
sure that A addressed both parties in the be-
lief that “they” were one. This could happen
if A addressed C and B interjects himself later
claiming to be C. To decide that fraud is rel-
evant to the contractual issue (the more usual
course) is to decide that A was simply duped
by B into a belief that B was creditworthy or
otherwise desirable. This was achieved on this
occasion (albeit in a way that looks as if it
produced an identity confusion) by a self-in-
troduced impersonation, rather than an alias.
Once this particular deceit is seen for what it
is, there is little temptation to find that A ad-
dressed the impersonated individual in his of-
fer, even though he referred to him in the
course of attribution. All that mattered to
Arthurs was the creditworthiness of the party,
Bold, with whom he dealt directly. The con-
tract becomes voidable, not void, in the com-
mon law. Whether D gets good title then
depends, in a sense, upon the celerity of A.
Dizy will not get good title if Arthurs acts to
disaffirm the contract before Bold sells to her.
Indeed, it could happen in this case that Dizy
will be legally required (in conversion) to pay
Arthurs for the goods if they cannot be re-
turned. This is the same result as with an in-
nocent mistake of identity. This can be hard
for innocent third-party purchasers like Dizy—
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a state mitigated only by the fact they often
got a “deal” from Bold. The usual situation,
however, is that A has not been paid, B him-
self had received payment from D, and A is
none the wiser during this period. This situa-
tion is hard for the victims of fraud, for while
A can sue B for deceit, B is likely to be judg-
ment proof or impossible to find. Here the
common law has found justice to be elusive.
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Parties to Criminal Conduct

The parties to criminal conduct include the
principal offender and the accessory; an indi-
vidual can also be held vicariously liable for
the actions of another. The principal offender
requires little explanation, since such persons
are to be held responsible for their own crimi-
nal actions or omissions. The individual who
is held to be criminally liable because he or
she either is vicariously liable for another or
is an accessory to a principal requires closer
examination.

The basis of all criminal liability is that the
accused, acting freely, possessed the mental
element necessary for the commission of the
crime (mens rea), that the conduct element of
the crime has been fulfilled (the actus reus),
and that there is a causative link between the
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foregoing and the harm suffered by the victim
or the crime committed (causative link). These
requirements are straightforward in the con-
text of attribution of criminal liability and
punishment to a principal offender. The situ-
ation becomes more complex when there are
coaccused, that is, aiding and abetting,
accessorial liability or art and part liability, or
where the accused is held to be vicariously li-
able for the actions of another.

The principles of accessorial liability can
be found in Roman law, and it is from this
source that they were inherited, with the re-
ception of Roman law in Europe. To establish
accessorial liability there must be evidence of
a common plan between the coaccused, for
example, in the context of a bank robbery,
where each accused had an allocated task but
all are ultimately held criminally liable for the
robbery, even if the role of a particular accused
was only minor. Alternatively, the common
plan and the shared criminal liability may arise
spontaneously, for example, in the case of a
spontaneous street fight or assault. The na-
ture of the liability imposed upon the acces-
sory is that one becomes equally liable with
the principal actor for the completed or at-
tempted crime. Liability is therefore depend-
ent on there being a principal offender.

The actions which create such liability must
not only influence but also assist the principal
offender in committing the crime. It is essen-
tial that the accessory intends to assist the prin-
cipal to commit a criminal act, and therefore
some knowledge of the criminal activity is re-
quired. This knowledge need not be detailed
for art and part liability to be created. There
are three forms of activity which would result
in an accessory being art and part liable with
a principal offender: by counsel or instigation,
by provision of material assistance for the com-
mission of an imminent crime, and by assist-
ing at the actual commission of the crime.

Following the principles of legal responsi-
bility, an accessory who withdraws prior to
the commission of the planned criminal offense
may escape criminal liability. An accessory
who withdraws at the preparation stage will
not be held to be art and part liable, because
there will be no evidence that this person has
participated in the commission of the crime.
If there is withdrawal by the accessory after
the commission of the crime has commenced,
then criminal liability will only be avoided if
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the accessory contacts the law enforcement
authorities in order to prevent the crime be-
ing committed.

The attribution of accessorial liability be-
comes more difficult when the principal of-
fender departs from the common or
spontaneous plan. The liability of the
coaccused in these circumstances is determined
by the extent to which the actions of the prin-
cipal were reasonably foreseeable and also if
the actions of the coaccused suggest retrospec-
tive agreement, for instance, where an assault
is continued on a victim after a weapon has
been used. In the event that the actions of the
principal are considered to not be reasonably
foreseeable, or they are not retrospectively
supported, each accused will be judged only
on his or her own actions.

In Roman law there was a positive duty
upon a slave to prevent certain offenses being
committed, for example, scelus Silanianum
was the consequence of the duty upon slaves
to guard their owners at the risk of their own
lives. If the slave failed to prevent the owner’s
murder, the slave was treated as an accessory
to the principal offender. Although positive
duties to prevent harm exist for certain groups,
for instance, parents toward their children,
failure to prevent an attack by a third party,
at the risk of the parent’s own life, would not
attract this penalty.

Roman law punished the principal and
accessory offender equally. The Christian em-
pire placed more emphasis on subjective re-
sponsibility. The latter is still followed, and
consequently there is often a gradation of pen-
alty among offenders.

Vicarious liability is generally not part of
criminal law. In Roman law it was more promi-
nent. Ulpian in the eighteenth book on the
Edicit reports: “If a slave slays with his mas-
ter’s knowledge, he obligates the master in full,
for the master himself is considered to have
slain; but if with him unaware, there is a noxal
[vicarious for harms] action, since on his
slave’s wrongdoing he ought not to be liable
for more than noxal surrender.”

In modern law, vicarious liability is similar
to strict liability, since both involve convicting
someone who lacks any mens rea for the crime
committed. Although injustice is involved in
both, it is more prevalent in vicarious liability,
since here no action whatsoever is required of
the accused. Before vicarious liability can at-
tach to A, it is necessary to demonstrate that
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the relationship of A to B is appropriate to make
A responsible for B’s actions. The rules of tort
regarding the extent of this liability apply in
criminal law. It is generally only found in the
context of the relationship of employer to em-
ployee, and the employer is not to be held re-
sponsible for any offenses committed by an
employee acting in pursuance of a private plan.
Since the employer clearly lacks the mens rea
for any offense committed by an employee, this
form of liability only occurs in strict liability
offenses.

Joint and several liability is unique to the
law of tort. This form of liability arises auto-
matically in the context of a partnership where
all of the partners are held liable for a wrong-
ful act, an omission, or a debt created by an
individual partner in the partnership name.
Joint and several liability can also be created
by agreement; for example, it may be a condi-
tion of a contract that the parties assume joint
and several liability for any sums owed to the
supplier of goods. In these circumstances an
individual is assuming in advance liability for
the actions of the other parties involved.
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Pashukanis, Evgeny Bronislavovich
(1891-1937)

Evgeny Bronislavovich Pashukanis is consid-
ered to be one of the most outstanding and
perspicacious of the marxist philosophers of
law. He is the only marxist philosopher of law
whose work continues to generate academic
interest outside the circles of marxist scholar-
ship. His theory has been labeled as “the com-
modity exchange theory of law.”

Pashukanis made a spectacular entry into
the academic and political world of bolshevik
communism in 1924, in the now defunct

PASHUKANIS,

USSR, with a little book entitled The General
Theory of Law and Marxism: An Experiment
in the Criticism of Basic Juridical Concepts.
This work was a revision of a conference he
delivered in 1923, which explains its dense,
abstract, and clearly more suggestive than di-
dactic character. This book projected
Pashukanis from a relative anonymity—a
popular judge from 1918 to 1920 and a coun-
sellor of law from 1920 to 1924—to the sum-
mit of the newborn marxist theory of law in
the Soviet Union. Thereafter, his political and
academic career confirmed Pashukanis as the
dean of the marxist theory of law. Pashukanis
successively revised his theory from 1925 to
1937. He was executed by the political police
(NKVD) in 1937 as an enemy of the people
and rehabilitated in 1956.

It is a commonplace that The General
Theory of Law and Marxism, published in
1924, assured the place of Pashukanis in the
history of legal theory in the twentieth cen-
tury. It is an imaginative, fascinating, and com-
plex book. The central point for Pashukanis
consists in advancing a systematic reflection
on legal epistemology. In this sense, Pashukanis
searched to analyze the basic juridical concepts
(legal norm, legal relation, legal subject, and
so forth), in the same way as Karl Marx, in
his Capital, examined the basic concept of clas-
sical political economy. In fact, in Pashukanis’s
view, both legal and economic thought offer
abstract descriptions of the concrete relation-
ships that form the material base. These rela-
tionships and practices could not exist if there
were not established stable patterns of expec-
tations among the social actors. Thus,
Pashukanis suggested that through the social
development of a modern “commodity pro-
ducing society,” the basic juridical concepts
acquire their status as abstract, universal, and
systematic. From this epistemological position,
Pashukanis rejects all the marxist tradition
from Friedrich Engels, a tradition which as-
sociates the law with notions of ideology, class,
and interest.

The basic epistemological reflection of
Pashukanis is confirmed in his theory of juridi-
cal fetishism. Paralleling Marx’s theory of com-
modity fetishism, Pashukanis states that the
basic juridical concepts explain the hieroglyphi-
cal conditions under which people live.
Pashukanis can thus identify the law as an ab-
stract intermediary that permits social relations
to function for what they are: social relations.
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The specific social relations which explain the
morphology of law are, according to
Pashukanis, the equivalent exchange of abstract
rights. It should be noted that this theory of
juridical fetishism is a theory of how law func-
tions socially and has nothing to do with the
concept of ideology, since it does not necessi-
tate any relation to consciousness.

The morphology of law founded in ex-
change is pursued by Pashukanis in his con-
ception of the “form of law.” The legal form
is affirmed as a universal equivalence between
legal subjects. This universal equivalence
equalizes abstractly the unequal social inter-
ests in the form of law. Thereby the law is only
a modern phenomenon, a “bourgeois” con-
cept, and the notion of feudal law is strictly a
nonsense. Pashukanis is thus able to develop
a highly interesting analysis about the evolu-
tion of law, the nature of postfeudal legal
thought, the historical dominance of private
law categories and forms of thought, the con-
nection between legal institutions and juridi-
cal theories, the relationship between natural
law theory and legal positivism, the
instauration of a public authority in the law,
the problematic nature of legal reasoning and
legal theory in the area of public law, the rela-
tionship between law and morality, the rela-
tionship between law and punishment, and the
absurdity of any conception of socialist law
to which he opposed the perspective of the
“withering away” of law.

Pashukanis developed a highly original
sociological jurisprudential theory. However,
he did not use extra juridical concepts and
never treated law as purely a mere fiction. In
many respects, Pashukanis’s conception of law
as “social relations” rivals the individualistic
and atomistic conception of law promulgated
by the liberal tradition. Although the two con-
ceptions explain the phenomenon of law by a
reference to the notion of equality, this equal-
ity is purely instrumental in the liberal tradi-
tion, but in Pashukanis work it requires a
closer scrutiny of the immediate role of con-
crete persons and concrete specific social situ-
ations. Pashukanis’s theory could thus be
explained as both: a humanistic project in
which social and economic problems are to
be treated directly as such, and a theoretical
conception in which the form of law is reserved
for situations of universal equivalence.

The theory of law of Pashukanis is fasci-
nating and inspiring, but it is highly doubtful
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that the epistemological premises on which it
was founded could be philosophically de-
fended today.
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Paternalism
“Paternalism” comes from the Latin pater,
meaning to act like a father, or to treat another
person like a child. (“Parentalism” is a
genderneutral anagram of “paternalism.”) In
modern philosophy and jurisprudence, it is to
act for the good of another person without that
person’s consent, as parents do for children. It
is controversial because its end is benevolent
and its means coercive. Paternalists advance
people’s interests (such as life, health, or safety)
at the expense of their liberty. In this,
paternalists suppose that they can make wiser
decisions than the people for whom they act.
Sometimes this is based on presumptions about
their own wisdom, or the foolishness of other
people, and can be dismissed as presumptu-
ous—but sometimes it is not. It can be based
on relatively good knowledge, as in the case of
paternalism over young children or incompe-
tent adults. Sometimes the role of paternalist is
thrust upon the unwilling, as when we find
ourselves the custodian and proxy for an un-
conscious or severely retarded relative. Pater-
nalism is a temptation in every arena of life
where people hold power over others: in
childrearing, education, therapy, and medicine.
However, it is perhaps nowhere as divisive as
in criminal law. Whenever the state acts to pro-
tect people from themselves, it seeks their good;
but by doing so through criminal law, it does
so coercively, often against their will.

Which acts should be criminalized and
which acts are none of the state’s
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business?’How far does one have a right to
harm oneself, to be different, or to be wrong?
To what extent should people be free to do
what they want if others are not harmed?
What is harm? When is consent free and know-
ing? When do we think clearly and wisely
enough, and when are we sufficiently free of
duress and indoctrination, to be left to follow
our own judgment, and when should we be
restrained by others? Who should restrain
whom, and when? These are the questions
raised by paternalism.

Before we examine the issues more closely,
consider the very wide range of paternalistic
legislation. Acts which are often prohibited by
the criminal law, but which have been alleged
by serious writers to be victimless or harm-
less, at least for consenting adults, include the
following: riding a motorcycle without a hel-
met, gambling, homosexual sodomy, prosti-
tution, polygamy, making and selling
pornography, selling and using marijuana,
practicing certain professions without a license
(law, medicine, education, massage,
hairstyling), purchasing blood or organs, sui-
cide, assisting suicide, swimming at a beach
without a lifeguard, refusing to participate in
a mandatory insurance or pension plan, mis-
treating a cadaver, loaning money at usurious
interest rates, paying a worker less than the
minimum wage, selling a prescription drug
without a prescription, aggressive
panhandling, nudity at public beaches, tru-
ancy, flag burning, dueling, ticket scalping,
blackmail, blasphemy, and dwarf-tossing.

Paternalism protects people from them-
selves, as if their safety were more important
than their liberty. By contrast, the harm prin-
ciple, famously articulated by John Stuart Mill
in On Liberty, first published in 1859, holds
that limiting liberty can only be justified to
prevent harm to other people, not to prevent
self-harm. More precisely, coercion can only
be justified to prevent harm to unconsenting
others, not to prevent harm to which the ac-
tors competently consent.

The usual legal prohibitions of murder,
rape, arson, and theft are not paternalistic,
since these acts harm unconsenting others; for
the same reason, criminal legislation in these
areas is consistent with the harm principle.
Legal paternalism and the harm principle come
into conflict over (1) competent self-harm and
risk of self-harm, (2) harm to consenting oth-
ers, and (3) harmless acts. The harm principle
demands that we tolerate all three types of acts,

but paternalists often wish to regulate them.
If a competently consenting person is not a
victim, then these three types of acts are
victimless. Under the harm principle, victimless
crimes must be decriminalized and virtually
all paternalism over competent adults ended.
The harm principle creates a “zone of privacy”
for consensual or “self-regarding” acts, within
which individuals may do what they wish and
the state has no business interfering, even with
the benevolent motive of a paternalist.

The harm principle does not bar all pater-
nalism, however. It permits paternalism over
the incompetent, such as young children, the
retarded, and perhaps those whose ability to
make decisions is compromised by ignorance,
deception, duress, or clouded faculties. In these
cases, the consent to self-harm is not compe-
tent and need not be respected. As we will see
later in the discussion, the harm principle also
permits what might be called selfpaternalism
or consensual paternalism.

Every legal system known to us seems to
have some paternalistic criminal prohibitions.
Conversely, the harm principle has apparently
never been embraced without qualification by
the laws of any country. If we wish to limit
legal paternalism with a principle, the harm
principle is the leading candidate. However,
even informed proponents of the principle are
far from agreement on (1) which acts harm
only the actor, (2) which consents are valid,
and (3) which acts are harmless. Finally, (4) if
“harm” is defined broadly, or “valid consent”
narrowly, then even the harm principle will
fail to provide a meaningful zone of privacy
or barrier to paternalism. Let us look more
closely at these issues.

When does an act harm only the actor?
Informed people disagree on whether the valid
consent of recreational drug users, or truants,
covers all the people likely to be harmed by
drug use or truancy. If an act harms others,
can we be sure that it only harms consenting
others? This can be difficult to ascertain, es-
pecially if we concede with Mill that every act
“affects” everyone, if only indirectly and re-
motely. A motorcycle rider who consents to
the risks of riding without a helmet, and who
suffers traumatic head injury, may harm many
people who did not consent, for example, his
emotional and financial dependents, fellow
members of his insurance pool, and taxpay-
ers who support highway patrols, ambulance
services, and public hospitals. If increasing my
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taxes or insurance premiums harms me for the
purposes of the harm principle, then I might
be harmed by the act which the motorcycle
rider thought was private and self-regarding.
This special application of the harm principle
is called the “public charge argument” for
coercion. It is not paternalistic, since it is di-
rected against harm to unconsenting others,
not against self-harm. If we can prohibit rid-
ing a motorcycle without a helmet because of
the harmful “public charge” it levies on
unconsenting others, then we can prohibit
eating fatty foods on the same grounds. In a
welfare state which shifts costs to compensate
those who harm themselves, virtually all self-
harm will be other-harm too; hence virtually
every corner of life could be regulated by law
without violating the harm principle, and vir-
tually all paternalism would be justified.

When is consent valid? Dueling was out-
lawed in large part because lawmakers believed
that even those who seemed to consent to a
duel were giving invalid consents procured
through extreme pressure and duress. Today
one hears informed people disagree on whether
prostitutes, drug addicts, indigent buyers of
lottery tickets, workers willing to take less than
the minimum wage, and students willing to
have sex with their professors are giving valid
consents.

What is harm? Is public nudity harmful? Is
the peddling of quack remedies for cancer harm-
ful? Is divorce? Television violence? Wellfunded
commissions and independent social scientists
disagree on whether pornography tends to
harm women as a class. Liberals and radicals
disagree on whether offended sensibilities are
a kind of harm. Is harm by omission harm in
the relevant sense? If I refuse to stop at a high-
way accident to render aid, or if I refuse to
donate a kidney, have I caused harm? If these
acts and omissions are harmless, then to pro-
hibit them is paternalism (or legal moralism);
if they are harmful, then to prohibit them is
justified by the harm principle.

Sometimes a legislature will prohibit an act
while conceding that the act can be harmless
and the consent valid. For example, sodomy is
still outlawed in many places, even for consent-
ing adults in private. Here the issue is not con-
sent or harm, or the effect on the unconsenting
public, but the morality of the act as such. To
prohibit a harmless act solely on moral grounds
is a special way of acting for people’s own good
and making their consent irrelevant; this makes
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it a special form of paternalism. It is usually
called “legal moralism.”

Perhaps paternalism by legislators over
young children and incompetent adults is as
justified as paternalism over the same individu-
als by their parents. If so, then we must de-
cide who is “young” and who is
“incompetent” for the purposes of law. Should
we use flat age cutoffs, as we do for driving
automobiles and drinking alcohol? Should we
use one-on-one interviews with experts, as we
do for competency to stand trial and involun-
tary civil commitment? Age cutoffs are admin-
istratively convenient, but they are based on
presumptions which we know will be false in
a foreseeable number of cases; to apply them
when false will be unjust. Careful interviews
minimize these problems, but at such a great
cost that many utilitarians find it prohibitive.
Moreover, it is not at all clear that careful in-
terviews can satisfactorily identify competency,
since competency (in this context) is as much
a political question as a medical one.

The harm principle holds that competent
consents should take priority over benevolent
legislative limits on our liberty. Paradoxically,
this entails support for what might be called
consensual paternalism or self-paternalism. If
I make a living will when of sound mind, ask-
ing to be coerced for my own good in certain
ways if I should ever become incompetent, then
I am paternalizing myself, or consenting to a
regimen in which others paternalize me. For
this reason it is less objectionable than classi-
cal paternalism.

In a democracy, paternalism in the crimi-
nal law can to some extent be construed as
self-paternalism. If “we” made the laws against
usury and gambling, then “we” are restrain-
ing only ourselves. Before we justify these laws
as self-paternalism, however, we must ask
whether we are describing our democracy ac-
curately or platitudinously. If laws to protect
citizens from themselves were made by one
nonrepresentative faction, class, or bloc, or if
the electoral process is distorted so that the
outcomes of elections do not represent true
social consent, then we may be dealing less
with consensual self-paternalism than with
majoritarian (or even minoritarian) tyranny.
To overlook this possibility would justify pa-
ternalism by turning a blind eye to one of its
most objectionable features.

If the legislature wishes to prohibit riding a
motorcycle without a helmet, it may have a



paternalistic or nonpaternalistic rationale. If
it believes the act is self-regarding, then it is
being paternalistic; if it accepts the public charge
argument, then it avoids paternalism and acts
under the harm principle. There are many other
ways to do what the paternalist does but with-
out paternalism: notably, to widen the defini-
tion of harm, and to narrow that of valid
consent. This fact, however, does not make ar-
guments for and against paternalism vacuous.
First, these arguments help articulate our gen-
eral theory of justice, for example, by making
clear that if an act harms only those who com-
petently consent, then it must be tolerated.
Second, we should not overestimate our free-
dom to rationalize here. Paternalism can be
converted to nonpaternalism only when we
modulate the notions of harm and consent
sufficiently. While this is sometimes distress-
ingly easy, at least as often it is an exercise in
sophistry, oversimplification, or self-deception.
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Peirce, Charles Sanders (1839-1914)

Charles Sanders Peirce is still an untapped lode
for philosophy of law. Peirce’s influence upon
the philosophy of law is seminal, but this in-
fluence is indirect. His philosophy, even by
indirection, has been catalytic upon those sev-
eral approaches to legal philosophy including
legal pragmatism, legal instrumentalism, criti-
cal legal theory, legal realism, and recently,
legal semiotics. Conversely, legal theory and
practice, especially Anglo-American common
law, profoundly shaped Peirce’s theory of signs
and his pragmatic method. Peirce rejects ab-
solutism and aprioristic origins of law, and
insists that theory derives from the experimen-
tal, experiential ground of human relations
rather than providing an abstract basis for
interaction. This becomes of primary impor-
tance in philosophies of law which seek evi-
dence for the assumption that social
institutions are ideas which grow.

According to Peirce, a legal system is an
open, “motion-picture” type of sign-system,
in which sign-relations mediate between the
encoded law and new value coming into ex-
istence. Although there is little of an explicit
nature throughout the enormous volume of
Peirce’s work that speaks of law except in
passing—implied as an exemplary, prototypi-
cal system of sign-transaction—Peirce’s gen-
ius represents the profound influence of law
upon him.

Max Fisch, in the introduction to Writings
of Charles S.Peirce, called attention to signifi-
cant relations between a Peircean pragmatism
and the “predictive theory in law.” There is
not a considerable body of literature investi-
gating the manner in which Peircean ideas
become reinterpreted in Justice Oliver Wendell
Holmes, and through Holmes, into the lead-
ing concepts of legal realism in the United
States and possibly in Scandinavian realism,
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through Karl Olivecrona, Axel Hagerstrom,
and Alf Ross. All the major writers on Peirce’s
influence upon jurisprudence and the devel-
opment of nonpositivistic law emphasize the
function of interpretation, that is, of ideas
which interpret ideas in an open-ended infi-
nite process, such that the notion of a fixed,
authoritative precedent in law loses credibil-
ity. Nevertheless, the fact that Peirce did not
explicitly take up jurisprudential problems as
such has led many fine scholars to question
his influence upon Holmes. In Roberta
Kevelson’s The Law as a System of Signs dis-
tinguished scholars from several countries,
representing the distinct views from profes-
sional law and from academic philosophy, dis-
cuss aspects of Peirce’s role in the law.

Even to the present day only a small por-
tion of Peirce’s work has been published, and
much is accessible only in microfilm and mi-
crofiche editions. Nevertheless, with the regu-
lar and frequent colloquia on law and
philosophy, which are receptive to legal semi-
otics and hence to the Peircean influence, the
body of literature on Peirce and law has be-
come substantial, especially in the past decade.

Despite the fact that Peirce’s influence upon
law is both elliptical and indirect, his theory of
signs, his method of pragmatism, his link to
John Locke and Boyle and thus to the notion
of contract in law, present a challenge to ad-
venturers in ideas. Peirce also provides a link-
age to Montesquieu and the idea of separation
of powers, as represented in the institutions of
law, politics, and economics. His work has had
profound impact, for example, on Friedrich von
Hayek’s philosophy of law and spontaneous
free-market exchange in economics.

Peirce uses both the institutions of econom-
ics and of law as models for his concept of
semiosis as exchange of meaning, which pro-
duces with each transaction a surplus of mean-
ing. This concept of surplus, characteristic of
open societies with free markets and open le-
gal systems, has recently been taken up by in-
vestigators of complex systems.

Throughout Peirce’s work one finds the
legal concepts of contract (as noted earlier),
of property as relations (in Wesley Hohfeld’s
sense), of mediation, judgments, legalisms, and
legal fictions, and especially the strategies of
rhetoric and dialectic functioning as key con-
cepts or meta-signs.

Not only does the legal argument provide
a prototypical argument for Peirce, but the very

636 PEIRCE, CHARLES

function of normativity becomes pivotal in his
philosophy, linking the evidentiary aspects of
fact-finding and phenomenological aspects of
discovery processes with metaphysical first
principles which are produced by the activi-
ties of his normative sciences. Ethics is that
division of the normative sciences which con-
nects pure rhetoric or semiotic methodology
with aesthetics or the “science of values.” Law
as both theory and praxis is that system of
signs that mediates, or connects, the actual
practice of law in action with a normative eth-
ics, which, in turn, is produced by axiological
value-judgments. Such judgments are provi-
sional, according to Peirce, and are revisable,
correctable, and modifiable.

Peirce provides philosophy of law with an
instrument for investigating the dynamics of
law regarded as a self-corrective, cybernetic
system of free interaction.
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Penal Law, Philosophy of

Penal philosophy is the study of the values of
justice and legality in the criminal domain. It
makes use of both law and first philosophy
(the study of the ground of being and its ap-
pearance).

Penal philosophy is not mere speculation
about crime and the ends of punishment. It is
a method and discipline for studying the facts.
Starting with phenomena, it looks for the ex-
planation of their underlying causes. It uses
dialectic as the offshoot of first philosophy,
but without falling into a transcendental meta-
physics. It achieves rigor by relying on the vi-
tal distinctions in legal theory. Not ignoring
the truth and appearances of being, it goes
beyond legal formalism. It gives scope to on-
tological considerations, which, nonetheless,
are actualized in the legal phenomena and le-
gal formality.

Penal philosophy is not unknown in his-
tory, but it took root where the moral theory
of human beings arises. Its sources derive from
ancient Greece, where the public sphere re-
ceived its political organization while remain-
ing dependent upon cosmic beginnings. There,
penal justice took the form of deities—Nem-
esis, Dike, and the Erinyes, who oversee the
right order of a universe governed by retribu-
tion, the source and end of penal philosophy.
Anaximander makes the idea of retribution
the key to the world’s development. For
Heraclitus, world-making depends on puni-
tive justice. Pythagoreans said the retributive
law of antipéponthos rules man and the uni-
verse. Penality makes up the Greek view of
nature as well as of society.

Penal philosophy’s concern with law arises
from its search for justice in all of its expres-
sions. It seeks for the idea which gives law its
distinctive identity. This gives it two basic con-
cerns: (1) its theoretical concern for the specu-
lative principles derived from practice and (2)
its praxeology or practical concern for the dia-
lectical relations which arise between humans
and things in the course of social living.

Theoretically, it studies the usual informa-
tion on penal activity in legal theory, penal
science, criminology, and sociology of crime,
but all from a critical perspective by determin-
ing these disciplines’ interconnections. It looks
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for current concepts to apply the major philo-
sophical ideas in the penal domain. It medi-
ates the various disciplines here toward sound
knowledge. It expresses the purpose of social
values and individual values.

Because it is concerned with representative
ideas and significant concepts, the theoretical
part of penal philosophy looks also to the aes-
thetics of law, to explain how norms and other
signs in law signify. For example, it analyzes
the subjective elements in crime, to clarify the
offender’s culpability and its sanction. It re-
lates the real intent and the intent as
phenomenologically reconstituted by the judge
according to the facts.

Penal philosophy is closely connected to
jural hermeneutics. It interprets each text in
need of explanation, not only its logical and
rational sense, but also the onto-deontological,
the historical and cultural, addressing the le-
gally correct requirements of a case by the
subtext in its legal expression.

Theoretical exercise reveals the axiologi-
cal character of penal philosophy. It tries to
determine the links between the wrongdoing
and penal fault, and to study their repercus-
sions upon culpability and the imposition of
sanctions. Thus penal philosophy undergirds
the criminal sciences.

Practical penal philosophy applies theoreti-
cal findings to the concrete actions undertaken
by penal agents—judges, mediators, educators,
prison officers. It puts the basic principles of
penal philosophy into play there.

Practical study determines not only the
purposes of punishment (penal teleology), but
also the underlying relation between retribu-
tion and the utilitarian purposes of punish-
ment. Retribution and utility are not always
at odds in penal teleology. Ontological inves-
tigation of the ways of living the penal order
can bring the necessary nuance to this sub-
ject. Retribution is set as a basis for punish-
ment by appealing to distributive justice (to
each one’s due, the desert from one’s acts).
Useful ends serve present society’s practical
design for fostering good conduct and main-
taining public order. Penal philosophy brings
first philosophy into touch with the vitality of
real policies concerning crime.

Beyond criminology and the contingent facts
and judgments of how criminal behavior ap-
pears, it exceeds criminal treatment science by
considering the offender not as having an “an-
tisocial disease,” nor a subject for experiment
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in the name of some misguided humanism. It
steers clear of rigid criminological fashions
displacing realism, invoking some Utopian
ethic, and dehumanizing the human being.
Faced with personal dignity in all of its spir-
itual depth, penal philosophy looks to culpa-
bility and imputability, the gravity of crime,
and the use of sanction.

By analyzing criminal activities in view of
the social architectonic, the values which un-
derlie social order, penal philosophy leads
judges to seek justice without the ambiguity
of legal naturalism nor the rigor of legal posi-
tivism.
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Perelman, Chaim (1912-1984)

Chaim Perelman has examined what philoso-
phers could learn from lawyers and from their
actual reasoning practices. Through pragma-
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tism, he has built an original philosophy of
law but has also nurtured his general philoso-
phy of reasonableness, the New Rhetoric.

Being overly dependent on contingent val-
ues and their contexts of use, legal practices
are scorned by many traditions of legal phi-
losophy. At most, they are a pale copy of an
ideal law, stemming from a supreme legislator
who imposes decrees with the force of formal
necessity: be it through the laws of the uni-
verse or God (classical natural law), or the
eternal prerogatives of human nature (mod-
ern natural law), or even the laws of science
(legal positivism). Conversely, Perelman, a law-
yer himself, does not fear the relativity of real
law and starts from it in his philosophy.

Though still under the influence of
neopositivism (Perelman wrote his dissertation
on Gottlob Frege), his first major work, de-
voted to the idea of justice, already escapes
from this “idealawism.” Perelman brings out
the plurality of meanings that characterizes the
concept of justice and hence underlines how
problems of definition may be approached
differently in various contexts, circumscribing
a “truth” as multidimensional.

Closer in this sense to the conventionalism
of his mentor at the University of Brussels, the
sociologist Eugéne Dupréel (who also studied
the sophists), Perelman spent all his life re-
newing the credit of rhetoric. Mainstream gen-
eral or legal philosophy has generally preferred
models that were based on absolute conclu-
sions and did not allow discussions to con-
tinue. It has therefore looked down on rhetoric
for centuries because of its reliance on incom-
plete syllogisms (enthymemes), opinions
(doxa), or commonplaces (topoi), but also
because of its incorporation of passions, emo-
tions, and stylistic artifacts. The heritage of
Aristotle’s forensic rhetoric, and that of the
Roman rhetoricians, like Cicero and
Quintilianus, has been put aside. Perelman will
revive this tradition and show that when at-
torneys are writing conclusions and pleading,
or when judges are deliberating and writing
decisions, they borrow much of their reason-
ing from rhetoric.

Analyzing court decisions, Perelman shows
that, when facts, laws, or notions are not ob-
vious—which happens frequently—legal rea-
soning stops being formal, scientific, or logical,
and becomes argumentative. It is then more
supple and leaves room for different opinions.
Often, the premises which are used in such

PHILOSOPHY OF



contexts are simply probable; they consist of
arguments of variable weights, which could
be maintained or replaced by another arguer.
As for the transition from one argument to
another, it is not absolute either; it may sim-
ply seem coherent to some extent. In conse-
quence, the conclusion of a legal reasoning,
of a series of linked arguments, is neither true
nor false, but more or less convincing and ac-
ceptable with respect to a specific audience; it
remains open to further discussion.

When do lawyers actually have the oppor-
tunity to argue? They do so about facts, about
the multiple ways of understanding them, of
qualifying them. Some facts may receive more
or less emphasis, according to their easy quali-
fication under a favorable law. Lawyers also
argue about laws—statutes or precedents
which require interpretation, or which con-
tradict each other (antinomies), or which
present gaps. Finally, they argue about con-
fused notions, with variable content, like jus-
tice, equity, standards of good behavior,
reasonable delivery time, and so forth.

When they expose their arguments, law-
yers keep in mind whom they are trying to
persuade, that is, the judge who is in front of
them and who hopefully will adhere to the
thesis they present to his or her assent. Simi-
larly, when judges motivate their decisions,
judges also try to convey the most convincing
arguments to their own audience, which can
be the court of appeal, as well as the litigants
and their counsels.

In his New Rbetoric, Perelman has devel-
oped a very persuasive description of legal rea-
soning, suggesting how forensic rhetoric serves
various purposes of the law: it can contribute
to stability, legal decision, and problem solv-
ing, as well as to adaptability, dissenting opin-
ions, and questioning. Promoting the first set
of goals, rhetoric appears as monist, reducing
progressively the differences between several
people to a specific answer of identity. Pro-
moting the second set, rhetoric appears in its
pluralistic version, allowing alternative an-
swers, that is, maintaining or reopening dif-
ferences, where people may be tempted by
fixed identities.

Perelman has introduced us to the double
nature of language: the power of being inte-
grative and divisive, as law itself. It is up to
the speakers to choose one of these paths in
relation to their audiences. If persuasion is
desired, the former may well be the best; yet

the other is always available. The renewal of
legal rhetoric is therefore as essential for theo-
retical description of legal language reality as
for practical prescriptions of its use.
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Personal Injury

In the absence of direct proof of fault for per-
sonal injury, the doctrine of res ipsa loquitur
permits an inference of negligence through use
of circumstantial evidence, thereby aiding the
jury in allocating fault and spreading loss.

A doctrine of circumstantial or indirect
evidence, res ipsa loquitur (the thing speaks
for itself) is designed to help courts deal with
injuries arising from unexplained events, cre-
ating a rebuttable presumption that plaintiff’s
injuries from defective products were caused
by negligence merely by describing the circum-
stances of the injury.

Measured by common experiences or ex-
pert testimony, the law reasons that certain
types of events do not happen in the absence

PERSONAL INJURY 639



of negligence, defined by the Restatement of
the Law of Torts as “conduct which falls be-
low the standard established by law for the
protection of others against unreasonable risk
of harm.” When those occurrences happen,
therefore, theoretically it would be unjust if
the injured party were not compensated.
Classic formulation of the doctrine com-
prises three elements: the event must be of the
type which does not ordinarily happen in the
absence of negligence; the agency or instru-
mentality causing the injury must have been
in the defendant’s exclusive control; and the
plaintiff must not have voluntarily contributed
to the accident. A fourth element has been
suggested by some state courts: evidence as to
the true explanation of the event must be more
readily accessible to the defendant than to the
plaintiff. The Restatement, however, does not
require the foregoing elements, but rather re-
quires that “other responsible causes, includ-
ing the conduct of the plaintiff and third
persons, are sufficiently eliminated by the evi-
dence.” Exclusive control is unnecessary.
Illustrations of situations in which res ipsa
loquitur is used follow: an airplane crash with
no apparent explanation and no detailed or
specific proof despite due care in maintenance,
qualified flight personnel, and normal weather
conditions, leads to the conclusion that the
incident would not have occurred absent neg-
ligence on the part of the defendant who con-
trolled the instrumentality and to which the
plaintiff did not contribute. Personal injury
cases dealing with objects such as bricks or
windowpanes falling from a defendant’s
premises, falling elevators, collapse of struc-
tures, escape of noxious fumes, buried water
pipes that break, and exploding bottles or
boilers under a defendant’s control and which
have been handled carefully, have also led to
an inference or a presumption of negligence
sufficient to permit courts to invoke the doc-
trine of res ipsa loquitur. An element of the
dramatic, the unusual, and the improbable
exists in many of those cases, leading courts
to require that the event must be “unusual.”
It is obvious, however, that common experi-
ence dictates that fault is not always present
when certain events occur. In those instances,
therefore, res ipsa loquitur is inappropriate.
In close cases of vicarious liability, or cases
where multiple defendants act in concert, how-
ever, application of the doctrine becomes
speculative and controversial, since the ques-
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tion of control is often unclear. Whether de-
fendants have exclusive control, joint control,
or successive control may change liability and
proof in a given fact situation. Questions of
agency are ordinarily issues of fact to be de-
termined by a jury. Questions bearing on the
relationship between parties and the amount
of control exercised by one over another may
be prejudicial, therefore, because a jury which
may hesitate finding an individual defendant
liable may nonetheless find that person’s em-
ployer liable. Other questions of primary and
secondary or derivative liability among joint
tortfeasors may also be implicated. Medical
cases in which unexplained events occur also
present numerous problems relating to prob-
ability and concurrent control.

Some critics of the res ipsa loquitur doc-
trine have called for its abolition entirely, on
the ground that it is confused and uncertain,
and some state courts have limited its appli-
cation. It has been argued that the doctrine is
not distinctive, and that use of the Latin phra-
seology adds to the general confusion sur-
rounding it. According to some, its practical
impact has encouraged a tendency toward
broad assumptions favorable to liability where
courts would otherwise be reluctant to adopt
them absent expert testimony. There has also
been greater reliance on its use in cases where
a plaintiff’s sufficiency of proof is problem-
atic and his or her burden of proof difficult to
sustain. Where the facts of an event are
sketchy, a willingness to adopt the doctrine is
apparent. In cases resulting in an injury to a
plaintiff, as where a structure collapses, plas-
ter falls, or glass or other substance is found
in packaged or sealed containers of food,
courts have liberally permitted introduction
of the doctrine. It can be argued that such use
of the doctrine amounts to the imposition on
the defendant of strict or even absolute liabil-
ity. Close examination of the doctrine has re-
vealed, however, that its use approximates that
used in any case of circumstantial evidence.

Critics who assail the doctrine as unsatis-
factory have suggested alternative compensa-
tion plans which embrace particular categories
of activities and classes of victims, essentially
usurping the role of the decision maker in
favor of legislative policymaking. Problematic
in this scheme, however, is the consideration
of whether to incorporate elements of com-
pensation or deterrence as a legislative goal.
On balance, however, because it appeals to



both rationality and justice and requires a fac-
tual analysis for its application, res ipsa lo-
quitur may produce a better result than other
alternatives.
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Persons, Identity of

Problems for legal theories today (genetic tech-
nologies, terrorist threats, religious and eth-
nic conflicts) make personal identity a legal
issue. Personal identity, unchangeable or in-
variable, is the essence of the human existent.
Its referent is the singular which precedes and
excedes the category, living past any thinking.
“Singular” as a category of radical ontologi-
cal otherness designates the entirety or the
wholeness of a human being. The unrepeat-
able existentially unique act has bodily and
intellectual life so inseparable that each per-
son’s existence starts with formation of its
bodiliness, before any principle of conscious-
ness, of reason, or of will appears. Personal

existence comes to identity as an act, and not
as the potential which various typologies make
of it. It connotes an achieved dignity, which
no longer has to become “realized” or “ac-
quired” through “becoming” a person, by
some lottery under the chances of a social con-
tract. One need do no more than become the
person one already is; making potency pre-
dominate over act, which every process of “ac-
quiring human dignity” does, is to reverse this
order of being.

Only thereafter is identity made explicit by
reason, and formulated in concepts for the
narrowed domain which the law constructs.
Identity becomes “generic” and not “univer-
sal”; the human being, intelligent home of
ideas, becomes conceptual and rational; the
contemplative person becomes the person of
action; the person in its irreducible existential
singularity becomes the person as a role or
“mask,” recognized on the basis of abstract
qualities and categories, starting with “hu-
man” and reaching, for instance, “citizen.”

This does not mean the second identity
leaves no room for the first. On one hand,
the person takes itself as something of a kind,
takes on the determinate mold which gives it
the advantages of a particular status with its
rights and duties under the rubric of equality.
On the other hand, however, the person in its
concrete and irreplaceable existence or its dig-
nity is not lost. While identity is treated by
law in terms of equality, equality then has to
be set under the higher value of dignity, which
is the unique core of identity for each living
person, even though it is not completely
“judiciable.” Thus categories which express
law can respect what surpasses them as a sin-
gular and vital given. The person is part of a
legal and political whole and has to accom-
modate other persons’ lives within it in “rela-
tive” and reciprocal dependence—but the
person comes first, already constituted as an
autonomous “whole.” The person is not an
outcome, capable of being leveled into uni-
formity, but has its own end; only as such is
it open to universal treatment. There are as
many personal ends, each with “dignity” and
a claim to be protected, as there are human
existents. Identity thus implies a twofold
“relativity” inherent in the very structure of
the person: relationship is turned toward
other persons who are alike in substance, in
view of a distributive or commutative justice;
relatedness is turned, above all, toward other

PERSONS, IDENTITY OF 641



persons as singular, and different by analogy,
in view of the demands of basic ethics.

Historical Development
Opposed views map changes in philosophy
that undermine the is/ought totality or, more
frequently, dismantle the biopsychical whole-
ness of the human being. They retain only one
aspect of the object of their analysis. Particu-
larity is substituted for singularity, “indi-
vidual” is made synonymous to “particular.”
The individual’s identity is purely descriptive,
independent of any evaluation or value con-
tent; ends are given over to subjective whim.
Aristotelianism (or the doctrine of the “indi-
vidualization” by an “informing principle”
upon a receptive “matter” with its various
potentialities) had already distorted medieval
thomism’s interpretation. Empiricism brought
this to a head, and analytical philosophy re-
discovered it during the twentieth century,
following criticism of the “naturalistic fallacy”
by the Cambridge school, and by the norma-
tive branch of the Vienna Circle, for whom
identity always finally breaks down and the
person is only the role of an “agent” for dis-
course and the linguistic system.
Alternatively, when “is” and “ought” were
kept together, only the limited conceptual and
rational sense of person could be preserved.
Human rationality was taken as a person’s sole
reality; the singular disappeared before the
particularity of its kind. Within the person
reduced to a thing of reason, discussion con-
cerned only which of its parts should predomi-
nate. In the “humanist” Renaissance in
Europe, “natural law” belongs to reason cut
off from spirit; enlightenment comes from rea-
son and no longer illuminates even the act of
reason. Enlightenment then transcends reason,
as the tradition of Plato and Augustine held.
Within human nature itself what are called
the “true” and the “false” natures burst asun-
der: the rational part, “transcendental” in
Immanuel Kant’s sense, consists in the drive
for recognition of moral dignity, liberty, and
happiness; this asserts itself gradually over the
sensible or empirical part, which is made up
of instinctual drives, now devalued and judged
inferior. In Cicero and ancient stoicism, in
René Descartes, and then in the schools of
“modern natural law,” reason tries to derive
a law that is generalizable, according to its own
criteria, independently of the empirical facts
on which it depends.
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With German idealism, reason produces a
law “purified” from even this content and
which prevails solely by its generality over all.
This is a move from one idealism to another.
Personal identity first was located in reason
dominating instincts, and then came to matu-
rity in the judgment of rational “right.” It flick-
ered out with its inability to master its own
logic, the prototype of the “hero” in stoic jus-
tice; it finally obliterated both lived experience
and concrete trial and error, the prototype of
the hero in Germanic moral life, whose “duty”
and “self-respect” act against “the law of the
senses.” With this last movement the roman-
tic reaction could burst forth in a nihilist flood
of vital forces or, just as well, in the frenzied
working of utilitarianism and the pragmatism
of interests, bringing back the conception of
personal identity posed by nominalism.

In a word, either the person finds its iden-
tity in the self of consciousness or reason, or
else it lurks in the empirical and contingent
self, which gives up discourse on the necessity
of being, which has no continuity except a
sequence of physically quantifiable states or
the roles and social “masks” designed to pro-
voke its various needs.

Legal Treatment
The consequences as to the person’s basic pro-
tection in the law are well known. Its protec-
tion is dependent on providing factual
circumstances as evidence for its claims. In
rational selfhood of consciousness, the person
claims an identity laboring under purpose.
Stripped down to empirical continuity, in the
nominalist heritage (Anglo-Saxon, Scand-
inavian, Italian) repeated in sociologistic func-
tionalism, the person is reduced to its
precarious material needs and shows identity
only in its regularities upon a statistical curve.
Beneath rational identity and empirical
pseudo-identity or continuity, however, the
intangible given of life and a space for the ex-
istential singular can be recovered; the iden-
tity of the living person can be recalled, as the
basis for a dignity already in place and potent
enough to inspire protection or respect, at least
ethically even before legally. Without it, any
respect for the decisions of the law is not itself
fully justified or “respectable.” This way
Antonio Rosmini faced empiricism and ration-
alism as to identity in the nineteenth century;
today it is the existential personalist
(“prosopological”) metaphysics of personal
identity as “act.”



The problem for law lies in still not being
able to translate this metaphysical and moral
identity into a legal identity; for the first is
absolute, while the latter, which it implies, is
unavoidably relative. The metaphysical and
moral “singular” has to become the “fellow
citizen” of law. For example, to make a gift or
to pardon (despite the legal principle of prop-
erty or of responsibility) is an ethical action in
complete openness. The acts show relatedness
without boundary, and they express a singu-
larity which resists legal accommodation. Law
can only set up an order of exchange between
“yours” and “mine” and, within the bounda-
ries of rules addressed to everyone, cannot
grasp a gift and a pardon of this kind.

Still, for enforcement to be at least “just,”
“justifiable,” “obligatory,” and worthy of re-
spect, law must at least not violate personhood,
namely, the unique and eminently personal
ability to exist uniquely connected (and not
collected) in a way that preserves all the posi-
tive value there is in the group. Law cannot
make gift or pardon illusory, under the pre-
text that it is not verifiable by testing or statis-
tics, not possible for a human person busily
lost in society. Law cannot treat as in need of
psychiatric help a person who decides “singu-
larly” to live out a gift or a pardon, or thinks
by this to remove oneself from the exchange
relationships of the social contract. Personal
identity in law can hold a share in the larger
and fuller ethical identity, which locates itself
in the higher universal ideal of the human be-
ing, held “higher” even if it is not yet always
apparent or generalizable by reason. Identity
is the sign of a dignity which is no more ac-
quired than it is merited, but which is embod-
ied in the basic fact of being a human being.
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Petrazycki, Leon (1867-1931)

Leon Petrazycki, born in Kollatajewo, started
medical studies, then studied law in Kiev, Ber-
lin, Heidelberg, and Paris, received a master’s
degree in law in 1896 from Kiev, and a doc-
torate in law in 1897 from St. Petersburg. He
became full professor in St. Petersburg in 1901
and a member of the Russian Duma (1906—
1908) as a member of the Constitutional
Democratic Party; he was imprisoned and re-
moved from his professorial position after he
signed the Vyborg Manifesto in 1906.1In 1919
Petrazycki became the first professor of soci-
ology in liberated Poland. He committed sui-
cide May 15, 1931.

The unrecognized father of the sociology
of law, Petrazycki held the original idea of
creating legal policy as a science for accom-
plishing desired social goals and guiding so-
ciety toward “rational and active love.”
Petrazycki successfully applied his rules of le-
gal policy to a critique of the Biirgerliches
Gesetzbuch (Civil Code), which made him
famous in Germany. He postulated a “renais-
sance of natural law,” an influential idea
never attributed to him.
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Petrazycki developed a new logic and meth-
odology applicable to all sciences wherein
“positions” (particles of the sentence) and not
only whole sentences can be true or false. His
methodology teaches how to build adequate
theories: not “lame” theories and not “jump-
ing” theories. Theory is lame when the
explanandum is targeted toward too narrow
a class (that is, something is maintained about
species, when it should be asserted about ge-
nus). That cigars weighing ten grams fall down
with a speed proportional to the time of their
falling is contained by a more general thesis
pertaining to all falling things; only those the-
ses that relate to their objects exclusively are
scientifically valid. Theory is jumping when
the explanandum jumps over the explanans
class (that is, something is maintained about
genus, when it should be asserted about spe-
cies). Marxism, for example, utilizes economic
factors to explain all phenomena of social,
national, and cultural character.

Petrazycki’s psychology distinguishes uni-
lateral elements (cognition, feelings, and will)
and two-sided elements (emotions). He dis-
tinguished two types of emotions: appulsive
(attractive, appealing) and repulsive (revolt-
ing). Emotions are the basis of morality and
law and constitute the basis for legal and moral
attitudes and actions.

Thus, law is made up by mutuality of “du-
ties and claims,” while morality is created by
“duties.” Law generates the active psyche of
a citizen, convinced of one’s right, while mo-
rality induces behavior generated by internal
duty. Before Eugen Ehrlich coined the concept
of living law, Petrazycki formulated the dis-
tinction between intuitive law (not supported
by state law) and positive law (supported by
the state’s norms). According to Petrazycki,
law plays several crucial social functions: (1)
motivational (training how everyone should
behave in society), (2) educative (training how
to socialize behavior to societal standards), (3)
distributive (training how to distribute goods
and services and create economic systems, and
(4) organizational (training how to construct
social institutions and create the state). Also
according to Petrazycki, law through history
is characterized by (1) the tendency to adjudi-
cate increased demands (tendency to attest
more rights and duties), (2) the tendency to
change incentives (to utilize more lenient pen-
alties), and (3) the tendency to diminish moti-
vational pressures to obtain the same effects.
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Morality and law furnish an individual with
orders which supposedly “come from above”
(have a mystic character). Morality points to
certain duties, “I should forgive him his ills,”
but does not give the right to demand those
duties. Morality and intuitive law designate
patterns of behavior that later could be for-
malized by the positive and official law.
Petrazycki also developed a new sociology.
Applied to law and morality, this sociology
asserts that the evolution of law and morality
is based on an adjustment called “puzzling
purposefulness.” This threefold adjustment is
grounded on a modification of Charles Dar-
win’s principle of natural selection in the strug-
gle for existence: (1) Species adaptation
inherited from ancestors corresponds to the
ancestors’ conditions of life but does not nec-
essarily fit present-day conditions. (2) Individ-
ual-egocentrical adaptation tends to react
aversively to pain or loss and is attracted by
pleasure or gain. (3) Socio-oriented adaptation
is oriented by the good of the group; this type
of adaptation is “contagious.” Being emotional
it spreads fast, not on an intellectual but on an
“infectious” emotional level, and therefore can
adjust rapidly and elastically. On the basis of
mutual communication and emotional con-
tamination, social adaptation generates values,
norms, and attitudes functional for the group
as a whole. Thus, a social system is a system of
people’s coordinated behaviors guided pre-
dominantly by legal emotions.

Because Petrazycki wrote in German, Rus-
sian, and Polish, and taught in Russia before
the revolution, spent some time in Finland,
and eventually taught in Poland, he was not
fully recognized outside of these countries. In
Poland, due to his uncompromising charac-
ter, he was disregarded by many. His defense
of the rights of women and Jews, as well as
his struggle for the autonomy of the univer-
sity and the independence of science, did not
gain him wide popularity.

In Poland he influenced several generations:
first, followers Jerzy Lande, Jerzy Licki,
Stanislaw Pietka, and critics Czeslaw
Znamierowski, Jozef Zajkowski, Mieczyslaw
Manelli, and Marek Fritzhand, who were one-
sided and biased; second, followers Jan
Gorecki, Jan Klimowski, Adam Podgorecki,
and enemies and vulgarizers Maria Borucka-
Arctowa, Grzegorz Seidler, and Jerzy
Wroblewski, who were originally followers but
later converted to marxism; third, followers



Andrzej Kojder, Jerzy Kwasniewski, Waclaw
Makarczyk, and Krzysztof Motyka.

Acknowledgment is given to the contribu-
tion by Andrzej Kojder and Krzysztof Motyka
to this study.
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Phenomenology of Law

Phenomenology, as a philosophical method-
ology, was established by Edmund Husserl
(1859-1938), a student of Franz Brentano
(1838-1917) in Vienna. Husserl’s philosophy,
and that of his successor, Martin Heidegger
(1889-1976), dominated the German philo-
sophical scene for the first half of the century.
After World War H, Husserl’s work (and

particularly Heidegger’s) exercised tremendous
influence on philosophy in France; however,
it failed to make inroads in the English-speak-
ing world.

Husserl’s phenomenology is characterized
by a call for a return to the things themselves
as they are immediately given to consciousness.
Its task is to describe the essences, the a priori
structure of phenomena, by which the things
themselves are given to us. Through the
phenomenological reduction, the contingent
elements of the world are bracketed, thus al-
lowing the thing to appear in its eidetic purity.
An ultimate reduction reveals the transcenden-
tal ego as pure intentionality, which constitutes
the meaning of the world and its objects.

Although Husserl believed that his method
could be applied in all the various sciences,
not many legal theorists have used phenom-
enology and its methodological postulates in
treating problems encountered in philosophy
of law. Of those who have, each latched onto
a particular aspect of phenomenology while
leaving its other methodological concerns
aside. There is neither methodological nor
doctrinal similarity in the views that
phenomenologists of law have espoused.

The first to use phenomenology in the law
was Adolf Reinach (1883-1917), a lawyer and
philosopher and a leading figure in the
phenomenological movement until his untimely
death. Reinach uses phenomenology to reveal
the essence or the a priori structure of civil law
by engaging in descriptions of certain legal con-
cepts, such as the promise, property, represen-
tation, lending and liens, used by jurists on a
daily basis. The propositions which describe
these fundamental legal concepts are universal
and necessary and exist independently of any
human action; they are synthetic a priori and
constitute the meaning of positive law.

Reinach begins his study of law by looking
at the promise as one possible source of claims
and obligations. After rejecting psychological
explanations, he concludes that promising is a
social act (like commanding, answering, warn-
ing) which must be heard before it can bind.
This is a matter of a priori necessity, just as
every promise presupposes that the promisor’s
will is directed to the action contained in the
promise. Promising is an act all its own, irre-
ducible to another, and its essence is to create
claims and obligations simultaneously.

Reinach holds that his theory can nei-
ther be contradicted by legal positivism nor
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assimilated to a theory of natural law. On
one hand, legal rules are “ought” enactments
as opposed to the a priori rules, which are
laws governing what is; these latter rules are
grounded in the essence of social acts and
cannot be refuted by historical facts. On the
other hand, natural law is concerned with the
norms of justice and with what ought to be;
but a priori theory has as its object what nec-
essarily is.

Reinach’s theory raises several questions.
First, his use of the analytic/synthetic distinc-
tion is problematic. Second, the nature of the
person as the foundation for the possibility of
legal-social relationships needs clarification.
Third, his theory does not capture the reality
of intersubjective practice. His a priori ap-
proach leaves aside the ideological and social
context of law. The institution of promising as
the basis of contractual obligations is not tied
into nor distanced from the rise of individual-
ism and liberalism from the fifteenth century.

Two other early German-speaking figures
in phenomenology of law were Felix
Kaufmann (1895-1949) and Gerhart Husserl
(1893-1973), son of the founder of the move-
ment. Kaufmann, a student of Hans Kelsen,
wanted to establish the logical foundations of
legal theory. While agreeing with Kelsen that
laws are norms, he, unlike Kelsen, thought that
it was possible to engage in a rational analysis
of the ought by studying the rules which gov-
ern the use of value terms.

Husserl, over a long career as a professor of
law, dealt with many issues in civil law. Husserl
was a comparativist who believed that intuit-
ing the essence of legal objects is facilitated by
examining the laws in different communities.

The usefulness of the phenomenological
method for understanding legal issues was
picked up in France by figures such as Simone
Goyard-Fabre, Paul Amselek (1937- ), and
Jean-Louis Gardies (1905- ).

Goyard-Fabre uses phenomenological de-
scription to show the fundamental ambiguity
of the law. All attempts to understand this
ambiguity lead to pure thought. Without the
transcendental subject, the world of law would
be contingent and irrational rather than nec-
essary and rational. Law appears as an organ-
ized form of consciousness that constitutes the
meaning of legal experience according to an
internal a priori necessity: human thought’s
need for order. Law’s raison d’étre resides in
the transcendental function of consciousness.

Coupled to the need for order in the sub-
jective sphere is the requirement of the respect
owed to other humans in the intersubjective
sphere, which constitutes the meaning of so-
cial life. The need for order and the respect of
human dignity are a priori structures of hu-
man consciousness and the constitutive rea-
son of legal phenomena. The transcendental
subject is the a priori and necessary source of
legal experience. In short, the transcendental
ego in Goyard-Fabre’s theory of law is called
upon to play a role analogous to its role in
explaining knowledge in general in Edmund
Husserl’s phenomenology.

According to Amselek, the task of phenom-
enology is to complete the work begun by le-
gal positivism: to rid legal theory of
metaphysical and ideological considerations
by rejecting a priori interpretations and, in-
stead, to base its explanation on the idea of
normativity. However, positivism had not un-
derstood that the norm constituted the generic
essence of law—its obligatory character being
its specific essence—and was necessary for its
philosophical analysis. This, phenomenology
can do because it is a method which seeks to
determine the essence of things. Sociologism
and logicism thus err when they fail to cap-
ture the normative dimension of law. Such an
approach is persuasive only if one accepts that
Amselek has successfully bracketed our
worldly attitudes and that this in turn yields
normativity as the generic essence of law.

In Amselek’s hands, the transcendental re-
duction becomes simply an epistemological tool
which is used to determine the nature of the
subject’s attitude—which may be either tech-
nical or scientific—toward law. This use of the
transcendental reduction is problematic. In the
phenomenological perspective, the scientific
and technical attitudes of the jurist are but two
worldly psychological attitudes; there can only
be one transcendental attitude, and it reveals
the a priori and necessary forms of law.

Gardies draws on Reinach for his theory
about the a priori foundation of legal and
moral rationality. Moving beyond Reinach’s
intuitionism, Gardies shows that the content
of norms may be logically deduced from a cer-
tain legal idea. His ultimate goal is to con-
struct an axiomatic science of law.

Outside of France and Germany, phenom-
enology has found little echo, with occasional
exceptions. There have been active
phenomenologists in Latin America. Dutch
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thinkers, too, have been influenced by trends
in Germany and France. There also has been
a small number of American and other Eng-
lish-speaking authors who have worked in
phenomenology.

Carlos Cossio (1902-1987) founds his
egological theory of law on Husserl’s transcen-
dental ego. According to Cossio, the science of
law is a science of human experience founded
on culture and its object is the experience of
liberty. Law is a cultural object which people
create in function of certain values; law is thus
not neutral toward values and the value con-
stituted by law is a positive valuation; there is
no transcendental goal, such as justice, imma-
nent to law, which law must realize. What is
immanent is the understanding of the positive
evaluation. Applying his theory to judicial de-
cision making, Cossio is led to conclude that
judicial evaluation is immanent to the law, but
always within the bounds prescribed by the law.

In William Luijpen’s (1922- ) existential
phenomenology of law, rights are the corre-
lates of justice and found the legal order. Law
is indispensable for the establishment of hu-
man dignity, and its task is to guarantee as
much love—the minimum requirement of hu-
man existence qua coexistence—as possible.

While the French phenomenologist Maurice
Merleau-Ponty (1908-1961) never developed
a systematic theory of law, William Hamrick
(1944- ) tries to develop a phenomenological
theory of law based on Merleau-Ponty’s early
writings. Law is a social structure which has
its origin in politics; it is one of the modes of
expression of meaning and of giving life to the
values in a world where there is no a priori
meaning. Since the meaning of language is never
completely determined, never wholly consti-
tuted, a rule may be used, by a judge for exam-
ple, in a new manner. The rule now is being
made to say something new, but which it was
already capable of saying. This never happens
arbitrarily. Law interacts with ethics and poli-
tics and yet remains distinct because each mode
engages in social ordering in its own charac-
teristic way. The task of law is to promote jus-
tice, which is conceived as a universality and is
closely linked to the idea of individual free-
dom, and to allow the disenfranchised to be
respected.
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Plato (ca. 428-348 B.C.)

Plato’s position on law is said to be a moving
target. His view of law has been interpreted
literally as natural, esoterically as positive,
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dualistically as both, and as various amalgams
of the two to compose one or another kind of
convention.

The most mainstream, and therefore most
general, interpretations of Plato’s view on law
involve the natural law approach, taking seri-
ously his discussions about moral essences, or
forms or ideas, that is, objective universal
truths independent of human will by which
particular things existing in the world are given
definition. Knowers of this natural law must
seek to establish and maintain a legal order
that will perfect human political associations,
and thus natural law is a basis for idealism.
Scholars have characterized Plato’s idealism
in numerous ways, however. Its essences,
forms, or ideas have also been described as
less objective and universal: as contrived tools
for social control and even repression, as cus-
tomary values of a given people and time, and
as principles of social or individual utility, as
noted in Huntington Cairns’ Legal Philoso-
phy from Plato to Hegel.

The most extreme natural law interpreta-
tion of Plato’s law argues that his moral es-
sences subsist in a realm of absolute
permanence, and they subsist even if and when
their particular counterparts in the world do
not. Such platonic essences constitute a meta-
physical foundation for the “nature” of legal
and moral things and are known by reason,
either by reason that simply intellects the es-
sences without the use of logic and sense ex-
perience or, in a moderate aristotelian version,
known through carefully analyzed empirical
examination of the natural cosmos.

According to the aristotelian version, the
essence is not metaphysical but is a telos, or
purpose, inherent in the growth of natural
things in the cosmos. In both cases, the result
of discovering essence or telos is philosophic
wisdom in absolute knowledge. For example,
since the existence of all trees in the world is
trees only with reference to the essence of
“treeness,” all just men and their just acts in
the world are just only with reference to
“justiceness,” the natural law. Justice in this
sense is the most important essence of the
whole realm of forms, which constitutes the
totality of the perfect essences for all exist-
ences in the world. As forms, the natural law
consists of obligatory standards that naturally
function in the world or that ought to be the
basis for all human law. The latter claim
presents a problem, however, because it sug-
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gests that natural law cannot enforce itself and,
therefore, requires human agents to enforce it
with voluntary will. This problem casts seri-
ous doubt on the existence of natural law and
is the basis for more moderate theories and
critiques of Plato’s idealism.

Perhaps the fiercest critique of platonic natu-
ral law characterizes Plato as a totalitarian
threat to natural human freedom. Using the
Republic as the basis for his critique, Karl Pop-
per argued that Plato’s natural law was actu-
ally fabricated myth, a noble lie designed to
subject a people to absolute philosophical rul-
ers committed to permanence in a holistic po-
litical association. Popper rejected the
possibility of natural law and perfection
through the unity of philosophy and power and
asserted boldly that the scientific reduction of
error in knowledge and law could minimize
misery among free and equal individuals and
beget social and material progress. His rejec-
tion is tantamount to calling Plato a legal posi-
tivist, a malevolent noble liar who posits a myth
in order to use the ignorant for the rulers’ ends.

Because Popper saw future circumstances
as ultimately unpredictable and therefore
unknowable, he argued that platonic central
planning of any kind would result in error and
oppression. He applied his critique of Plato’s
apparent collectivism to the deterministic
historicisms of G.W.F.Hegel and Karl Marx
in a scathing attack on fascism and commu-
nism, respectively. Popper countered Plato’s
positive tyranny by proposing the “rule of
law,” which generally emphasizes individual
liberty and legal equality by the formation of
political institutions that secure traditional
rights and liberties recognized through com-
mon experience and, in government, by en-
suring that laws apply to rulers and subjects
alike.

Some scholars see Popper’s critiques of Pla-
to’s legal philosophy as destructive of platonic
efforts to improve a society while maintaining
its stable traditions, and thus discover in Plato
a dualistic doctrine of law, both natural and
human. Dualistic interpretations see Plato’s
laws in the Republic as discovered by the phi-
losopher who ascends from the mere opinion
of his culture and attains to intellection of the
natural law; but the law of Plato’s Laws re-
mains at the level of human convention gener-
ated by a founder of a colony who must take
into consideration the opinions of those to in-
habit the new colony. The lawgivers must man-



age lawful peace among both just and unjust
citizens to the end of freedom, security, friend-
ship, and goodwill. The reason used by the
philosopher here is not intellective zous but
merely calculation of means to the end of or-
dered freedom, which is a basic means to living
and not any virtue as an end in itself. Through
music and religious education of souls, the phi-
losopher-lawgiver elevates legal control of hu-
man passions from the baser “iron cord” of
obligation, whereby citizens tearfully calculate
the shame and pain of disobedience, to the
nobler “golden cord” of obligation, whereby
they calculate the pleasure of honor and pres-
tige in obedience. Utility appears as virtue. Sub-
sumed in pleasurable honor, the propensity for
discord in human nature remains hidden in the
harmonious consonance of the passions. Har-
mony of the passions is posited in the souls of
the citizens through harmonic music and myth
that rises to the level of divinity, and a conso-
nant flow of tradition conserves the state
through an eternity of generations. Law as hu-
man custom appears natural.

Compared to Popper’s view of Plato as
malevolent, this interpretation sees Plato as a
benevolent noble liar who would establish
laws primarily to regulate the souls of men
who would in turn regulate their own bodies.
Variations of this view, however, claim that
Plato need not abandon his claim to philo-
sophic knowledge of natural law to advocate
instilling myth in citizens to generate an elo-
quent custom. The natural law of the Repub-
lic can certainly coexist with customary
opinions necessary to govern the ignorant,
even though implementation of the natural law
may happen only perchance. Natural law can
also coexist with purely positive human law
created and enforced to maintain order, and
possibly, in time, positive law might imitate
the natural law.

Glenn Morrow has argued that Plato’s
Cretan city described in The Laws has many
of the characteristics of modern constitutions
founded on the seventeenth- and eighteenth-
century constitutional theory that power cor-
rupts, that rulers must be governed by legal
institutions and procedures. Plato advocates
that all citizens, including rulers, should be
governed by law that is clearly and coher-
ently formulated, publicly known, prospec-
tive, and adjudicable, and that constitutional
powers should be separated in some fashion
to facilitate internal checks and balances

against officials. He also includes external
controls, such as a citizen’s right to sue offi-
cials, and legal scrutiny of officials during
and at the end of their official tenure. Yet
Morrow still takes somewhat seriously Pla-
to’s idealism and his hope that human law
could imitate natural law.

A yet more diluted idealism can be found
in interpretations of Plato as one or another
kind of legal conventionalist, interpretations
that further reduce his natural moral law to
factual characteristics of human nature that
humans value. Here, natural law is rejected,
as either irrelevant or nonexistent, in favor of
a morality based on universal subjective de-
sires. They interpret Plato as holding a more
hobbesian view of human nature and the ne-
cessity for law in the absence of any substan-
tial moral essences or forms and see him as
fundamentally positivistic, albeit with the pos-
sibility of absolute moral values rooted in the
individual, such as the rational will never to
harm oneself or anyone else. The thrust of this
view sees Plato as somewhat of a social con-
tract theorist, with legal obligation rooted in
agreement to legal procedures and laws.

Although in agreement with conventional
positivist interpretations to a great degree,
another conventionalist interpretation sees
Plato not as a positivist but as a “minimal”
conventionalist, that is, as minimizing the natu-
ral law to facts about human nature that nec-
essarily include moral values within individual
human beings, but values more as an irresist-
ible “nature” than as merely posited will. While
such a nature sounds much like aristotelian
telos in human nature, it does not involve natu-
ral ends. This conventionalism sees Plato as
extolling law as the artifactual solution to dis-
cord in a world of radically individualistic
human beings who each desire to live and to
voluntarily pursue their own ways and ends
of life, be those ends individualistic or
communitarian. Law, then, is more of an in-
strument for coordinating pursuits of happi-
ness and not a catalyst for cooperation to any
communally virtuous or utilitarian end. Pla-
to’s portrayal of Socrates (particularly in the
Apology) as the quintessential individualist
seeking knowledge apart from the many is the
symbol of the virtuous man. Individual liberty
is essential to moral virtue, since coercion de-
nies the necessity of knowledge and will in good
souls or actions, both of which reside only in
individuals. The virtuous life is a life of rea-
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son, and reason writ large is law among hu-
mans. The good state, then, is that which is
ruled by reason as law. Such law as coordina-
tion has particular characteristics rooted in the
causality found in human and physical nature.
As the archetype of moral individualism, Soc-
rates, in Crito, obeys the legal procedure de-
manding his execution because moral reason
requires that his actions be rationally consist-
ent with his nature, which includes keeping
his implicit social contract with the city to obey
its laws. The laws made possible the family
into which he was born, his education, his own
family with children, and most important his
philosophic life—all of which he chose tacitly
by never renouncing his citizenship and rather
enjoying the benefits thereof. The moral life
means living as consistently as possible as a
rational man in the natural world throughout
time and possibly eternity, which includes obey-
ing oneself in one’s agreement to obey law.
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Plea Bargaining

Plea bargaining is a controversial procedure for
prosecutorial disposition of criminal cases by
exchanging charge reductions and leniency in
sentencing recommendations for guilty pleas.

After a suspectis arrested and charged with
a criminal offense, it must be determined
whether the accused is guilty and, if so, what
the punishment should be. Anglo-American
judicial systems have traditionally used jury
trials for the disposition of criminal cases. Pros-
ecutor and defense attorney marshal the evi-
dence in court, the jury pronounces the verdict,
and, for those found guilty, the judge sets the
sentence. Trials no longer play this dominant
role. Today both verdict and sentence are typi-
cally negotiated in “plea bargains.” The de-
fendant agrees to plead guilty to an offense
(often less serious than the one originally
charged) and so relieves the prosecutor of the
burden of proving guilt in court. In exchange,
the accused is assured a sentence less severe
than could be received after conviction at trial,
even when discounted by the probability of
acquittal. Defense attorneys can also gain, since
many receive fixed fees whether there is a trial
or not. Even for defendants whose only bar-
gaining chip is the power to waive trial, coun-
sel can still secure benefits in a fraction of the
time a trial would take. Following agreement,
the “trial” is usually a formal ceremony in
which the judge, also enjoying a reduced work-
load, honors the expectation of leniency. All
three—defendant, prosecutor, and judge—ben-
efit from the agreement, while the public en-
joys faster, easier, cheaper criminal convictions.

Given increasing pressures on the criminal
justice system, it is not surprising that simpli-
fying practices have evolved in the system’s
unregulated interstices. Our reliance upon plea
bargaining has been compared with the use of
judicial torture from the middle ages to the
early modern period. In both cases, there was
apparent difficulty obtaining desired convic-
tions at trial. Just as the burdens of proof and
adjudication are alleviated when rack and
thumbscrew are used to extort an admissible
confession, so too are they alleviated when a
dispositive guilty plea is induced by assurances
of a reduced sentence.

Although plea bargaining was once a cov-
ert feature of the criminal justice system, re-
cent decades have witnessed robust controversy
as details have come to light. While dozens of



scholarly articles, books, and academic sym-
posia have contributed to a clearer picture of
the values at stake, there is no consensus on
how these are to be respected. Is plea bargain-
ing acceptable, or should it be reformed—and,
if so, how?—or abolished entirely? While one
cannot catalog here all the issues explored in
the literature, it is possible to sketch some that
have received notable attention.

Involuntariness

The comparison with judicial torture suggests
involuntariness. As with torture, plea bargain-
ing threatens a measure of suffering unless a
defendant confesses. One critical strategy seeks
to treat such pleas as legal nullities on the
grounds of duress or coercion. Where, for
example, Gunman compels Victim to hand
over a wallet, Victim does not lose title to the
money. Accordingly, when the accused enters
a guilty plea in order to avert death or lengthy
imprisonment, that agreement too should be
void of legal effect. In response, defenders of
plea bargaining have pointed out that, while
the gunman has no right to threaten harm,
prosecutors have the right—indeed are obli-
gated—to prosecute. Plea bargaining, a
prosecutorial offer of leniency in exchange for
a plea, is an offer (not a threat) that improves
the defendant’s prospects above what they
were at the pre-offer baseline, at least in those
cases where defendants do not face additional
undeserved punishment for requiring they
state to them after trial. Critics have questioned
whether one can distinguish between reduced
punishments if one saves the state the expense
of a trial and increased punishments if one puts
the state to its proof. Which is the baseline
and which is the aberration?

Unreliability

A second critical strategy fixes on the reliabil-
ity of bargained-for pleas. In sidestepping tri-
als, plea bargaining obviates scrutiny of the
evidence in an adversarial setting. Conviction
is based on the plea and, at best, a cursory re-
view of its factual basis. Aside from the duress
argument, it is a separate question whether we
should rely on pleas that are entered to reduce
vulnerability to severe punishment. Some crit-
ics complain that plea bargaining gives society
poor reason to judge that those who adjudi-
cated “guilty” are, in fact, guilty. In North
Carolina v. Alford, 400 U.S. 25 (1970), for
example, a guilty plea entered to avert the death

penalty was accepted even while accompanied
by the defendant’s protestation of innocence.
Others worry that the innocent are more likely
to be punished under plea bargaining systems,
due to preferring the certainty of lower pun-
ishment to the risk of nonacquittal and a greater
punishment. Defenders, in reply, note the ab-
sence of data on the incidence of innocence
among the convicted and observe that inno-
cent defendants, who do not want to falsely
admit guilt, are also convicted at trial only to
receive more severe sentences than they would
under plea bargaining.

Injustice in Sentencing

Several strands of criticism are drawn from
traditional defenses of the criminal sanction.
Retributivists support sentences that are pro-
portional in severity to the seriousness of the
offense. Utilitarians see the imposition of pe-
nal suffering as justifiable only if necessary to
achieve such purposes as deterrence and inca-
pacitation. However, sentence severity under
plea bargaining depends largely on whether
the defendant has exercised the constitutional
right to trial. If the sentences imposed at trial
are just, it follows that, barring happy acci-
dents, plea bargaining will never issue in jus-
tice: either defendants will receive insufficient
punishment if they are guilty or excessive pun-
ishment if innocent. Moreover, those convicted
of identical offenses will receive dramatically
different sentences depending on whether they
waive trial. Apart from the formal injustice of
treating similar cases differently, plea bargain-
ing burdens with added punishment the exer-
cise of the constitutional right to trial. In
response, defenders of plea bargaining have
called attention to an array of mitigating and
aggravating circumstances that might justify
mercy or leniency in sentencing. In Brady v.
U.S., 397 U.S. 742 (1970), for example, the
U.S. Supreme Court noted that bargained-for
sentence reductions are legitimate, in part, be-
cause guilty pleas are evidence of contrition.

The Contract Model

Cutting across much of this discussion is a
subtle dispute about the relationship between
the prosecutor and the defendant. While crit-
ics have painted plea bargains as flawed con-
tracts, recent defenses of plea bargaining have
also looked to contract theory. Consider that,
for the defendant, the worst possible result is
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a maximum sentence following conviction on
the most serious charge and, for the prosecu-
tor, it is acquittal. Just as settlement is com-
mon in civil cases, so both parties in criminal
proceedings may reasonably prefer the guar-
anteed half loaf to the risk of none. Because
the defendant can plead not guilty and demand
trial, and the prosecutor can set the charge
and recommend a sentence, the two should
be allowed to exchange entitlements, the de-
fendant trading the right to plead not guilty
for the prosecutor’s right to seek the maxi-
mum sentence. Since each party has offered
the other an expanded range of choice, the
contract wrongs neither. In response, critics
of plea bargaining have questioned whether
prosecutors can properly enter into such agree-
ments. Consider a “grade bargain” between a
student and a harried instructor. Having
glanced at the first page of a term paper, the
teacher estimates that the final grade will be a
D. However, if the student waives the right to
a conscientious reading and critique, the in-
structor will award a B. Even though both
parties enjoy an expanded range of choice and
prefer the exchange, the contract is nonethe-
less illicit, but not because the student has been
wronged. Like justice in grading, justice in sen-
tencing does not require that the end result be
acceptable to the parties. Critics have argued
that in bargaining for guilty pleas that maxi-
mize convictions and sentences, prosecutors
have misunderstood the function of their of-
fice and the constituting purposes of criminal
justice proceedings.

While some jurisdictions (for example,
Alaska, El Paso, and Philadelphia) have experi-
mented with elimination and reform, the prac-
tice of plea bargaining thrives. Commentators
have illuminated hidden features of the crimi-
nal justice system, stimulated reflection on the
value of jury trials, and provoked inquiry into
neglected questions in criminal procedure. The
debate shows little sign of letting up.
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Policy, Legal

Legal policy depends on the nature of the law,
and can be an active factor in influencing the
content of the law, by introducing or elimi-
nating legal values in regulation. In Hungar-
ian legal theory on the independent role of legal
policy in a democracy, the main task of legal
policy is to mediate normative requirements
into the law. However, this represents only the
side which is directed at introducing the com-
prehensive interests of society into law.

The role of legal policy is not restricted to
this, since it does not only mediate compre-
hensive human and democratic exigencies, but
also assists in unfolding the independent role
of the law. In addition, it does not mediate
abstract values, but requires the practical as-
sertion of legal needs in legislation, in the ad-
ministration of Jaw, and in compliance with



these. To this use are attached the existence of
whatever legal values are available, the legal
possibility for their assertion, and the suitabil-
ity of the legal procedure for their assertion.
For legal policy to make out adequate goals
and support them, the interaction of two fac-
tors is necessary: one is the orientation of soci-
ety, with its requirement for a comprehensive
social policy connected to the assertion of le-
gal norms; the other is sufficient possibilities
and instruments for the law to elaborate and
implement the legal values. The autonomous
activity of legal policy relies on these two, which
mean primarily the analysis, critique, and evalu-
ation of the existing law, and its elaboration
into an independent concept of legal policy.

It is a basic requirement of democratic le-
gal policy that it should mediate goals, which,
on one hand, do not conflict with valid legal
norms (that is, preserve legal cohesion) and
which, on the other, can be asserted through
the instruments of law, by legal activity and
legal procedure. An essential factor in this is
attention to the legal profession. The lawyer
can give effect in everyday legal activity to the
goals as legal requirements, on the basis of
professional legal knowledge. Professional
knowledge is a filter in three ways. First, it
indicates which value-oriented goal of legal
policy is acceptable to law and, second, which
activities are suitable for transformation into
law (for instance, parental love as an abstract
value cannot be transferred into legal rules).
Third, with an eye on professional involve-
ment, it indicates and rejects goals oriented
toward disvalues.

In this way, legal policy exercises a con-
trolling role over the goals to be transformed
into law, in view of the legal profession. It also
controls which goal, when transferred into law,
can be realized as a legal value, because legal
practice indicates, by the desuetude or non-
observance of a legal rule, that it contains pre-
scriptions which cannot be legally
implemented. In this case legal policy recom-
mends the repeal of the given legal rule on
account of its inapplicability, or the enactment
of a different legal statute serving the realiza-
tion of legal value.

Legal policy is a factor which builds up the
concept of value and helps law build up its
hierarchy of values. Out of the comprehensive
system of social values, it picks out those which
can be transformed into legal values and can
also be asserted by legal means. Realization of

the comprehensive values in humanism is an
abstract requirement, and from this the com-
prehensive value of human rights can be made
concrete and transformed into law, into con-
stitutional provisions and individual statutes.
The universal legal protection of human rights
can be stressed as a value-oriented requirement
of legal policy and can be institutionalized in
the various branches of law, through legal guar-
antees of life and limb, of property and social
security. These detailed rules are condensed
from the comprehensive values of the law.
Among these, the following can be transformed
by legal policy: the rule of law, stability, and
change, as well as rationality, calculability, ob-
jectivity, universality, and equity.
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Political Obligation

Political obligation is the moral obligation of
citizens to support their states and to comply
with the valid requirements of their legal au-
thorities. Theories of political obligation gen-
erally identify the obligation to obey valid law
as the most important component of political
obligation, with more general obligations of
support for the state or “good citizenship” as
secondary elements. People’s political obliga-
tions are typically taken to constitute the core
of the moral relationship that exists between
them and their polities, and these obligations
are thus closely related to such corresponding
concepts as the legitimacy or de jure author-
ity of the state or the legal system. The classi-
cal problem of political obligation, which has

POLITICAL OBLIGATION 653



been central in legal and political philosophy
from the earliest recorded philosophical texts
to the latest, is that of understanding when
(or if) and for what reasons citizens in various
kinds of states are bound by such obligations.

Theories of Political Obligation

Most theories of political obligation conserva-
tively assume that typical citizens in reason-
ably just states are bound by political
obligations, as most peoples’ pretheoretical
intuitions about the matter seem to suggest.
The problem is then accordingly seen as that
of defending a suitably “general” account of
political obligation, one that identifies
ground(s) or justification(s) of political obli-
gation that are consistent with affirming wide-
spread obligations. The problem can also be
understood without such conservative com-
mitments, so that an account’s lack of gener-
ality is not necessarily seen as a defect. On
this latter understanding, the theorist’s job is
simply to give as full as possible an account of
political obligation, without any special con-
cern for justifying our pretheoretical beliefs
about the subject. Thus, an anarchist theory
(which denied the existence of any political
obligations) might on this latter understand-
ing still constitute a successful (that is,
nondefective) theory of political obligation.

Much of the modern debate about politi-
cal obligation has consisted of efforts either
to defend or to move beyond the alleged de-
fects of voluntarist theories. Voluntarists main-
tain that only our own personal, voluntary
acts—such as a contract to be bound by legal
restrictions, our free consent to the authority
of our government, or our free acceptance of
the benefits of political life—can create obli-
gations of obedience and support. Social con-
tract theories, for instance, are paradigmatic
defenders of voluntarist theories of political
obligation. Because it is difficult to realistically
portray actual political societies as very much
like genuinely voluntary associations,
voluntarist theories have seemed to many un-
able to satisfy conservative theoretical ambi-
tions.

Theoretical responses to this difficulty have
taken a variety of forms. The most basic divi-
sion among these (antivoluntarist) responses
is between the communitarian and the indi-
vidualist positions on political obligation.
Communitarians have typically maintained
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that our very identities are constituted in part
by our roles (such as “citizen”) in political
society and that our political obligations are
tied conceptually to, or follow trivially from,
these roles. As a consequence, of course, our
voluntary performances are seen by
communitarians as largely irrelevant to our
possession of basic legal and political obliga-
tions. Individualists have argued, by contrast,
that we should not in this way think of our-
selves as essentially political beings and that
our political obligations rest not on our insti-
tutional roles, but on contingent relations be-
tween political societies and ourselves.

Voluntarist theories are, of course, one
prominent kind of individualist view. Because
of the voluntarist’s apparent inability to ar-
gue persuasively for widespread political ob-
ligations, many individualists have turned
instead to nonvoluntarist (but still individu-
alist) views. Such nonvoluntarists hold that no
voluntary contract, consent, or acceptance of
benefits is necessary for political obligation.
Simple nonvoluntary receipt of benefits may
bind us to obey and support our governments,
for instance, or our governments’ moral quali-
ties (such as their justice or efficiency) may
ground general moral duties toward them. The
individualist approach to the problem is thus
affirmed, but without the apparent difficul-
ties of voluntarism.

A third sort of response to the voluntarist’s
problem is to deny that it is a genuine problem.
Anarchist theories, for example, have denied
altogether the existence of general political
obligations. As a result, of course, the
voluntarist’s failure to show how political ob-
ligations can be widespread is seen by the anar-
chist as entirely predictable. Some voluntarists
have been drawn to anarchist conclusions in
this way, while the inspirations for other anar-
chist theories have been both nonvoluntarist,
individualist (for instance, utilitarian), and
communitarian. In whatever form, though,
anarchism rejects the conservative assumptions
of most theories of political obligation.

This way of classifying theories of political
obligation suggests four general categories:
communitarian, voluntarist-individualist,
nonvoluntarist-individualist, and anarchist.
None of these four approaches to the prob-
lem of political obligation is of particularly
recent vintage. Indeed, all but the anarchist
theory were suggested more than two thou-
sand years ago in various passages in Plato’s



dialogue, Crito, the first recorded discussion
of the problem of political obligation. All these
approaches have continued to attract adher-
ents and continued to evolve in form even in
contemporary political and legal philosophy.

Communitarian Theories

Routinely drawing their inspiration from
Plato, Aristotle, G.W.F.Hegel, Edmund Burke,
or Ludwig Wittgenstein, most communitarians
have argued that our purposes, our values, and
thus essential aspects of our personal identi-
ties are given us by our roles within linguistic,
legal, social, and political communities. It is,
as a result, misleading, they claim, to think
(as individualists do) of our moral relation to
the state as somehow optional or contingent.
Citizen and state are not like unrelated con-
tractors in economic negotiations; they are
more like family members or friends. Our
political obligations do not rest on externally
derived moral duties, as nonvoluntarists claim.
Rather, we have obligations to obey the rules
of our communities because this is part of what
it means to be members of those communi-
ties. To ask for further explanation of politi-
cal obligation would be like asking the
unintelligible question: why should our lives
be regulated by what makes us who we are?
Proper accounts of political obligation must
appeal to justifications that are internal to our
practices, not external to them.

Communitarians are thus typically commit-
ted to two general theses with clear (and con-
servative) implications for a theory of political
obligation. The first, the “identity thesis,” holds
that denying one’s political obligations involves
unintelligibly denying the socially constituted
aspects of one’s own identity.

The second, the “normative independence
thesis,” maintains that local social practice has
the power to generate moral obligations, in-
dependent of certification by some external
or universally applicable moral principle.

Communitarians whose sympathies are
with Aristotle or Hegel have also often argued
that political community is essential to human
flourishing and to the development of basic
moral capacities, such as agency or autonomy.
As a result, they claim, we have an obligation
to belong to and facilitate those political com-
munities that encourage this development.
Once again on this line, because our political
relations contribute essentially to our identi-
ties as autonomous moral agents, these rela-

tions cannot themselves be thought of as freely
chosen or as dependent on moral principles
that bind us independently of our legal and
political roles.

Voluntarist Theories

Individualists deny that we are essentially po-
litical beings and that our political obligations
are just a function of our identities as socially
constituted persons. The political is seen by
the individualist as a contingent, nonessential
(even if perfectly typical) aspect of human life;
our unchosen social and political roles can-
not be assumed to justifiably define our moral
responsibilities. This position is most strongly
stated (or assumed) by voluntarists. The clas-
sical individualist theories of political obliga-
tion were mostly voluntarist, and nearly every
voluntarist theory prior to the twentieth cen-
tury was some variant of a consent or con-
tract theory of political obligation. The terms
of the modern debate about political consent
were set most clearly by John Locke. Accord-
ing to Locke’s consent theory, political obli-
gations are grounded in the personal consent
of individual members to the authority of their
government or political society. This consent
can be either express or tacit. However, vol-
untary, intentional consent of some sort is
necessary for political obligation; government
without popular consent is tyranny. Express
consent, as given in explicit oaths of allegiance,
tends not to be very widespread in modern
political communities. Favorite candidates for
acts of tacit consent (on which our political
obligations might rest) include continuing to
reside in a state one is free to leave, freely tak-
ing benefits from the state, voting in demo-
cratic elections, and accepting adult
membership in a state.

Consent theory has a considerable intuitive
appeal, based on the importance that persons’
free choices seem to have in determining how
they ought to be treated. The theory, however,
has throughout its history been plagued by the
complaint that it is not in fact applicable to
real political life. Actual political societies are
not voluntary associations, it is claimed, and
real citizens seldom give even tacit consent to
their governments. Indeed, all of the acts al-
leged to constitute tacit consent to government
are typically performed without any intention
to consent to government authority at all, and
they are often performed unfreely, simply be-
cause of the high cost of alternatives, such as
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emigration. If morally binding consent must be
intentional and voluntary, such facts seem to
force us to the conclusion that few citizens of
actual states count as even tacit consenters and
that consent theory cannot adequately account
for the political obligations most believe these
citizens to have.

Consent theorists have often responded by
specifying further conditions that must be sat-
isfied if “government by consent” is to be
achieved or by insisting that genuine, binding
consent is only given by full involvement in
the political life of a participatory democracy.
These responses, of course, involve to a cer-
tain extent giving up conservative ambitions
in thinking about political obligation. A more
conservative move within the voluntarist camp
has been to surrender instead the idea of con-
sent as the paradigm ground of political obli-
gation. Fairness theories, for instance,
maintain instead that our obligations are owed
as fair reciprocation for benefits freely accepted
from the workings of our cooperative legal and
political institutions. Consent to these insti-
tutions is not necessary for being obligated to
support them and abide by their rules.

Nonvoluntarist Theories

The distance from voluntarist to
nonvoluntarist (individualist) theories of po-
litical obligation can seem at first glance quite
small. There are, for instance, nonvoluntarist
versions of fairness theory which argue that
our political obligations are grounded not in
our free acceptance of the benefits of political
life, but rather in our (possibly nonvoluntary)
receipt of these important public goods. How-
ever, the actual theoretical distance of such
accounts from voluntarism is in fact consider-
able. For political obligations, instead of rest-
ing on what we choose to do, are now taken
to rest on what merely happens to us and on
the virtues of the institutional arrangements
under which we live.

The distance from voluntarism is similarly
deceptive in the case of hypothetical
contractarian accounts of political obligation.
Our obligations, according to this approach,
are determined not by our personal consent to
our political authorities, but by whether we (or
some suitably described, more rational version
of us) would have agreed to be subject to such
authorities in an initial choice situation. Hy-
pothetical contractarianism, because it centrally
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utilizes the idea of contract or consent, may at
first seem to be just a development of voluntarist
consent theory. In fact, however, hypothetical
theories do not focus on individual choice or
on specific transactions between citizen and
state at all, but rather on the quality of the po-
litical institutions in question. Hypothetical
contractarians ask whether our laws or gov-
ernments are sufficiently just or good to have
been consented to in advance by rational par-
ties, in an initial specification of their terms of
social cooperation.

This emphasis on quality of government is
also obvious in utilitarian theories of political
obligation, despite their long-standing oppo-
sition to contractarian views. According to
utilitarians, political obligations are grounded
in the utility of support for and compliance
with government. Because obedience to valid
law generally promotes social happiness, obe-
dience is typically obligatory. But, of course,
obedience only promotes social happiness if
the laws or government in question are
wellframed, utility-producing devices; our
political obligations are thus derived directly
from determinations of governmental quality.

Anarchist Theories

Anarchism comes in many forms, from com-
munist to libertarian. Some anarchists deny
the very possibility of the legitimate state, while
others deny only the legitimacy of all existing
states. Some urge the destruction of existing
states, others only selective disobedience to
them. However, all forms of anarchism are
united in rejecting the conservative assump-
tion that most citizens have political obliga-
tions. It is illuminating to recall that much of
the force of communitarian and nonvolun-
tarist-individualist theories of political obli-
gation derives from the perceived failure of
consent theory. As we have seen, this attack
rests squarely on a conservative approach to
the problem of political obligation. If the con-
servative assumption is abandoned, consent
theory no longer appears defective. Rather, it
can be taken to specify the true grounds of
political obligation, grounds that are simply
not satisfied in actual or possible states.
Voluntarist anarchism thus reemerges as an
interesting theoretical possibility.

Classical anarchism (of both communitar-
ian and individualist varieties) recommended
the abolition of the state. Late-twentieth-cen-
tury philosophical anarchism merely denies the



existence of (widespread) political obligation,
usually on voluntarist grounds, without mak-
ing any revolutionary practical recommenda-
tions. Some philosophical anarchists have
argued on a priori grounds that the authority
of the state is inconsistent with individual au-
tonomy. Others have argued only that existing
states fail to satisfy the voluntarist requirements
for political obligation.
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Political Philosophy

The context of the discipline has dramatically
changed since 1971, when John Rawls pub-
lished A Theory of Justice. Rawls elaborated a
philosophical foundation for a liberal approach
of the political sphere: the individuals are ba-
sically free and interested in pursuing their own
ends, and they engage in society in order to
attain these goals by putting some resources
in common. This is at first glance a
reelaboration of the contractualist philosophy:
political authority has no intrinsic substance,
it flows from the basic interests and calcula-
tions of individuals. Rawls adds an important

element, however: individuals do 7ot discuss
the principles of justice in the framework of a
classical negotiation (where everyone tries to
tailor the principles to his own interests and
values, so the result of the bargaining process
just reflects the de facto relationship of forces,
and not any intrinsic concept of justice and
legitimacy). The procedure takes place once
the individuals have put their basic interests
behind a “veil of ignorance” so these particu-
lar elements cannot influence the negotiation
process. One can say without exaggeration that
virtually all the main discussions in political
philosophy these last twenty-five years have
turned around such a theory. Indeed, Rawls
had wanted to reject the dominant utilitarian
philosophy: the aggregative concept of a glo-
bal utility could easily lead to a disregard of
individual rights. Now individual dignity pre-
supposes that no conception of the good is
forcibly imposed on individuals: they must be
innerly and freely convinced of its validity in
order to be able to accept it and live according
to it. So Rawls elaborated the first principle of
justice, that is, the principle of equal liberty:
everybody has a right to develop his or her
own conception of the good, provided a same
liberty is granted to the others. This principle
was accepted by a wide range of “liberals,”
including the libertarians, who, nevertheless,
strongly criticized Rawls’ second principle (con-
cerning the distribution of goods), and particu-
larly the “difference principle,” legitimizing
only inequalities which are at the advantage
of the worst-off. This could lead for them to
an interventionist, at best socialdemocratic, at
worst totalitarian, state. So the discussion with
the libertarians turned around the second prin-
ciple and not the first, which every “liberal”
accepted as guaranteeing the eminent dignity
of the individual. It seemed that Rawls could
deliver the philosophical foundation for a
strong defense of human rights and the consti-
tution by judicial review.

It became apparent rapidly that this first prin-
ciple was not that self-evident: while the debate
between Rawls and the libertarians was an
intraliberal dispute, an attack came, in the be-
ginning of the eighties, from outside liberalism.
The so-called communitarians (or at least the
most progressive among them) argued that there
was something fundamentally wrong in Rawls’
theory of the person: the idea of self-in-terested
individuals is basically at odds with the con-
cept of a substantial community, that is, a set
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of shared ends which constitute the individual,
give meaning to one’s life. Liberalism was criti-
cized as being individualist and sanctioning the
modern isolation of the subject, stigmatized in
particular by Hannah Arendt in The Human
Condition. Moreover, some communitarians
emphasized the dangers of liberalism for a
democratic life: if individuals agree only on cer-
tain basic principles of distribution of rights
and resources, there will not be any basis for a
democratic life. A democratic life presupposes
some shared ends, that is, a common concep-
tion of the good: without this no genuine citi-
zenship and political commitment would be
possible. Communi-tarians criticized Rawls’
proceduralism: his principles of justice do not
imply any agreement on the meaning of life,
but only the acceptance of certain procedural
constraints (discussing the principles under the
veil of ignorance). A strong sense of commu-
nity is indeed often related to authoritarian or
totalitarian groups, but, communitarians argue,
it is also necessary for the building of a demo-
cratic republic. Politics is not only the instru-
ment of the individual ends: it must have a
certain value in itself in order to allow people
to struggle for their community. The sense of
belonging is an essential problem for political
philosophy, and it has no real place in Rawls’
theory.

Of course, communitarianism is itself not
immune to criticism: does it not represent a
sort of revival of the old political romanticism?
If this were true, would it not be evident that
the difficulties related to the latter would una-
voidably affect the former? Liberalism is too
abstract and universalistic, not enough rooted
into the shared ends of the historical commu-
nities. Rawls’ student would retort that such
an abstraction is precisely at the core of the
liberal argument: the veil of ignorance is the
movement of abstraction from particular val-
ues, which is necessary to obtain fair and
universalizable principles of justice. Indeed, the
liberal sense of belonging is probably too
“thin” to generate a real sense of commitment
and responsible citizenship, but at least Rawls’
principles of justice do not impose on any-
body a conception of the good he or she does
not freely accept. On the contrary, the
communitarian idea of a “common good” is
“thicker,” that is, more liable to generate a
civic attachment (at best democratic); at the
same time it a priori defines, so to say, the
group and imposes on the newcomers values
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that they could not accept without a more or
less “violent” (at least heteronomous) proc-
ess of assimilation.

The German philosopher Jirgen
Habermas, being aware of the importance and
difficulties of both positions, tried to elabo-
rate a philosophical synthesis. The solution
he proposed has had so far a tremendous in-
fluence on political philosophy. Habermas
wants first to preserve Rawls’ separation of
the right and the good, of the sphere of poli-
tics and the sphere of conscience. He thinks
that this is a positive result of postkantian
thought and that it should not be endangered
by some trends of contemporary
“postmodern” philosophy, in particular by the
return to a conception of a community based
on a shared sense of the good. If ethical val-
ues, which are an object of controversy, are
put at the basis of political society, the situa-
tion of those who believe in another concep-
tion of the good will be unbearable: they will
not be able to accept the political order as
being just, that is, legitimate, but on the con-
trary they will view it as being an alien order
imposed on them by force (compelle intrare).
So legal constraint must be restricted to the
sphere of justice, that is, to the implementa-
tion of principles everybody could agree on,
whatever his or her own conception of the
good. Habermas holds that, in order to get to
such a universalistic position, the artificial
character of Rawls’ solution (the device of the
“veil of ignorance”) is finally 7ot necessary.
On this point, he seems to agree with the
communitarian requirement that concrete in-
dividuals (and not abstract participants putting
behind the veil all the elements which make
sense for them and constitute their own per-
sonal history, their own “identity”) take part
in the debate leading to the institution of the
political “republic.” By doing this, however,
he knows that he will not imprison again in-
dividuals in the (micro) “totalitarian” particu-
larity of a community. Why? Because any
particular set of values (what Edmund Husserl
called the Lebenswelt, the “world of life”) is,
regardless of the will of the participants (who
are often tempted to close it on itself in order
to preserve their power), open to the “out-
side”: as Habermas says, it possesses a “po-
tential of universality.” Such a potential is
embodied in the “pragmatic” conditions of
every speech act: in any society—even the clos-
est one—people must speak, argue, solve prob-
lems, communicate. Now, communication



precisely implies the ideal of the equality of
participants, who have always already recog-
nized, by entering the discussion, that, between
them, the force of the better argument (and
not the diktat of force) will finally prevail. Of
course, such an ideal is, as Habermas has re-
peatedly said in order to correct misunder-
standings, “contrafactual”: in fact, people try
to dominate others, they act in bad faith, they
use rhetorical sophistry, and so on. But com-
munication embodies by itself, nevertheless, a
sort of “counterculture,” that is, the repeated
resort (even by paying lip service) to the ideal
of an argumentation that would be free from
domination. This element accounts for
Habermas’s rejection of Rawls” “veil of igno-
rance”: Rawls thinks that values and interests
are necessarily antagonistic and that a free
agreement on the basic rules of the political
game can only be attained beyond the particu-
larity and conflictuality of the sphere of the
good and of particular interests. Habermas
seems to say to Rawls: do not be that afraid
of the sphere of the good; there is a historical
process of opening which necessarily affects
the particular Lebenswelte. In one sense,
Habermas thus tries to obtain the results of
Immanuel Kant’s (also Rawls’) political phi-
losophy (a strict separation of the right and
the good, or of duty and interests) by using
G.W.EHegel’s means. Hegel criticized at the
same time the abstract universalism of
kantianism and the particularism of political
romanticism (the theory of the Volksgeist, or
the soul of the people). Habermas does not
indeed fall back on Hegel’s Weltgeist (the
worldspirit), which leads the particular peo-
ple to the final truth; he only affirms that the
pragmatic conditions of communication em-
body a force of universalization that is present
in any community. So he tries to present a syn-
thesis of the two opposing major political phi-
losophies of these years, Rawls’ theory and
communitarianism.
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Pornography

The criminalization of pornography gives rise
to a number of thorny philosophical issues,
notably how to define pornography and dis-
tinguish it (if required) from erotica; how to
balance our interest in free speech and artistic
expression against the harms of pornography;
and what kinds of harms, if any, are consti-
tuted or caused by pornographic depictions
and practices. Parallel to, and intersecting
with, debates over these issues is the critical
examination of the philosophical basis for the
criminalization of pornography: legal moral-
ism, paternalism, liberalism, and, most re-
cently, feminism.

Traditionally in Anglo-American jurisdic-
tions criminal regulation of pornography
(usually termed “obscenity”) aimed at main-
taining “public decency” and/or protecting
the vulnerable from corruption and exploita-
tion. R. v. Hicklin, L.R. 3 Q.B. 360 (1868),
which was widely followed, provided a test
declaring material obscene if it tended to de-
prave or corrupt public morals. The justifica-
tion for criminalizing obscenity was thus
moralistic (the community may impose its
morality by legal means) or paternalistic (the
community may protect its members from
“moral harm” by legal means). Both lines of
justification were strongly criticized by liber-
als (most notably H.L.A.Hart in Law, Lib-
erty and Morality) as violating the
boundaries of the harm-to-others principle,
and displacing the individual as sovereign
over one’s own private pursuits. Further-
more, specific moralistic justifications of
criminalizing obscenity, like that of Patrick
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Devlin in The Enforcement of Morals, pre-
supposed a (nonexistent) shared positive mo-
rality and proposed emotive tests of the
community’s standards, such as the notori-
ous “intolerance, indignation and disgust.”
Both moralistic and paternalistic justifica-
tions failed to distinguish adequately between
public displays of obscenity and their private
consumption. In addition, appeals to the
unique importance of free speech figured
large in liberal resistance to the censorship
inherent in obscenity provisions.

Uneasy about the majoritarian and irration-
alist implications of appeals to community
standards, and about curtailing free expression,
the American Law Institute’s Model Penal Code
proposed an “oblique” approach, targeting
obscenity under the regulation of business prac-
tices. This approach aimed to keep pornogra-
phy “out of sight,” appealing not to public
decency but to the unfairness of exploiting peo-
ple’s desires in order to make a profit.

Notwithstanding liberal worries about the
justification of obscenity laws, public concern
over pornography—its proliferation, its con-
tent (the depiction [indeed, the use] of children,
scenes of brutality, degradation, and sexual
stereotyping), and its connection to the subor-
dination of women and children—has grown.
Feminists in particular have argued that por-
nography is not just offensive, but actually
harmful, both in its preparation and presenta-
tion, and therefore a liberal justification for its
criminalization, with the concomitant limiting
of free expression, can be given. Two kinds of
harm are alleged: the subordination of women
(and children) through objectification and stere-
otyping, and increased violence toward them.
Both claims are hotly contested. The first
claim—that pornography subordinates
women—situates pornography in a framework
of discriminatory patriarchal practices which
collectively deny women equality. This claim,
if substantiated, is significant in justifying the
limitation of speech, insofar as free speech may
be seen as instrumentally valuable in promot-
ing political goals like equality, and therefore
subject to limitation when it undermines them.
[Such reasoning played an important role in R.
v. Butler, 8 CR.R. (2d), 1 S.C.C. (1992).]

The claim that pornography contributes to
violence against women and children has also
been contested, with empirical research on the
links between pornography and violence be-
ing cited by both the pro- and antiregulation
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lobby. National commissions in several coun-
tries, having examined the research, have come
to different conclusions about what it proves,
and therefore have also made different recom-
mendations on appropriate legal responses.
For instance, the United Kingdom’s Williams
Commission, unconvinced about the links
between pornography and harm, recom-
mended merely reducing pornography’s offen-
siveness by prohibiting public displays; the
written word (presumed to be avoidable) was
to be fully protected regardless of content.
Australian, New Zealand, and American com-
missions, and a series of Canadian reports,
concluded that both violent and degrading
pornography have harmful effects. In Canada,
however, skepticism over the link persisted
both in the courts, as held in R. v. Fringe Prod-
uct Inc., 53 C.C.C. (3d) 422 (Ont. Dist. Ct.)
(1990), and in the 1985 Fraser Commission
report. Some of the disagreement over the
weight of the empirical research has been due
to confusion over what counts as social scien-
tific proof of a link, and how much leeway
exists for courts to infer a connection. For in-
stance, John Sopinka, writing for the major-
ity in R. v. Butler, argues that although it may
be impossible to prove a direct link between
pornography and harm, “it is reasonable to
presume that exposure to images bears a causal
relationship to changes in attitudes and be-
liefs,” which, following the Court’s findings
on expressions of hatred in R. v. Keegstra, 3
S.C.R. 697 (1990), were then taken to influ-
ence behavior.

R. v. Butler, in which Canada’s Supreme
Court adopted a “harms-based equality ap-
proach,” is significant in accepting that por-
nography is harmful (in both senses identified
above), in substituting risk of harm for offen-
siveness in the employment of community
standards and in recognizing that the over-
ride of free speech entailed by upholding
Canada’s obscenity law (section 163) is justi-
fied. In clarifying section 163, which defines
as obscene any material “a dominant charac-
teristic of which is the undue exploitation of
sex, or of sex and any one or more of...crime,
horror, cruelty and violence,” the Court in-
cluded as “undue” all pornographic material
involving children and material that is “de-
grading and dehumanizing.” Sexual explicit-
ness alone is considered erotica, not
pornography; and an “internal necessities”
defense is available to protect pornographic



representations necessary for artistic or liter-
ary purposes. The decision in Butler is viewed
by many as a promising step in accommodat-
ing a feminist analysis of equality within a
harms-based liberal framework.

However, objections have been raised to the
approach taken in Butler. In light of the incon-
clusiveness of the studies linking pornography
with harm and the political nature of claims
about women’s subordination, is the override
of free speech justified? Are the notions of “de-
grading and dehumanizing” and “artistic
merit” clearly enough defined to protect erotica
(especially erotica involving minorities) and
other valuable forms of expression, and to en-
sure evenhanded application? Is there adequate
agreement over the notion of “the risk of
harm,” or will the community’s application of
it simply reduce to moralism?

Rather than seeking legal remedies for por-
nography under obscenity statutes, some femi-
nists (notably Andrea Dworkin and Catharine
MacKinnon) want pornography classified as
hate speech and subject to civil remedies. Ac-
cording to this model, pornography is viewed
as a discriminatory practice, a violation of
women’s civil rights, against which they may
seek compensation for injury. The “civil
rights” approach is favored because it ac-
knowledges the harm of inequality caused by
pornography but distances itself from both
censorship and the arbitrariness (or complic-
ity) of community standards. In the United
States a series of efforts have been made to
put into effect the “civil rights” approach, but
so far each has been blocked.

Currently in the United Kingdom
antipornography groups are employing both
strategies: the “civil rights” approach and the
attempt to criminalize pornography by argu-
ing for its recognition as harmful, hateful lan-
guage under the Race Relations Act.
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Positivism, Legal
The notion of legal positivism is located at the
core of modern philosophical and theoretical
thinking about law. From a historical point of
view, it gives an adequate and unitary recon-
struction of a very important part of legal
thinking of the last two centuries; from a meta-
theoretical point of view, it provides a clear
understanding of the common conceptual pre-
suppositions of a large portion of contempo-
rary legal theories.

Unfortunately, in this field of research the
situation is characterized by much confusion
and strong conceptual differences. Some legal
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philosophers think that we should avoid us-
ing the notion of legal positivism, because it is
too composite and heterogeneous. Others,
including Norberto Bobbio and H.L.A.Hart,
are of the opinion that a definition of “legal
positivism” is not only possible but also fruit-
ful, only not as a unitary definition; the no-
tion of legal positivism should be split into
distinct and logically autonomous parts (and
these parts are of course differently constructed
in connection with divergences at the level of
legal theories adopted or presupposed). Still
others, for example, Mario Jori and Neil
MacCormick, rely on a unitary definition and
so seem to be able to individuate a common
element in positivistic legal theories, but, un-
fortunately, they end up by placing it at a level
(methodological, theoretical, political, and so
forth) that is inadequate or unsuitable. As well,
there is a basic deficiency common to all these
definitions that is connected with the model
of definition adopted.

“Essentially Contested Concept”

Most of the scholars who deal with the defi-
nition of legal positivism presuppose that its
definition is per genus et differentiam (by ge-
nus and difference). According to this model,
the aim of the definition is to give the neces-
sary and sufficient conditions for the correct
use of the definiendum. We should be rather
dubious about the existence of transitive prop-
erties, conceived as “something” which things
(even cultural things) autonomously possess.
The fact is that legal positivism is an “essen-
tially contested concept,” according to
W.Gallie. When a concept is essentially con-
tested, (1) most of the participants in the dis-
pute understand each other very well, and seem
to refer, to some extent, to the same “thing”;
but (2) most of the participants disagree quite
strongly on some basic points of the notion.

The problem with essentially contested
concepts is that there is no commonly ac-
knowledged transitive property from which
to begin the definitional work. We should,
therefore, abandon this traditional model and
look for an alternative one. The alternative
model could be called definition through para-
digmatic instances and concepts.

According to this model, the definitional
activity concerning general terms (above all
those expressing essentially contested con-
cepts) should be divided into two stages. In
the first one, our goal should be to mention
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or individuate some instances of the class in
question that are quite unproblematically ac-
knowledged by the members of the commu-
nity. These instances form the referential core
of the notion. In the second stage our goal
should be to extract from these instances a
common conceptual core (the concept or the
sense of the notion). The concept is the set of
assumptions which isolates the common, rel-
evant aspects of paradigmatic instances.

The Concept of Legal Positivism

We can consider as paradigmatic those in-
stances of positivistic theories, for example,
among others, John Austin’s, Hans Kelsen’s,
and H.L.A.Hart’s theories, that represent in
any case some commonly acknowledged mile-
stones of legal positivism, but that also carry
out some very crucial changes in legal
positivistic tradition from firmly inside its con-
ceptual core.

All the paradigmatic instances share some
basic assumptions in law, assumptions which
represent the “common background of cer-
tainty” from which to begin the attempt to
give a full, theoretical explanation of legal
experience.

These basic assumptions can be formulated
in the following way: (1) There is no differ-
ence at all, for what concerns the attribution
of reference, between the expressions “law”
and “positive law.” (2) All positive law is,
without any exception, a radically contingent
human artifact from the point of view both of
its production and of its evaluation and/or
justification.

Explanatory comments on this kind of defi-
nition could be of some help, in order to high-
light its more important implications. First,
assumption (2) is expressed by an interpreta-
tive sentence that has the function of giving a
precise meaning to the vague expression “posi-
tive law,” contained in assumption (1). The
conceptual meaning of legal positivism is in
fact the outcome of positivists’ commonly
shared interpretation given to the expression
“positive law.”

Second, there is nothing really new in this
definition, and it must be so, precisely because
its aim is only to individuate the common core
that lies in the conceptual background of all
positivistic theories acknowledged as “paradig-
matic” ones. It is a background that, insofar as
it is taken absolutely for granted, is seldom
explicitly mentioned or put under scrutiny by



positivists, at least in its pure conceptual form.
Of course, this interpretation of the notion of
positive law is explicitly mentioned and ac-
cepted by most contemporary legal theories,
but normally without the explicit
aknowledgment of its conceptual role. This
concept is often mistaken, on the contrary, for
a methodological requisite or for a theoretical
result of research; and it is clear, on the con-
trary, at least from the perspective here
adopted, that a concept is always a presuppo-
sition and not a product of knowledge. These
meta-theoretical suggestions on legal positiv-
ism do not consider the substantive content
of the given definition, but rather the way in
which this content is located (that is, at the
conceptual level).

Third, using this conceptual definition it is
quite easy to show the different ways in which
the various positivistic conceptions rise from
divergent interpretations of the same concept.
The scope of the minimal definition, further-
more, is larger than it would seem at first sight;
as a matter of fact, even Alf Ross’s and Ronald
Dworkin’s conceptions could be legitimately
labeled as “positivistic theories,” just because
they share with the other positivistic theories
the same kind of absolute conceptual opposi-
tion to legal naturalism.

Conceptual Opposition Between Legal
Positivism and Legal Naturalism
The fourth comment on this conceptual defi-
nition of legal positivism needs to be spelled
out with much more care and caution, because
it deals with a complex and intricate matter:
the relationship between law and morals. With
the help of this definition, it is possible to
understand belter, in fact, what kind of oppo-
sition can be postulated between legal posi-
tivism and legal naturalism. It has been said
before that it is a mutually exclusive concep-
tual opposition. This means that each concept
represents the total negation of the other; they
contradict each other. We could have begun
our definitional work from legal naturalism,
and the result would have been the same. To
obtain legal naturalism from the conceptual
definition of legal positivism, it is enough to
put the symbol of negation (~ or —) before both
assumptions. The same would happen, of
course, if we began from legal naturalism in
order to obtain legal positivism.

It is useful, now, to underline some very
important implications of this way of conceiv-

ing the opposition between legal positivism
and legal naturalism. First of all, it is impor-
tant to stress that this kind of opposition does
not imply at all a supposed separation between
law and morals, as might seem at first sight,
adopting the traditional approach to the mat-
ter. According to this approach, the “separa-
tion thesis” is interpreted as a substantive
thesis, in the sense that law and morals are
conceived as two completely independent sys-
tems, and, consequently, ethical values and
principles are considered as external to the law.

There are two different kinds of observa-
tions to be made in respect of this kind of ap-
proach. The first observation is that the
“separation thesis,” even if it is true, certainly
cannot be labeled as a “conceptual thesis,”
and so cannot be considered as part of the
conceptual definition of legal positivism. Most
legal positivists, today, do not accept this the-
sis at all, at least in its crude substantive ver-
sion. The second observation is that this thesis
is, however, mistaken even for substantive rea-
sons. It is quite easy to note here that, inde-
pendently from other kinds of philosophical
or theoretical arguments, there is a strong fac-
tual argument against the “separation thesis,”
at least if we limit our attention to the field of
reference constituted by contemporary west-
ern legal systems (charter systems). In this kind
of legal system ethical values are incorporated
into legal principles at the level of constitu-
tional norms. From this point of view, there-
fore, it might perhaps be much better to say
that the law of charter systems expresses a
specific moral conception (positive morality);
and the consequence is, therefore, that the
possible conflict between law and morals
should be considered as a conflict internal to
the field of ethics, a conflict between different
morals. The conclusion of this line of reason-
ing is that a legal theorist does not need to
adopt the “separation thesis” in order to re-
main a positivist.

There is another and more sophisticated
way of conceiving the opposition between le-
gal positivism and legal naturalism, a way
which cannot be located at the commonly
shared conceptual level that has been isolated
with the adoption of the conceptual defini-
tion of legal positivism.

According to this second version, the sepa-
ration between law and morals cannot be
pursued ontologically, but only methodologi-
cally, that is, as a result of a certain kind of
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methodological attitude that should be
adopted by jurists and legal theorists. As
Bobbio notes, it is the attitude according to
which they should deal with “normative ma-
terials” in a neutral way (as if they were
“facts”), even when these materials are con-
stituted by value judgments. This of course
means that jurists and legal theorists should
act in accordance with the “value freedom
principle,” the principle which is supposedly
conceived as one of the basic methodological
criteria for all scientists, both in natural and
in social sciences.

Against this version of the opposition we
could again propose the two observations
made before against the “separation thesis.”
Before this, it is important to stress that these
two observations leave out of consideration
the big problem of the general fruitfulness and
adequacy of the value freedom principle and
of the scope of its possible applications to sci-
entific disciplines.

The first observation against the methodo-
logical version of the “separation thesis” is
again that this version, even if it is true, does
not pertain to the conceptual level of the defi-
nition of legal positivism. This means that this
methodological thesis does not possess at all,
at least in our philosophical and juridical cul-
ture, the sort of unquestionableness and
uncontestedness that a “conceptual thesis”
should have. Many legal philosophers, who
can be surely labeled as “positivists,” have
their serious doubts about the value freedom
principle, at least when it is applied to the field
of legal theory.

The second observation is that this more
sophisticated version of the separation be-
tween legal positivism and legal naturalism is
mistaken, even on its proper methodological
grounds. It is enough to say here that it is
highly unlikely that jurists and legal theorists
could assume a neutral attitude in the context
of charter systems, that is, in situations in
which the object of their study is constituted
(at least in part) by values. In these legal sys-
tems, in the words of Wil Waluchow,

the interpretation of the Charter should be
governed by the objects or interests it was
meant to protect. If so, then it is also rea-
sonably clear that moral arguments will of-
ten figure in Charter challenges. If one must
interpret the Charter in the light of its ob-
jects, and those objects are often rights and
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freedoms of political morality, then it fol-
lows that one cannot determine what the
Charter means, and thus the conditions
upon legal validity which it imposes, with-
out determining the nature and extent of
the rights of political morality it seeks to
guarantee: yet one cannot do this without
engaging, to some degree at least, in sub-
stantive moral argument.

What remains at the conceptual level, we may
ask now, of the opposition between legal posi-
tivism and legal naturalism? What is the cor-
rect sense of interpreting the conceptual
definition of legal positivism on this matter?
In answering these questions it could be said
that the opposition, seen at a conceptual level,
is a meta-ethical opposition in the sense that
it concerns two different ways of justifying
positive law from a moral point of view. Le-
gal naturalism, in whichever way it is philo-
sophically and/or theoretically interpreted,
tries to offer an objective justification of posi-
tive law, that is, a justification which is
grounded on objective values, or, at any rate,
possesses, as the ultimate level (theological,
ontological, anthropological, and so forth) of
justification, an objective dimension. Legal
positivism, in one or the other of its possible
versions, offers, on the contrary, a radically
relative justification. This does not mean, at
least at the conceptual level, that it should not
give any kind of moral justification of posi-
tive law, but, more correctly, that it can only
give relative justifications, that is, justifications
which are contingently valid, and are so al-
ways with reference to a set of contextually
bound conditions (historical, sociological,
theoretical, evaluative, and so forth) inside
which justifications can be legitimately pre-
sented and possibly accepted by others.
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Posner, Richard Allen (1939-)

Richard Allen Posner is the central figure and
the prime moving force in the law and eco-
nomics movement, which has been the most
influential movement in American law and
legal thought of this generation. Posner has
been a professor at the University of Chicago
Law School since 1969 and was appointed to
a position as a United States federal appellate
judge in 1981. A prolific author, Posner has
written over ten books and over a hundred
articles, primarily on the connection between
economic analysis and the law, but also on a
wide range of other topics. The law and eco-
nomics movement associated with Posner is
the product of a combination of standard eco-
nomic assumptions (all persons are always
acting to maximize their preferences) and
Nobel Prize winner Ronald Coase’s work on
the connection between legal entitlements and
efficiency.

Coase’s work indicated that in an ideal
world without transaction costs, legal rights
would end up (through voluntary transfers in
the marketplace) with whichever parties val-
ued them the most (in economic terms, this is
an “efficient” distribution), regardless of
which parties initially owned the rights in
question. However, this effect would not oc-
cur in a world (such as ours) where there are
often substantial transaction costs. What law
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and economics scholars added to Coase’s work
was the belief that the government (through
legal rules and judicial decisions) should try
to effect the decisions that would have been
made in the market had there not been sub-
stantial transaction costs.

Posner’s early writings added a number of
different claims to the law and economics
analysis. First, he argued that a theory of
“wealth maximization” served both as an ex-
planation of the past actions of the common
law courts and as a theory of justice, justify-
ing how judges and other officials should act.
Under wealth maximization, judges are to
decide cases according to the principles which
will maximize society’s total wealth. “Wealth”
here is understood broadly, including all tan-
gible and intangible goods and services. Ad-
ditionally, since government officials can only
imperfectly mimic the market in guessing how
different parties value goods, judicial action
will at best be only a crude approximation of
the “wealth maximization” (“efficiency”) that
the market would create were there no trans-
action costs, and thus intervention to promote
an “efficient” outcome is justified only where
and to the extent that high transaction costs
make a consensual (market) bargain between
the parties impossible.

Posner’s descriptive claim about wealth
maximization had been that traditional com-
mon law doctrines (particularly, but not ex-
clusively, in tort law) were economically
efficient. Posner argued that this could be true,
even though the judges who developed the
common law rules did not speak in economic
terminology, and few judges from that time
had economic training. For the normative
claim, Posner argued that wealth
maximization retained the benefits of both
utilitarianism and autonomy-based moral
theories, but in a form that was more practi-
cal for determining how officials should act.
Wealth maximization is better than utilitari-
anism, according to Posner, because willing-
ness to pay is easier to measure than utility
(happiness). It is beter than an autonomy-
based approach because it allows government
action even where consent to action by all af-
fected would not be forthcoming or could not
be obtained in a practical way. However, the
argument goes, because the only actions al-
lowed would be those that maximized social
wealth, everyone (or almost everyone) would
have consented to the actions if he or she had
been asked in advance.
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Posner has since pulled back from his more
ambitious claims, as can be seen in Overcom-
ing Law, published in 1995. His view of eco-
nomics seems slightly altered, now as an
“instrumental science” whose project is “to
construct and test models of human behavior
for the purpose of predicting and (where ap-
propriate) controlling that behavior.” Accord-
ing to Posner’s recent writings, economic
analysis need not and does not assume that all
individuals try to maximize wealth or shun
altruism. He now views economics as a form
of thinking that can answer many questions
but must sometimes leave important norma-
tive questions to others; the normative view
Posner prefers is often derived from classical
liberalism (as in the writing of John Stuart
Mill) and sometimes from pragmatism. On the
pragmatist side, Posner argues that courts have
no moral duty to make present decisions fit
into past precedent, though this course is of-
ten wise for prudential reasons. Where pre-
dictability is not important, coherence should
carry little weight, in particular in considering
how to apply the law to new questions, new
technologies, and new industries. A different
way of characterizing the evolution in Posner’s
thought is that he has moved from asserting
that a certain variation of economic thought
can give all the answers (both normative and
descriptive), to a more general argument op-
posing the view that law is sufficient unto it-
self (“the autonomy of law”). Instead, Posner
argues, legal officials should look to other dis-
ciplines, in particular economics and the other
social sciences, to help create better legal rules.
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Possession and Recovery

The word “possession” generally means the
fact of control over a thing or property under
a person’s power. It is also used as a synonym
for the thing possessed or for property. In the
legal context, however, possession has been
connected with certain legal effects: for in-
stance, possession is the basis of the remedies
for recovery of the thing dispossessed or of its
value, the prima facie evidence of ownership,
and even the substantial acquisition of own-
ership through prescription. It is also one of
the constituent elements of crimes such as lar-
ceny. These effects have given a normative
sense to the concept of possession, which has
produced difficulties in understanding the
meaning of possession.

In the Roman law, possessio consisted of
corpus (physical control) and animus (an in-
tent to possess) (Pauli sententiae 5.2.1; Digesta
41.2.3.1). But the necessity of these elements
varied in each situation, such as acquisition,
continuation, or loss of possessio. Although
possessio was required for the usucaption,
prescription, possessory interdicts, and so
forth, the meaning of possessio was not iden-
tical in each case. For example, when a
usucaptor pledged a thing, not only did the
creditor possess the thing so as to be protected
by the possessory interdicts, but also the
usucaptor simultaneously possessed the thing
for the purpose of completing usucaption
(Digesta 41.3.16, 41.2.1.15). Or, when an
owner of a land constituted servitude or
usufruct, the owner was seen to have retained
possessio, but holders of servitude and
usufruct were also awarded “possessio juris”
or “quasi possessio” (Galius, Institutiones
2.93, 4.139; Digesta 8.4.2, 46.13.3.13, 17).

These features of concurrence, flexibility,
technicality, and artificiality of the concept of
possession remain in the modern legal systems.
For instance, when a bailment is to be revoca-
ble by a bailor at will and a bailee gets posses-
sion of goods, possession lies in the bailee to
maintain an action of trespass. The bailor,
however, also can bring trespass, since he has
“the right to immediate possession,” which
should be treated as possession itself, as de-
cided in United States of America v. Dollfus
Mieg et Cie SA, 1 All E.R. 572 (1952). Or,
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when a person acquires a title to land (but not
yet an entry), his right to possess can be treated
as possession itself by the doctrine of “tres-
pass by relation.” As well, in order to consti-
tute adverse possession against an owner under
a limitations act, the possession is more strictly
construed than that of the owner, as decided
in Wallis’s Cayton Bay Holiday Camp Ltd. v.
Shell-Mex and BP Ltd., Q.B. 94 (1975); see
also Articles 2229 ff. of the French civil code.
In the criminal law, the animus element (an
awareness of the situation) is relevant to de-
termining whether the accused is in possession
of an article, as noted in Lockyer v. Gibb, 2
Q.B. 243 (1967). Meanwhile, the significance
of possession to moveable property differs from
that to immoveable property. In the common
law, the specific recovery of real property has
been more easily allowed (as in the assize of
novel disseisin, the assize of mort d’ancestor,
the writ of right, writs of entry, the action rely-
ing on the Statutes of Forcible Entry, the ac-
tion of ejectment, and so on), than that of
personal property (the action of replevin). In
the civil law, the maxim E#n fait des meubles
possession vaut titre (for moveables, posses-
sion is as good as title), as stated in Article 2279
of the French civil code, is known.

In this manner, the meaning of possession
seems to depend on the field of the law, the
legal context, and the situation of particular
cases. As a result, possession is said to be a
vague, ambiguous, nebulous, indefinite, flex-
ible, inconsistent, chameleon-hued, and rela-
tivistic concept. R.W.M. Dias says that
“possession is no more than a device of con-
venience and policy,” and that “the nature of
possession came to be shaped by the need to
give remedies.” However, in order to deter-
mine the extent to which and the mode in
which possession ought to be protected, it is
necessary to inquire further into the nature of
possession.

On one hand, possession is regarded as a
subordinate means of protecting ownership or
property: as possession is a prima facie evi-
dence of ownership, it gives an adequate pro-
tection to an owner, especially who, for
example, had possessed land but had been
ejected from possession. There is a possibility
that possessors who have no title might also
enjoy this advantage; that can be seen as an
unfortunate but unavoidable consequence of
its purpose, to protect rightful possessors.

On the other hand, however, a possessor’s
possession is protected independently of

ownership or proprietary rights and even
against an owner who dispossessed the pos-
sessor. Several reasons why possession deserves
such protection could be conceived: it may lead
to the better maintenance of the peace by
means of prohibiting self-help; it may be a sign
of the protection for a possessor’s person,
which can not be disturbed without incurring
guilt; further, possession as such may deserve
protection, that is, the mere fact of possession
may produce more right in the thing than the
nonpossessor has, until someone has proved
a better title.

These theoretical analyses of the nature of
possession give the key to the practical ques-
tions. First, to what extent should self-help be
allowed? If possession is understood as a sub-
ordinate means of protecting ownership,
selfhelp by the true owner should be more
widely allowed than under some other expla-
nation, provided the owner has proved his
right (on self-help, see Articles 859-860 of the
German civil code). Second, when a possessor
is dispossessed by a wrongdoer and brings an
action of trespass against the dispossessor, is
the latter able to defend himself by showing
that some third person has a better title than
the possessor (jus tertii)? What if the posses-
sor brings an action of ejectment for land, or
trover for goods, where the gist of the action
is not an injury to possession, as in trespass,
but an infringement of the right to possess? In
Armory v. Delamirie, 1 Strange 505, 93 Eng.
Rep. 664 (K.B. 1722), a chimney sweeper who
had discovered a jewel was held to have ac-
quired possession and was allowed to main-
tain trover against the pawnbroker to whom
he had handed over the jewel for appraisal
and who refused to return it. This conclusion
might be justified if possession as such could
be seen as a sort of substantive right. Finally,
when the wrongdoer who had dispossessed
the possessor sold the thing to the third party,
is the possessor able to recover it from the third
party? According to Articles 861 I and 858 II
of the German civil code, the possessor can
recover the thing when the third party was
aware of the unlawful dispossession.

In any case, the judgment seems to depend
ultimately on consideration of to what extent
a distinction should be drawn between own-
ership (the right to possess) and the right of
possession. The former can be characterized
as a determinate appropriation of the very
substance of (a part of) the thing to a person,
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whereas the latter has been an important ele-
ment in determining the appropriation, such
as the old concept of “seisin” had been.
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Postmodern Philosophy of Law

Postmodern jurisprudence is the philosophi-
cal study of law within a postmodern concep-
tual framework, typically poststructuralist,
neo-pragmatist, or post-Freudian psychoana-
lytic. It includes work within critical legal stud-
ies, law and society theory, law and literature
studies, sociological jurisprudence, semiotic
legal theory, feminist jurisprudence, and criti-
cal race theory. Postmodern theories of law
tend to view modernist theories of law as in-
coherent, descriptively inadequate, or
normatively problematic, and to view mod-
ern legal institutions as incapable of securing
the freedom, equality, and justice which mod-
ernist theories of law, in their confusion, prom-
ise. Postmodern theories of law aim to

conceptualize and respond practically to this
“crisis of modernity” without returning to
premodern idea(l)s. They tend to be
noncomprehensive, culturally and historically
specific, robustly interdisciplinary, rhetorically
ambitious, and overtly political.

Modernist Thought and Jurisprudence
Postmodernists see the diverse manifestations
of modernist thought arising out of a family
of related background assumptions. (1) Real-
ity is extra-linguistic; language primarily rep-
resents reality. (2) Human reason is universal
and univocal; it can understand itself, its struc-
ture and limits. By working objectively, logi-
cally, and systematically from first premises,
empirical or rational, known certainly to be
true, humans may acquire genuine knowledge
of reality. (3) History is moving toward a telos;
humans can purposively shape history. (4)
Moral obligations arise out of neither simple
power relations nor mere tradition, but rather
a natural moral law available to reason, the
autonomy of a rational will, natural moral sen-
timents, social utility, or self-interest. Human
societies are best understood not as given or-
ganic unities but as systems of alterable rela-
tions among autonomous persons who are,
abstractly understood, free and equal.
Modernist jurisprudence aims primarily (5)
to define law, legal systems, legal concepts, and
legal reasoning in an analytically rigorous and
empirically sensitive way and to explain the
legitimate authority of law. Modernist theo-
ries of law typically distinguish law from mo-
rality and understand the former to be a
publicly promulgated and largely self-con-
tained, self-regulating, coherent, and determi-
nate system of generally applicable positive
rules. Some theories allow that general social
customs or moral norms belong indirectly to
the law as a supplement necessary to ground
or complete law as a system of positive rules.
(6) Modernist theories of law typically explain
the legitimate authority of law in terms of con-
sensual participation in an ongoing practice
of recognition and enforcement, social utility,
self-interest, or some form of natural law duty.
While most modernist theories of law ac-
knowledge that in concrete cases the law (and
the facts to which it is applied) must often be
interpreted, they typically characterize legal
interpretation and reasoning, in the ideal, as
capable of determining results uniquely and
objectively correct in light of unambiguous,
noncontroversial, and generally applicable
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criteria, both logical and legal. (7) Finally,
modernist theories of law typically assume that
freedom, equality, and justice depend on the
rule of law and other essentials of modern le-
gal institutions. John Austin, Hans Kelsen,
H.L.A.Hart, Joseph Raz, and Ronald Dworkin
show modernist theory of this sort.

Postmodern Thought and Jurisprudence
Postmodern thought is born of attempts to un-
derstand and respond to a variety of perceived
theoretical and practical failures of modernism.
(1) Language constructs rather than mirrors
reality. (2) Human reason is neither universal
nor univocal, varying within and among cul-
tures relative to distributions of social power,
material conditions, and ideological commit-
ments. Human reason seems unable to know
finally its own structure and limits. (3) History
transcends human agency and moves discon-
tinuously toward no particular end. Science
does not emancipate but rather enslaves per-
sons in new ways. (4) The rationalization of
politics yields irrational bureaucracies. Democ-
racy puts in play its own disciplinary forces.
The rule of law and other essentials of modern
legal institutions do not always secure and of-
ten work against freedom, equality, and sub-
stantive justice. By the late twentieth century,
intellectuals, artists, and activists increasingly
rejected the great modernist meta-narratives
(for example, varieties of liberalism, positivism,
hegelianism, marxism), emphasizing the inad-
equacy of the modernist conception of the hu-
man being as knower and agent, the tendency
of modernist projects to terminate in ironic re-
versal, and the violence worked on marginal
groups by a totalizing modernist rationality.
Postmodern theories of law tend to draw
on one or more of three main currents within
postmodern thought: poststructuralism
(Jacques Derrida, Michel Foucault), neo-prag-
matism (Richard Rorty, Stanley Fish), post-
Freudian psychoanalysis (Jacques Lacan). (5)
They typically argue against the autonomy,
stability, coherence, objectivity, and
determinacy of legal systems, concepts, and
reasoning. (6) They may argue that the nor-
mative authority of law reduces upon analy-
sis to an ideological fiction, a form of
domination, or web of contingent social prac-
tices. (7) They may characterize the law as war
by other means, the reproduction of power
relations through their mystification, a collec-
tive institutionalized repression of deep psy-

chological desires, or a necessarily incoherent
expression of contradictory normative com-
mitments. They often address issues modern-
ist theories ignore, for example, the
impossibility of articulating within legal dis-
course certain forms of injustice, or the ter-
rific and debilitating socialization imposed on
persons as a condition of access to the power
wielded within professional legal culture.

Poststructuralism and Legal Theory
Poststructuralist theories of language and cul-
ture take their name from structuralist theo-
ries. Structuralist theories analyze language or
culture in terms of irreducible structural units.
The sum of each unit’s relations to other units
determines its identity. The total system of such
relations, while arbitrary, constitutes a coher-
ent, self-regulating, self-justifying, and mean-
ing-generating whole. Structuralist theories
hold that the capacity of a particular utter-
ance, practice, or belief to be meaningful de-
pends not on a relationship between its basic
units and a reality given independently to con-
sciousness, but rather on its position within
an arbitrary system of relationships among the
structural units (linguistic, symbolic, and so
forth) constituting that system. Structuralist
theories aim at a synchronic description and
analysis of such systems of relations.

Poststructuralists assert the impossibility of
any fully adequate synchronic structuralist de-
scription and analysis of language or culture
and the necessity of diachronic analysis. With
respect to language, they argue that the possi-
bility of meaningful sentences arises out of, yet
never fully escapes, an unrepresentable,
openended process within which linguistic units
endlessly differentiate themselves from one an-
other. The possibility of a word meaning any-
thingatall in a sentence depends at every moment
on the impossibility of giving its final and com-
plete meaning in that sentence. Poststructuralists
often employ a method of critical reading called
deconstruction to demonstrate this impossibil-
ity and bring to consciousness the various forces
which lead readers to privilege at any given
moment one interpretation as final, complete,
or true. It is important to note that
poststructuralists do not deny the meaningful-
ness of language. They argue instead that the
meaning of any text remains forever on its way,
never fully and finally arriving, and that this
feature of language must be taken seriously if
humans are to take responsibility for the inter-
pretive choices they make.
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Poststructuralists tend to characterize cul-
tural phenomena (social practices rooted in
particular conceptions of self, agency, health,
sexuality and gender, punishment, and so forth)
as transient epiphenomena arising out of, but
never fully escaping, a dynamic, diffuse, largely
indeterminate, and open-ended economy of
social power. Poststructuralist work in many
of the social sciences consequently tends to be
historically and institutionally local, politically
informed, self-consciously interpretive, and of-
ten politically subversive.

Legal scholars have drawn on poststruc-
turalist theories to argue that modern legal
institutions do not, could not, and/or should
not function as modernist legal theories hold.
They have attempted to demonstrate the de-
scriptive inadequacy of modernist theories of
law by showing the deeply fragmented, inco-
herent, and unstable nature of the law as a
collection of positive doctrines and rules. They
have deconstructively critiqued numerous ju-
dicial opinions and legal doctrines in an at-
tempt to reveal the ways in which the pretense
of objective, logical, and stable meaning de-
pends upon a variety of suppressed contra-
dictions and controversial privileges and
exclusions. They have argued for the incoher-
ence, the undesirability, and the impossibility
of realizing such essentials of modernist legal
theories as the rule of law, the autonomy of
law, the legitimate authority of law, the objec-
tivity, neutrality, and determinacy of legal in-
terpretation and reasoning, and the freedom
and equality of the legal subject. They have
also sought to illuminate historically the com-
plex relationships between a dynamic
economy of social power and the content,
practice, and cultural meaning of law, paying
special attention to the assimilation, disciplin-
ing, displacement, and possibility of race-,
class-, and gender-based struggles for power
within legal institutions and discourse.

Some legal scholars have attempted to draw
on poststructuralist theories to articulate a
positive postmodern jurisprudence addressing
such questions as What is law? and How
should legal interpretation proceed? Com-
pared to the less difficult task of attacking
modernist theories of law and modern legal
institutions, this project remains underdevel-
oped, having proceeded not much further than
the claim that the possibility of genuine jus-
tice depends on the transformation of mod-
ernist legal practices and institutions.

Neo-pragmatism and Legal Theory
Neo-pragmatism is a contemporary revival
and extension of American philosophical prag-
matism, the view that the meaning and/or truth
of a statement is not a function of its corre-
spondence with an extra-linguistic reality, but
rather of the role the statement plays within a
community or discipline. Pragmatists conceive
of knowledge as a system of beliefs within
which beliefs are constantly adjusted to one
another in light of purposes and experience
and within which no belief enjoys a fixed
foundational status. Statements are true if be-
lieving them proves good or useful within a
community or discipline. This means that there
can be no clear distinction between fact and
value, that all description and theorizing is
evaluative. In the pragmatist view, theories,
scientific or otherwise, do not describe real-
ity; they are rather inference guides employed
by communities of believers or inquirers.

Neo-pragmatists of the late twentieth cen-
tury call such communities of believers or in-
quirers interpretive communities. They
emphasize that every interpretive community
determines what is useful or good in the way
of belief from its own point of view, and they
believe that there is no objective vantage point
from which to evaluate the competing systems
of belief of diverse interpretive communities.
In this regard, they emphasize the philosophi-
cal or rational ineliminability of diverse systems
of belief and interpretive communities, as well
as the role rhetoric plays in moving individuals
to affirm new systems of belief and join new
interpretive communities. They emphasize also
that individuals typically belong simultaneously
to many (sometimes incompatible) interpretive
communities. Membership in these communi-
ties constructs (and sometimes divides) their
subjectivity. Conceptions of rationality, utility,
causality, freedom, equality, history, and the like
are constructed and contested within and
among interpretive communities.

Legal scholars influenced by neo-pragma-
tism, like those influenced by poststructural-
ism, have attacked modernist theories of law
and modern legal institutions and practices.
They have argued that modernist legal theo-
ries in their description and analyses of law
necessarily but covertly rely on contestable
evaluative premises that ought to be made
explicit. They have argued for the essentially
evaluative nature of fundamental categories
of legal thought assumed by modern legal
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institutions and practice to have some inde-
pendent, neutral, objective basis (causation,
consent, and so on). They have argued
against the possibility of justifying methods
of legal interpretation and reasoning through
appeal to objective, neutral, and necessary
standards of reason, emphasizing that the jus-
tification of methodological commitments,
like all commitments, turns on their useful-
ness within a particular interpretive commu-
nity. In this regard, they have emphasized the
role rhetoric plays not only in the resolution
of concrete legal cases, but also in academic
and professional struggles between compet-
ing theories of law and legal interpretation
and reasoning, and thus within the historical
development of the law and legal institutions.

A great deal of neo-pragmatist legal schol-
arship tends to bracket and set aside larger
philosophical questions and to argue against
modernist theories of law and modern legal
institutions, practices, and doctrines for the
pragmatic consequentialist reason that they do
not well serve the purposes or interests of those
whom the law governs. In this regard, neo-prag-
matist jurisprudence is overtly political, for it
takes the instrumental evaluation of law and
legal theory to be its central task, and it openly
confesses the political and contestable nature
of the ends the law and legal theory are to serve.

Post-Freudian Psychoanalysis and

Legal Theory

One current of contemporary psychoanalytic
theory, associated with Jacques Lacan, under-
stands the subjective experience of conscious-
ness as an effect of an unconscious economy
of desire for unity with the Real within which
desire is endlessly circulated and the satisfac-
tion of desire is forever deferred. Whether it
thinks itself or objects in the world, human
consciousness can never satisfy its primitive
desire for unmediated access to the Real. De-
nied direct access to the Real, consciousness
seeks to satisfy its primitive desire for unity
first in an Imaginary realm of fantasy. How-
ever, intersubjective communication requires
more than the Imaginary can provide; it re-
quires a shared, public, and stable Symbolic
order representing the Real. The Symbolic
realm, the realm of language and culture
within which humans experience themselves
as subjects, requires a uniform subordination
or ordering of the unconscious human desire
for an impossible unity with the Real; it re-
quires positing some mythic direct access to
the Real.

The law which makes possible a shared
Symbolic order identifies the phallus with the
desired Real. The identification of the phallus
with a mythic presence given immediately and
prior to representation grounds the Symbolic
order, making intersubjective representation
possible. Within the Symbolic order, then, the
masculine assumes the privileged position of
presence. Of course, human consciousness has
no direct access to the Real, so the Symbolic
order remains unstable, unable fully to subor-
dinate or escape the endless play of desire in
the Imaginary.

Legal scholars influenced by contemporary
psychoanalytic theory have analyzed legal dis-
course in terms of the laws thought to govern
the Symbolic order generally. They have argued
that the texture and instabilities of legal dis-
course reflect the necessity and impossibility of
overcoming the insatiable play of unconscious
desire as well as the role of the phallus as mythic
presence. They have also argued that as part of
a masculine Symbolic order, legal discourse
leaves unspeakable important hopes, desires,
and possibilities of the Imaginary realm. Some
feminists have argued that the identification of
the phallus with a mythic presence is contin-
gent and that it may be possible through forced
contact with a distinctively feminine Imaginary
to destabilize and transform the masculine Sym-
bolic order and legal discourse.

Beyond Postmodern Jurisprudence

To date postmodern jurisprudence refers to a
diverse set of attacks on modernist theories of
law rather than any emerging positive juris-
prudence. Perhaps it is too much and too
modern, however, to expect of postmodern
jurisprudence a complete theory of law. In-
deed, constant critique may be the postmodern
project. Postmodern jurisprudence may well
remain a diverse field, within which scholars
bring a variety of contemporary theoretical re-
sources to bear on particular legal practices,
doctrines, and problems (for example, adju-
dication and legal education; responsibility
and equality; race, class, gender, and so on)
without ever producing or even attempting to
produce a comprehensive theory of law.

The realization of freedom, equality, and sub-
stantive justice in postindustrial, postcolonial,
late-capitalist, information-oriented, pluralistic
societies probably requires, however, a positive
and descriptively and normatively adequate
postmodern jurisprudence. Whether the
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postmodern theories sketched above are com-
patible with and provide resources sufficient to
such an undertaking remains to be seen.
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Pound, Roscoe (1870-1964)

Scholar, philosopher of law, educator, and
founder of the school of sociological jurispru-
dence, Roscoe Pound developed his sociologi-
cal jurisprudence by drawing on the

philosophy of pragmatism. Legal pragmatism
was a reaction against the formalism of the
jurisprudence of concepts that dominated
American legal thought in the latter part of
the nineteenth century. The jurisprudence of
concepts used strict logic to work from first
principles of law. Pound argued that it was
becoming mechanical and inflexible, unable
to adapt to the needs of modern society. So-
ciological jurisprudence called for “the adjust-
ment of principles and doctrines to the human
conditions they are to govern rather than to
assumed first principles; for putting the hu-
man factor in the central place and relegating
logic to its true position as an instrument.”

Pound argued that it was the law in action
that was truly law, not the law in the books.
He saw law as a form of social engineering,
an instrument for securing changing social in-
terests.

Pound believed judges should balance com-
peting social interests as they moved society
toward an ideal. He argued that law was the
queen of the social sciences and could draw on
other sciences as necessary, but that judicial
decision making was an art rather than a sci-
ence. His theory of judicial decision making, a
significant break from earlier jurisprudence,
drew on Immanuel Kant’s philosophy of mind.

Sociological jurisprudence was the inspi-
ration for legal realism, which came to the fore
in the 1920s. Legal realism, another form of
legal pragmatism, came to overshadow socio-
logical jurisprudence and dominate twentieth-
century American jurisprudence. Pound’s
jurisprudence was important beyond law. It
provided an intellectual basis for two new dis-
ciplines, sociology of law and administration
of justice. Pound was almost single-handedly
responsible for broadening the study of law
in the United States. He was a prolific writer,
infusing his work with ideas drawn from phi-
losophy and European jurisprudence and link-
ing it to other disciplines.

Pound was a central figure in two major
controversies in twentieth-century jurispru-
dence. The first took place in 1930 and 1931
when Karl Llewellyn, one of the most influen-
tial theorists of legal realism, broke with
Pound. Llewellyn began developing legal re-
alism as a way of making Pound’s sociologi-
cal jurisprudence operational but began to take
his work in a direction Pound could not sup-
port. In 1930 Llewellyn criticized his former
teacher and mentor in an article entitled A
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Realistic Jurisprudence—The Next Step. He
argued that Pound’s writing tended to be at a
high level of abstraction, too high to be prac-
tical. Pound responded with “The Call for a
Realist Jurisprudence,” a criticism of realism
as a coherent school of legal philosophy.
Llewellyn responded with Some Realism about
Realism, defending realism from Pound’s criti-
cisms. The debate can profitably be seen as a
continuation of an ancient epistemological
battle in the philosophy of science between
empiricism and rationalism. Llewellyn thought
Pound’s tendency to abstraction was the re-
sult of an unfortunate preoccupation with
concepts, a holdover of nineteenth-century
conceptualism. The realists urged attention to
and reliance on the empirical facts. The
breadth and depth of Pound’s scholarship
enabled him to be conscious of pitfalls that
his more narrowly trained colleagues did not
understand. His 1931 criticism was the clas-
sic rationalist argument against any effort to
develop a too-pure empiricism: “To be made
intelligible and useful, significant facts have
to be selected, and what is significant will be
determined by some picture or ideal of the sci-
ence and of the subject of which it treats.”
The facts are not reliable a priori. As impor-
tant as they are, the human mind just does
not operate from a basis in pure fact. How-
ever, Pound did lack an adequate methodol-
ogy. A methodology would not become
possible until later in the century via works in
the philosophy of science, such as Thomas
Kuhn’s.

The second controversy involved adminis-
trative law. It has grown over the course of
the twentieth century to the point where some
see this as the age of administrative justice.
Pound was an early advocate of procedural
reforms. In a 1924 article, he advocated ad-
ministrative law as an important reform, a
remedy for nineteenth-century conceptualism.
The administrative process was a way to move
beyond abstractions in the case law, a way to
attend to the concrete individual and the con-
crete case. He saw the particularity of the de-
cisions of administrative tribunals as a healthy
antidote to the tendency to broad generaliza-
tions characteristic of the common law. Addi-
tionally, it seemed to complement his concept
of social engineering. Historian Morton
Horwitz notes Pound was “among the earli-
est thinkers to observe that the broad gener-
alizations that characterized nineteenth
century legal consciousness presupposed a ho-

mogeneous society with standardized trans-
actions.” Early-twentieth-century industrial
society “undermined this traditional identifi-
cation of generality with predictability.” In-
dustrial society was not homogeneous—there
was enormous variation among industries. The
administrative process was believed to enable
the legal system to respond to heterogeneity.
By 1938 Pound reversed himself and began
criticizing administrative law, denouncing it
as administrative absolutism. Social heteroge-
neity and legal predictability remained major
unresolved philosophical questions until the
emergence of action-based jurisprudence.
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Powers and Rights

Rights and liberties to act form one set of fun-
damental legal conceptions, while powers and
immunities to make changes in these form an-
other, as two distinct but interacting sets of
jural relations, in Wesley Newcombe Hohfeld’s
analysis. These four legal advantages have cor-
responding legal disadvantages: duties and no-
rights to act, with liabilities and disabilities to
undergo changes in those. (Hohfeld innovated
the terms “no-right” and “disability.”)

Jural Relations

These eight fundamental legal conceptions
Hohfeld arranged schematically as (I)
correlatives and (II) opposites, within (i) the
set of rights and (ii) the set of powers. Others
added (III) jural contradictories. These legal
advantages (starred below) and disadvantages
are not to be confused with various material
advantages and disadvantages, to which the
legal ones are merely empirically and contin-
gently associated.

() Jural (i) Rights Set (ii) Powers Set
Correlatives right* power*
& duty & liability
liberty* immunity*
& no-right & disability

Applying this to the rights set, first: suppose
claimant A has a right to a claimable object x
in relation to B, any other person who would
have judicial standing to deny A’s claim. B, as
to an x, would have a duty not to interfere with
A.Hohfeld called this correlative of a right and
a duty a primary jural relation, the relation that,
as conventionally agreed, authorizes A
coercively to enforce, as to an x, the duty B
owes A, that is, to make B’s performance of
the duty nonoptional.

Unlike jural correlatives, jural opposites do
not describe the relation between two parties,
but rather focus on each party. Once the
correlatives are assumed, then the opposites
must follow with analytic necessity.

(1) Jural (i) Rights Set (ii) Powers Set
Opposites right* power*
& no-right & disability
liberty* immunity*
& duty & liability

Thus, if as a primary jural relation, as to
an x, A has a right, then A cannot have a no-
right; nor if A has a no-right can A have a
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right. Similarly, as to an x, if B has a duty,
then B cannot have a liberty; nor if B has a
liberty can B have a duty.

The scheme would make no sense if it per-
mitted that, in a dispute between A and B as to
an x, A has both a right and a no-right and B
has both a duty and a liberty. Some call this
focus on one party jural contradiction, but oth-
ers have discerned jural contradictions, which
they call the true opposites, as relations between
parties. As to an x, if A has a right, then B can-
not have a liberty (B must have a duty).

(I11) Jural (i) Rights Set (ii) Powers Set
Contradictions  right* power*
& liberty* & immunity*
no-right* disability
& duty & liability

The secondary jural relation is the contro-
versial one. In the correlatives, A may have a
no-right and not a right. That is, in relation
to A, B is free to do as B chooses in regard to
an x and A has no right to interfere.
Hohfeld’s point is that without the concep-
tion of a no-right, jural relations would make
no sense for bridging the gap between theory
and practice. The place of a no-right would
be either empty space, which indicates con-
ceptual incoherence, or a space falsely filled
with a duty, a duty on A as the opposite of
A’s right. This covertly turns B’s liberty into
a right and imposes a duty on A not to i