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Introduction

“We are a religious people whose institutions presuppose a Supreme Being.” So
wrote Justice William O.Douglas in Zorach v. Clausen in 1952. He was, of
course, right. We announce our trust in God on our money. We proclaim our
allegience to our flag and our Republic, in the same sentence that we declare our
nation is “under God.” Our Supreme Court begins each term with a plea that
“God save the United States and this honorable Court.” Almost every president
has invoked God in his inaugural address as well as in moments of national crisis
or celebration.

We are equally a diverse people, who worship in different ways, to different
cadences, and indeed to different Gods. Our holy texts—the Gospels, the
Pentateuch, the Koran, the Book of Mormon, the Granth Sahib, the Bhagavad
Giti, and Science and Health with Key to the Scriptures—tell different stories,
proclaim different values, and reflect the cultures of the world. Our holy
languages are varied, and we pray in the German of Luthei; the English of King
James I, Paul of Tarsus’s Greek, the Latin of Constantine, the Hebrew of Moses,
the Aramaic of the Sages of the Talmud as well as Jesus of Nazareth, the Arabic
of Muhammad, and the Sanskrit of Sri Ramakrishna.

We pray to the sounds of music and we pray in silence. Our sounds of worship
include the organ, the piano, guitar, the horn of a ram, the jazz band, and most
often, that most elegant and divine of all instruments, the human voice. We pray
with heads covered and uncovered, knees bent and straight, standing, sitting,
kneeling, and prostrate on a prayer rug. We pray next to our families and
separated by age and gender. We attend synagogues, mosques, churches,
temples, Kingdom Halls, cathedrals, meeting houses, and gurdwaras. A holy
place may be a building consecrated by an ordained member of the clergy or for
Native Americans a mountain, waterfall, or volcano. We are led in prayers by
imams, priests, ministers, preachers, shamans, rabbis, santeros, bishops, and
yogis. Scattered throughout the nation are many who believe in no supreme
being, and actively reject religion in any form or context.

Our rituals and our beliefs are as varied as our faiths. Some faiths abstain from
alcohol while others require it. Catholicism believes that wine has been
transformed by ritual into the blood of Christ through the incantations of a priest.
Some faiths protect the lives of animals while others require the sacrifice of
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animals. Some Americans are pacifists, others are required by their faith to
symbolically carry a weapon. Some declare abortion under any circumstances to
be a sin; others do not; and some declare that it is a sin not to have an abortion if
the mother’s life is at risk. Some faiths and churches have endowed and
supported important hospitals and medical schools, but some of faiths reject
intervention by modern medical science, refusing medical aid even at the cost of
lives.

A religious people of many faiths and practices, we are also a democractic
people, governed by the will of the majority and the rule of law. But we are also
a people governed by a Constitution and a body of laws that protect individual
liberty, including the right to worship our religion as we please. Central to our
Constitution is the First Amendment, which begins: “Congress shall make no law
respecting an establishment of religion, or prohibiting the free exercise thereof.”

There are, of course, great tensions between these aspects of the United States.
When our institutions “presuppose a Supreme Being,” they also threaten to
establish the majority’s view of what that Supreme Being might be or how that
Supreme Being should be honored or even worshiped. Thus, any governmental
institutionalization of the Supreme Being—any governmental establishment of
religion—threatens to undermine the protection for religious minorities. On the
other hand, to respect or protect the unique and unusual practices of minority
faiths may lead to a kind of establishment for those religions by exempting their
members from the rules the rest of society must follow.

The problem of church and state remains vibrant and meaningful in our
culture. The Supreme Court has heard more than three hundred cases that touch
on these issues. State and lower federal courts have heard thousands more. The
jurisprudence of religion in complicated and often confusing. It highlights the
tensions of our political culture and our democratic society. Two examples
illustrate this complex relationship:

In Engle v. Vitale (1962) and School District of Abington v. Schempp (1963)
the Supreme Court unambiguously held that schools could not sponsor prayer or
Bible readings and that teachers, principals, and other school officials and
employees could not lead prayers. To do so, according to the Court, was to
establish religion in a government institution. Despite these cases, state
legislatures have passed numerous acts to circumvent the Supreme Court ruling.
State lawmakers pass such laws because they are popular with constitutents and
are often excellent campaign issues. Time after time the federal courts have
struck down such laws, but legislatures never seem to get the message.
Meanwhile, we know that in numerous school districts teachers lead prayers and
students say them every day, simply ignoring the law of the land. Parents and
students who object to such prayers are often afraid to complain because of social
pressure. The issue of school prayer illustrates the tension beween democracy
and constitutional government. The continuations of school prayers in some
schools—and the intimidation of those who object to such prayers—is a modern-
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day example of the “tyranny of the majority” that the French scholar Alexis de
Tocqueville identified in the 1830s.

The flip side of the tyranny of the majority can be seen in the Religious
Freedom Restoration Act (RFRA). In Employment Division, Department of
Human Resources of Oregon v. Smith (1990) the Supreme Court ruled that states
did not need to justify burdens on religious exercise with a compelling state
interest. Instead, the Court ruled that religious exemptions to generally applicable
laws are not constitutionally required. In 1993 Congress tried to reverse this
ruling and bring back the compelling state interest test in cases involving the free
exercise of religion. In passing this act Congress did not try to impose a “tyranny
of the majority,” but rather tried to get all majorities to protect minority
religions. The law was passed “to restore the compelling interest test” as it had
exised before Oregon v. Smith, and “to provide a cause of action to persons
whose religious exercise is burdened by government.” The law declared that
“Government shall not burden a person’s exercise of religion even if the burden
results from a rule of law of general applicability” except “if it demonstrates that
the application of the burden to the person... (1) is essential to further a
compelling state interest; and (2) is the least restrictive means of furthering that
compelling governmental interest.” Rarely has Congress tried to reign in its own
powers, and that of other branches of government, to protect minorities. But, this
admirable goal could not pass constitutional scrutiny. In City of Boerne v. Flores
(1997) the Supreme Court overturned RFRA on the ground it violated the
separation of powers. Congress cannot dictate to the Supreme Court what theory
of law the Court must adopt in its jurisprudence.

These examples show the complexity of the intersection between law and
religion in our Constitutional democracy. This encyclopedia examines the issues
surrounding religion and American law. The questions are in part historical and
in part very modern. The entries cover a wide range of issues, events, and
people. Some deal with individuals who had a profound affect on the
development of religion and law, such as Roger Williams, James Madison, and a
number of Supreme Court justices. Other entries focus on certain faiths and sects,
particularly those that have often had confrontations with the American legal
system. There are also discussions of various legal theories and historical
developments of the law of church and state. The entries focus on the adoption
of the U.S. Constitution and the Bill of Rights and the way the people of the new
nation struggled to define the relationship between church and state. Finally,
there are entries of all the major legal decisions that touch on religions and
American law.

This book was possible only because of the hard work and patience of the
contributors. I began this project in 1990, while teaching a course in Church and
State at Brooklyn Law School. Colleagues there, and at Virginia Tech, Chicago-
Kent College of Law, Hamline Law School, and the University of Akron School
of Law encouraged the project and contributed to it. All of the contributors have
worked hard in this difficult collaborative enterprise. However, I owe special
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thanks to William Ross, Walter Pratt, Patrick O’Neil, Bette Novitt Evans,
William Funk, and David Gregory, who took on numerous articles and with
great humor bailed me out on more than one occasion. Conversations and advice
from Douglas Laycock, Sanford Levinson, Richard Aynes, Michael Kent Curtis,
and Michael McConnell have vastly improved this book. A number of my
students and former students have worked as research assistants on this project,
and many have also written for it. I want to particularly thank Aimee Burnett,
Mical Kapsner, David Meek, Mora Lowry, Philip Presby, Renee Redman, Jordan
Tamagni, Rob Osberg, and Melissa Day. I especially want to thank Dawn
Kostiak, whose work on this project went above and beyond the call of a
research assistant. I also wish to thank Richard Steins of Garland Publishing for
all his terrific work on this project.
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Abington v. Schempp

See SCHOOL DISTRICT OF ABINGTON TOWNSHIP V. SCHEMPP.

Adoption, Custody, and Visitation: Religion in the Context of Broken and
Blended Families

At early English common law, feudalism and the patriarchal orientation of
Christianity and antiquity firmly established the father as the legal head of the
family who had absolute control over, among other things, his children’s
religious training. Paternal control over religious training, religio sequitur patrem,
followed naturally from the more general rule of patriae potestas, the “empire of
the father,” and extended even after the father’s death. In contrast, the mother
had virtually no legal powers over the children, although she was entitled to
respect. The Crown held limited power to intervene in family affairs under the
doctrine of parens patriae but initially exercised that power only against pauper
parents who were unable to care for their children. Consequently, the father’s
religious views controlled in the event of adoption or disputes about custody and
visitation.

From Status-Oriented to Discretionary Standards

Although early pronouncements on the American law of child custody echoed
the rules of patriae potestas and religio sequitur patrem, U.S. courts never
applied the rules as rigorously as English courts had. During the latter part of the
nineteenth century, states began adopting legislative standards for deciding
adoption, custody, and care issues in favor of the general welfare of the child or
the child’s best interest.

Nonetheless, as a matter of due process rights, U.S. courts preserved a certain
amount of parental autonomy against the state’s view of the child’s best interest.
In Meyer v. Nebraska (1923), for example, the Supreme Court in the tradition of
Locbner v. New York (1905) held that certain governmental deprivations of
family autonomy—whether in the name of best interest of the children or of the
public—violate fundamental liberties guaranteed by the Fourteenth Amendment.
Similarly the Court in Pierce v. Society of Sisters (1925) and the companion case
Pierce v. Hill Military Academy (1925) invalidated compulsory public education
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school laws on the basis of substantive due process and parental rights. Again in
Wisconsin v. Yoder (1972) the Supreme Court invalidated a state compulsory
high school education statute as violative of the fundamental rights of Amish
parents to raise their children in accordance with the Amish tradition.

However, there are obvious limits to parental autonomy over family affairs. In
Prince v. Massachusetts (1944), for example, the Court held that neither free
exercise claims nor due process family rights will override the state’s police and
parens patriae authority to protect children from illegal conduct. There the Court
stated the qualifying principle that, although the “custody, care and nurture of the
child reside first in the parents,” “it does not follow [that parents] are free...to
make martyrs of their children before they have reached the age of full and legal
discretion when they can make that choice for themselves.”

The further question arises concerning whether parental rights continue in the
fractured family. In Palmore v. Sidoti (1984) the Court held that the best-interest
standard, by itself, provides an inadequate basis for overriding parental rights
even in a postdivorce family. Thus the fact that the Caucasian custodial wife was
then cohabitating with a black man, whom she later married, could not
constitutionally state a basis for modifying custody on the reasoning that the
child would be stigmatized by the interracial relationship.

Religious Beliefs and Parental Disputes

An examination of the historical, sociological, and constitutional factors involved
in determining the role of religion in child custody, adoption, and visitation cases
suggests the following points.

First, the religious preferences of the respective parents as well as of the child
may be considered in custody, visitation, and adoption cases. In the case of
adoption, most states by statute or constitutional proscription require, wherever
possible, the religious matching of parents and adoptive children. In Dickens v.
Ernesto (N.Y., 1972) the New York courts upheld against an Establishment
Clause attacking New York’s religious matching law, and the U.S. Supreme
Court dismissed the appeal. The courts in this country for some time have also
regarded the religious preferences of a mature child as a factor to be considered
in the context of a child custody dispute incident to a divorce. Examples of this
are found in Matter of Vardinakis (N.Y., 1936) and Martin v. Martin (N.Y.,
1954). Sometimes the state specifies by statute “religious needs” as a factor to be
included in a best-interest analysis. The court in Bonjour v. Bonjour (Alaska,
1979) relied on the statutorily based “religious needs” of a mature child as a
factor in awarding custody to the “religious” father, rather than to the
nonchurchgoing mother. Similarly, the court in 7. v. H. (N.J., 1968) held that the
capacity of a Jewish father who lived in New Jersey near Jewish temples and
Jewish schools to service the child’s religious needs could be taken into
consideration where the mother had moved to “gentile” Idaho, where the nearest
temple was eighty miles away.
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The religious needs of the child may also justify time, place, and manner
restrictions on visitation for the noncustodial parent. Thus the court in
Williamson v. Williamson (Mo., 1972) modified the visitation order in aid of the
mother’s efforts at religious training. Similarly, the court in Lee v. Gebhardt
(Mont., 1977) modified the weekly, weekend visitation to one weekend per
month in aid of the custodial parent’s opportunity to participate in the child’s
religious growth. To the same effect the court in Pogue v. Pogue (Pa., 1954)
permitted a modification of a visitation award to require a Jehovah’s Witness
father to return the child to the Catholic mother on Sundays so that she could
attend Mass with the child.

On the other hand, courts also have refused to tailor visitation orders in aid of
either the child’s or the custodial parent’s preference. In Angel v. Angel (Ohio,
1956), for example, the court refused to modify the visitation order to allow the
custodial father, a Catholic, to retain custody on Sundays so that the child could
be brought up in the Catholic Church. Similarly, the court in Matthews v.
Matthews (S.C., 1979) refused to reduce the mother’s visitation rights with her
son to only one day of visitation every two weeks in order to enhance the
custodial parent’s ability to attend church with his child more regularly. Again the
court in Wagner v. Wagner (N.J., 1979) refused to modify the regular visitation
schedule to accommodate the children’s Hebrew school training.

Second, Prince v. Massachusetts (1944) established the principle that religious
beliefs or practices which are illegal will not generally be protected by family
rights. Thus custodial, adoption, and visitation orders may take into account the
prospects of a guardian who aids and abets illegal activities. Wisconsin v. Yoder
(1972), however, suggests that religiously inspired “illegal” conduct which poses
neither a substantial threat “to the physical or mental health of the child” nor
presents harm “to the public safety, peace, order, or welfare” of the child is
constitutionally protected.

Third, religious beliefs or practices—even though not illegal—which pose an
imminent and substantial threat to the physical or emotional well-being of the
child may justify custodial, visitation, or adoption restrictions. Probably the
most-oft-cited examples of this limitation are the blood transfusion cases. In
cases such as Battaglia v. Battaglia (N.Y., 1958), Levitsky v. Levitsky (Md.,
1963), and State v. Perricone, (N.J., 1962) the courts held that, where the
religious convictions of Jehovah’s Witness parents threatened the very survival of
the children at risk, the courts had an obligation under the doctrine of parens
patriae to intervene in favor of the children’s well-being. However, the court in
Osier v. Osier (Me., 1980) held that the mother’s beliefs as a Jehovah’s Witness
disapproving of blood transfusions could not be relied on as a basis for a custody
award without a showing that the belief posed an “imminent” and “substantial”
threat to the healthy child. Along similar lines, the court adopted a less restrictive
alternative in Stapley v. Stapley (Ariz., 1971) by upholding the custody award to
a Jehovah’s Witness mother while vesting the authority to make medical
decisions in the noncustodial father.
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Where the child’s best interest is threatened merely by the unorthodoxy of the
parent’s religious beliefs, however, the due process and free exercise rights of the
parent should prevail. In Quiner v. Quiner (Calif., 1967), for example, the court
of appeals—refusing to open the Pandora’s box of choosing between religions—
reversed when the trial court awarded custody to the father on the speculative
grounds that the mother’s membership in a separatist religious group called the
“Exclusive Brethren” was not in the best interest of the child.

Other courts, however, have been willing to open that Pandora’s box. For
example, the court in In re Marriage of Hadeen (Wash., 1980) held that a lesser
“requirement of a reasonable and substantial likelihood of immediate or future
impairment best accommodates the general welfare of the child and free exercise
of religion by the parents.” Even less evidence of potential harm was required in
Burnham v. Burnham (Neb., 1981), in which the Nebraska Supreme Court
reversed the trial court’s custody award on the ground that the mother’s
ultraconservative Catholic and anti-Semitic beliefs as a member of the Tridentine
Church would not be in the child’s best interest.

Fourth, although the custodial parent generally has the primary right to control
the religious training of the child, in the absence of a showing of substantial and
imminent threat to the child’s emotional well-being, courts under the guise of
“best interest” may not interfere with the noncustodial parent’s attempts to
communicate variant religious be liefs. Thus in Lewis v. Lewis (Ark., 1976) theA
court, in reversing the trial court’s religious-based visitation limitations, stated
that visitation rights could not be refused on religious grounds without some
showing of demonstrable harm to the children. Similarly, the respective courts in
In re Mentry (Calif., 1983), Munoz v. Munoz (Wash., 1971), Robertson v.
Robertson (Wash., 1978), Khalsa v. Khalsa (N.M., 1988), and Hanson v. Hanson
(N.D., 1987) rejected the argument that a showing of speculative psychological
harm is constitutionally sufficient to order a noncustodial parent not to discuss
religion during visitation.

However, some courts, under best-interest auspices, have required minimal
evidence of a threat to justify visitation restrictions. In Ledoux v. Ledoux (Neb.,
1990), for example, the court—based on a minimal harm record— upheld a
decree that ordered the noncustodial father, a Jehovah’s Witness, “to refrain from
exposing or permitting any other person to expose his minor children to any
religious practices or teachings inconsistent with the Catholic religion” of the
children’s custodial mother.

Balancing Best Interest and Parental Autonomy

In conclusion, the role of religion in adoption, custody, and visitation cases has
evolved from the status-oriented rules of patriae potestas and religio sequitur
patrem, which vested nearly absolute authority in the father, to a discretionary
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standard of best interest hedged up by constitutional constraints that preserve a
certain amount of parental autonomy even in fractured and blended families.
Richard Collin Mangrum
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African Methodist Episcopal Church v. the City of New Orleans 15 La. 441
(1860)

Students of African American history have long recognized the centrality of
organized religion to African American institutional life. The ruling class of the
antebellum South recognized this, too, and responded by seeking to stamp out
African American religious autonomy. A prime example of this is the 1860
Louisiana Supreme Court case African Methodist Episcopal Church v. New
Orleans. The facts of the case follow.

In April 1858 the New Orleans Common Council, believing assemblages of
“colored persons” to be “an evil which requires correction,” adopted an
ordinance mandating that no such person, free or slave, would be allowed to
“address any assembly or deliver any public discourse” without prior mayoral
permission. The measure also ordained that no such “colored persons” would
henceforth be allowed to assemble for worship except “under the supervision and
control of some recognized white congregation or church.”

On passage of this oppressive ordinance, the black-run African Methodist
Episcopal Church (A.M.E.) of New Orleans closed its doors and went to court. The
A.M.E. Church had been active in New Orleans since 1848, when ten free blacks,
acting according to the terms of Louisiana’s incorporation statute of 1847,
organized themselves into a “private corporation having a religious object.”
Under their corporate name, the directors of the A.M.E. Church went on to
acquire three church buildings in New Orleans—property whose value totaled
about twenty-one thousand dollars. In these buildings the church’s expanding
membership assembled freely for worship.

The ordinance of 1858 made continued free worship impossible. In court
A.M.E. leaders claimed that the measure had driven off “each and every member
of the[ir] large congregations.” By preventing A.M.E. congregants from
assembling, church leaders argued, the city had effectively “taken illegal
possession and unauthorized control of the whole of their property.” This, they
maintained, constituted a violation of the Louisiana Constitution’s Article 105,
which prohibited both laws passed ex post facto and laws impairing the
obligation of contracts. The A.M.E. Church urged the judges to declare the
ordinance unconstitutional and to force the city to pay damages—rent for each
month that the church was unable freely to use its property.

Although victorious in district court, the church was unable to persuade the
judges of the state’s highest bench. Supreme Court Justice Alexander
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Buchanan’s majority opinion of 1860 held that the New Orleans ordinance
overstepped neither the Louisiana Constitution nor the “legitimate bounds of
police administration.” Buchanan reversed the district court and held for the city.

With the legislative passage and subsequent judicial upholding of the 1858
ordinance, the A.M.E. and other black churches in New Orleans became
invisible, though not extinct. Congregants continued to worship, but they did so
clandestinely. This arrangement, however, proved to be short-lived. Within a year
of the A.M.E. decision the slave South was at war. Within a few more years the
Confederacy had been defeated; the Thirteenth, Fourteenth, and Fifteenth
Amendments had been ratified; and African American religious autonomy had
become a central feature of life in the postemancipation South.

The A.M.E. case casts light on at least three aspects of life in the late-
antebellum South. First, it testifies to the lengths to which whites were willing to
go to suppress African American autonomy. Second, it suggests that,
notwithstanding this oppression, free blacks, like those who led the A.M.E.
Church, retained enough faith in the legal system to seek (although perhaps not
fully to expect) protection in court.

Finally, the 4A.M.E. case illustrates how nineteenth-century constitutional
culture was quite different from its twentieth-century de scendant. Whereas
twentieth-century lawyersA would look at the New Orleans measure and see
blatant violations of religious, assembly, and speech freedoms, as well as the
measure’s invidious racial classifications, A.M.E. lawyers saw something quite
different. They argued that the ordinance amounted to an unauthorized taking of
property and an unallowable impairment of their 1848 contract with the state.
The A.M.E. made no mention of the speech or religion clauses of the federal
Constitution, probably because the U.S. Supreme Court had previously ruled, in
Barron v. Baltimore (1833) and Permoli v. First Municipality of New Orleans
(1845), that the First Amendment, like the rest of the Bill of Rights, constrained
only the federal government and not the individual states. The A.M.E.’s
courtroom approach suggests the extent to which property and contractual rights
—and not civil liberties in the modern sense—dominated nineteenth-century
American constitutional thought.

For African Americans in 1860, however, the niceties of legal strategy hardly
seemed to matter. As Justice Buchanan, echoing Dred Scott v. Sandford (1857),
declared in his A.M.E. opinion: “The African race are strangers to our
Constitution, and are the subjects of special and exceptional legislation.” Against
this sort of judicial reasoning, no constitutional argument—no matter how clever
— offered on behalf of African American litigants seemed to stand much of a
chance.

John Wertheimer
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Agostini et al. v. Felton et al. 521 U.S. 203 (1997)

In Agostini et al. v. Felton et al. (1997) the U.S. Supreme Court by a 5-to-4
margin overturned Aguilar v. Felton (1985), which prohibited public
schoolteachers from teaching federally mandated remedial classes on the
grounds of parochial schools, and its companion case Grand Rapids School
District v. Ball (1985), which determined that shared-time programs also violated
the Establishment Clause.

In Aguilar the Court ruled that New York City’s program, which sent public
school-teachers into parochial schools to provide remedial education, was
unconstitutional. New York City’s program was designed to meet the
requirements of Title I of the Elementary and Secondary Education Act of 1965.
In that original case Justice William J.Brennan, writing for the majority, asserted
that the program constituted an excessive entanglement in violation of the First
Amendment’s Establishment Clause. Relying on Lemon v. Kurtzman (1971) the
Court applied the three-pronged test to determine a violation of the Establishment
Clause. If any one of the three prongs is met, the act is declared unconstitutional.
These three prongs are

1. Is there a secular purpose for the act?
2. Does the act give the effect of advancing religion?
3. Is there an excessive entanglement with government?

The Court concluded that there was an excessive entanglement between church
and state because of the need to have ongoing inspections to ensure that the
inculcation of religion did not take place as part of the remedial instruction
provided by the state. In order to protect against inculcation, the state had to have
“a permanent and pervasive...presence in the sectarian schools” infringing on the
Establishment Clause. The majority came to this conclusion despite the fact that
the program’s nineteen-year history did not show a single allegation of attempted
religious indoctrination. As noted constitutional law scholar Leonard W.Levy
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wrote, “the decision adversely affected disadvantaged parochial school children
who needed special auxiliary services.

More than a decade later, petitioners filed motions seeking relief from the
injunction under Federal Rule of Civil Procedure 60(b)(5), which states that “the
court may relieve a party...from a final judgment... [when] it is no longer
equitable that the judgment should have prospective application.” The petitioners
argued that the cost of complying with Aguilar—an estimated $100 million—and
the post-Aguilar decisions in cases including Board of Education of Kiryas
Village School District v. Grumet (1994), Zobrest v. Catalina Foothills School
District (1993), and Witters v. Washington Department of Services for Blind
(1986) justified the reversal of the injunction.

Although the Court rejected the petitioner’s use of Rule 60(b) because it
would have the effect of eroding the integrity of the Court, the majority did agree
that Aguilar could not be squared with many of the intervening cases. Justice
Sandra Day O’Connor, who dissented in the Aguilar case, wrote the majority
opinion in Agostini. Justice O’Connor—joined by Chief Justice William
Rehnquist and Justices Antonin Scalia, Anthony Kennedy, and Clarence Thomas
— decided that a federally funded program providing remedial and supplemental
instruction on a neutral basis does not violate the Establishment Clause even if
the program is given on the premises of sectarian schools by government
employees.

The Court rejected the argument of the Aguilar Court that the programs
violated the first prong (no secular purpose) and the second prong (the
impermissible effect of advancing religion) and the third prong (excessive
government entanglement with religion) of the Lemon test. In response to the
Aguilar Court’s second-prong claim, the Agostini Court, citing Zobrest—in
which the Court permitted a deaf student to bring his state-employed sign
language interpreter with him to his Roman Catholic high school-—concluded
that the presence of a public employee on the grounds of a parochial school does
not constitute a symbolic union between church and state.

Further, the Court rejected the presumption that any public employee who
works on a religious schooPs grounds inculcates religion. The Court relied on the
fact that there was no evidence that any of the public teachers had attempted to
inculcate religion in students. Citing Witters—a case which held that
the Establishment Clause did not bar a state from issuing a vocational tuition
grant to a blind person who wished to attend a Christian college and become a
pastor, missionary, or youth director—the majority ruled that not all government
aid which benefits the educational functions of religious schools is invalid.

In response to the third-prong question, O’Connor’s opinion noted that the
New York City Title I Program does not give aid recipients any incentive to modify
religious beliefs or practices in order to obtain access to the program. In fact, the
aid is given in a neutral manner that neither favors nor disfavors religion.
O’Connor concluded that
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any money that ultimately went to religious institutions did so only as a
result of the genuinely independent and private choices of individuals and
that based upon those cases Aguilar will not, as a matter of law, be deemed
to have the effect of advancing religion through indoctrination.

In the end the majority decided that Aguilar was no longer good law.
Justices David Souter—joined by Justices John Paul Stevens, Ruth Bader
Ginsburg and Steven Breyer—dissented in the case, stating

the human tendency, of course, is to forget the hard lessons, and to
overlook the history of governmental partnership with religion when the
cause is worthy, and bureaucrats have programs. That tendency to forget is
the reason for having the Establishment Clause (along with the
Constitution’s other structural and libertarian guarantees), in the hope of
stopping the corrosion before it starts.

Souter went on to argue that

what was true of the Title I scheme struck down in Aguilar will be just as
true when New York reverts to the old practices with the Court’s approval
after today. There is simply no line that can be drawn between instruction
paid for at taxpayers’ expense and the instruction in any subject that is not
identified as formally religious.

Critics of the decision argue that it has created a major crack in the wall
of separationA of church and state, while proponents believe that it will
provide the Court with a set of decisions to uphold the constitutionality of
school vouchers. Both views are probably overstated. However, the case
does call into question the viability of the Court-established three-pronged
Lemon test. The second prong of the test—the impermissible effect of
advancing religion—has been reduced to mere legislative neutrality; i.e., as
long as the practice has some religion-neutral goal, then it is permissible. The
third prong of excessive entanglement has been a highly contentious and
pivotal factor in the constitutionality of various practices. There can be
little doubt that the third prong has been narrowed by Agostini by
deemphasizing what “entanglement” entails. This case, in addition to over-
turning Aguilar and Ball, continues to mark the demise of the Lemon test in
Establishment Clause jurisprudence.

Jeffrey D.Schultz
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See UNITED STATES V. AGUILAR.

Aguilar v. Felton 473 U.S. 402 (1985)

The Supreme Court in this case held unconstitutional a New York City
program that utilized federal funds to pay the salaries of public school employees
who taught in the city’s parochial schools. By a 5-to-4 vote, the Court invalidated
the city program on the ground that it violated the Establishment Clause of the
First Amendment, applicable to the states through the Fourteenth Amendment,
that banned government establishments of religion.

In 1965 Congress enacted the Elementary and Secondary Education Act, Title
I of which authorized the secretary of education to distribute financial aid to
local schools to meet the special needs of “educationally deprived” children from
low-income families by providing supplementary educational programs. Since
1966 New York City had used these federal funds to pay for auxiliary services to
students on parochial school premises. Regular public school employees—
including specialized teachers, guidance counselors, psychologists, psychiatrists,
and social workers— taught English as a second language, remedial reading, and
math, and offered guidance services. These professionals met in rooms devoid of
religious symbols and worked under supervision similar to that which prevailed
in the public schools; and the city monitored the instruction. The public school
personnel were not accountable to parochial school officials, selected the
students who needed their help, and used only materials and equipment supplied
by secular authorities. They were under explicit instructions not to participate in
any way in the activities of the parochial schools that they visited, to avoid
religion in their own work, and to avoid collaboration with the parochial school
staffs. Personnel of the city’s department of education made at least one
unannounced visit monthly and reported to supervisors who made occasional
visits to monitor the operation of the program.

From these facts and without any evidence to warrant his conclusions, Justice
William Brennan for the majority decided that the supervisory program for the
administration of the city’s Title I program “inevitably” resulted in “the
excessive entanglement of church and state,” making it unconstitutional. The
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majority Justices, all church members who respected religion, revealed a concern
for the religious liberty of all citizens, including those not of the denomination
with which the city had primarily become so enmeshed in the administration of
the program. But the Court’s good intentions were misdirected or far-fetched;
not a particle of evidence showed a threat to anyone’s religious liberty, least of
all the children who benefited from the program. But the Court believed that the
“ongoing inspection” of the secular authorities constituted “a permanent and
pervasive State presence” in the parochial schools. “Agents of the State,” said
Brennan—who made that phrase sound like an Orwellian Big Brother— “must
visit and inspect the schools regularly... in an attempt to guard against the
infiltration of religious thought.”

Thus, if government fails to provide some sort of surveillance to ward off such
infiltration, it behaves unconstitutionally because it aids the religious mission of
the church school; but if government does provide for monitoring—once a month
plus occasional unannounced visits—it gets “excessively” entangled with
religion. Either way, according to the Court, it behaves unconstitutionally. Its aid
violates the Establishment Clause. Justice Lewis Powell, who provided the fifth
vote for the majority, said in his concurring opinion that a forbidden
entanglement became “compounded by the additional risk of political
divisiveness stemming from the aid to religion here at issue.” That, of course,
assumed that the auxiliary services—such as teaching reading to children
suffering from dyslexia— advanced the religious mission of the school, even
though the children read from public school texts.

Of the four dissenting opinions, the one by Justice Sandra Day O’Connor
made the most sense. She estimated that twenty thousand disadvantaged
schoolchildren were adversely affected by the Court’s decision against the city’s
program. For them the decision was “tragic.” The majority, she argued—
depriving the children of a program that might give them a chance at success—
wrongly theorized that public school employees “are likely to start teaching
religion because they have walked across the threshold of a parochial school.”
The records showed that almost three-fourths of the instructors in the program
did not share the religious affiliation of any school they taught in. “The
presumption—that the ‘religious mission’ will be ad vanced by providing
educational services on parochial school premises—is not supported by the facts
of this case.” The voluminous evidence drawn from nineteen years of
experience, she said, showed not one single incident in which a Title I instructor
“attempted to indoctrine the students in particular religious tenets at public
expense.” O’Connor expressed her difficulty in understanding why auxiliary
services on the school premises were any more entangling or advanced religion
more than the same services provided in a mobile classroom parked near the
school. Chief Justice Warren Burger, in a distempered dissent, remarked that it
bordered on “paranoia” to see the pope lurking behind the program, and he
absurdly stated that the Court (which was overconcerned with freedom of
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conscience) “exhibits nothing less than hostility toward religion and the children
who attend church-sponsored schools.”

Aguilar v. Felton (1985) was one of many Establishment Clause decisions
which suggested that whether or not the Court discerned a violation of that
clause, it had no clear or consistent idea of what constituted a law respecting
establishment of religion.

Leonard W.Levy
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Atheism and Agnosticism

Doubt and disbelief about the existence of a deity have been part of Western
culture since at least the Enlightenment of the eighteenth century. Although the
point at which doubt shades into disbelief may be rather murky, ourA language
recognizes the basic distinction between the two attitudes, calling doubters
agnostics and disbelievers atheists. Both groups, however, can be distinguished
from truly ardent believers, who have no doubt whatsoever that a deity exists.
Even so, the line between belief and doubt is also a bit unclear, since someone
who believes in God’s existence can still harbor some doubt about the
correctness of this belief.

When agnosticism and atheism began to acquire a sizable number of
adherents, the question arose concerning what posture the state should adopt
toward such doubt and disbelief. Should the state suppress agnosticism and
atheism as essentially treasonous, since the legitimacy of the state previously had
been thought ultimately to depend on the authority of God’s law? Alternatively,
may a new secular justification for the state’s legitimacy be articulated, with the
consequence that the state may tolerate agnosticism and atheism without fear of
undermining its own legitimacy? Furthermore, if such a secular justification for
the state is found, should the state then not merely tolerate agnosticism and
atheism but instead treat them as equally valid as ardent faith, thereby
maintaining a posture of neutrality among theism, atheism, and agnosticism?
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These questions commanded the attention of eighteenth-century philosophers,
and they remain relevant today. Thomas Jefferson, in his Notes on the State of
Virginia (1784), expounded the then-new secular view that “[t]he legitimate
powers of government extend to such acts only as are injurious to others.” This
view led Jefferson to claim that citizens have an equal right to espouse atheist
opinions as orthodox theist beliefs because, as he put it, “it does me no injury for
my neighbor to say there are twenty gods, or no god.”

Jefferson believed that the state has no more right to establish religious
orthodoxy than it does to establish scientific orthodoxy. He used the example of
Galileo’s persecution to illustrate his point: For the state to insist that Earth is
flat does not make it so. The Enlightenment’s favorite son, Jefferson argued that
reason—not the state—is the arbiter of scientific truth and falsehood. Jefferson
believed that reason is similarly the determinant of religious truth and falsehood.

Jefferson’s views concerning the equal rights of atheists became the law, first
for Virginia and then for the United States. Jefferson wrote Virginia’s Statute for
Religious Freedom (enacted in 1786). The statute’s operative language—"“that
all men shall be free to profess...their opinions in matters of religion”—is
carefully phrased to extend equal rights to doubters and disbelievers as well as to
all varieties of the ardently faithful.

Although Jefferson did not attend the Constitutional Convention in
Philadelphia in 1787, that body adopted his view by including in the new
Constitution the provision that “no religious Test shall ever be required as a
Qualification to any Office or public Trust under the United States.” This clause
puts agnostics and atheists on an equal footing with believers for purposes of
citizenship. Moreover, the Jeffersonian view also seems to have influenced the
drafting of the First Amendment’s Establishment Clause, since the language of
the clause (“Congress shall make no law respecting an establishment of religion”)
is broad enough to prohibit a congressional preference for theism over atheism or
agnosticism.

Many Americans, however, including George Washington, have rejected the
Jeffersonian view and the philosophical premises underlying it. In particular,
they have disputed Jefferson’s claim that atheism is harmless. Believing instead
that religious faith is the indispensable foundation for morality, they have
contended that atheism breeds immorality and, therefore, that it is the duty of the
government to promote piety.

This Washingtonian view was recently revived by Justice Antonin Scalia in a
feverish dissent in Lee v. Weisman (1992). The case concerned the
constitutionality of a nondenominational, theistic benediction at a public school
graduation ceremony. The U.S. Supreme Court held the benediction
unconstitutional, largely because it denied nonbelieving students an equal right to
attend their graduation ceremony without being subjected to religious opinions
they do not share. Justice Scalia dissented because he considered it imperative
that the state be permitted to acknowledge God as the ultimate authority for its
laws.
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Thus, the debate between the Jeffersonian and Washingtonian views continues
to the present, with little hope that either side will abandon its position. The
impasse exists be cause the two camps have such different degrees of conviction
about their own theological views. The Washingtonians hold their religious
beliefs with a certitude that the Jeffersonians do not share. Even those
Jeffersonians who are themselves religious believers have some doubt about the
ultimate truth of their beliefs. (Jefferson himself believed in the existence of a
deity, but he thought reason someday might prove him incorrect.) In short,
Jeffersonians demand equal rights for atheists because they consider it plausible
that atheism may prove true in the end and because they instinctively oppose
persecution based on belief.

Thus, modern Jeffersonians, like their namesake, are children of the
Enlightenment, believing in the power of reason to distinguish truth from
falsehood. But contemporary Jeffersonians differ from him in one important
respect: Unlike Jefferson himself, they do not equate scientific and religious
opinions for the purposes of defending equal rights for atheists.

Contemporary Jeffersonians insist that public schools remain steadfastly
impartial between theism and atheism, but they do not insist, for example, that
the public schools remain neutral between believing Earth round and believing it
flat. This is so because contemporary Jeffersonians do not consider the flat-Earth
belief to be at all reasonable. Thus, the contemporary defense of equal rights for
atheists is dependent on the proposition that the debate between theism and
atheism is an epistemologically open issue—in contrast to the debate between
round-Earthers and flat-Earthers, which is epistemologically closed.

This distinction between open and closed issues raises an important question:
Does the contemporary defense of equal rights for atheism elevate agnosticism to
a preferred position? In other words, must the state adopt agnosticism as its
official position in order to maintain neutrality between theism and atheism?
This question merits considerable attention, since contemporary Jeffersonians do
seem to require that the state harbor a considerable degree of doubt about the
ultimate correctness of any position on issues of theology. It would be ironic,
however, if the Jeffersonian effort to secure equal rights for theists, atheists, and
agnostics necessarily resulted in the state’s adopting agnosticism as the official
point of view.

Edward B.Foley
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Autopsies and Religious Belief

Autopsies involve the inspection and partial dissection of dead bodies to
discern the cause of death. The occasions and conditions under which autopsies
are performed are prescribed by statute in most jurisdictions. Sometimes
autopsies are performed at the request and with the consent of surviving relatives.
But often autopsies are performed by, or at the order of, government officials,
usually coroners or medical examiners. This is especially the case when death
occurs under circumstances suggesting foul play or there is reason to believe that
the circumstances or cause of death imply some significant public health concern.

The performance of autopsies may conflict with the belief systems of some
religious communities. For example, the prohibition of autopsies is a basic tenet
of Orthodox Jews and members of the Hmong faith community. The question
arises whether those who oppose autopsies on religious grounds can successfully
claim that the performance of an autopsy without consent violates the FirstA
Amendment’s Free Exercise Clause, which guarantees the right to the free
exercise of religion.

This issue arose in You Vang Yang v. Sturner (D. R.1., 1990). In this case,
Neng Yang, the 23-year-old son of You Vang Yang and Kue Yang, U.S. citizens
who resided in Rhode Island, suffered a seizure and lost consciousness. He was
rushed to the hospital, where he died three days later, never having regained
consciousness. The doctors who attended Neng could not determine the cause of
his seizure or of his death. Because of the unexplained nature of the death, the
doctors contacted the state medical examiner’s office, as required by state law. On
the day of Neng’s death, his body was transferred to the medical examiner’s
office, where State Medical Examiner William Q.Sturner performed an autopsy.

Dr. Sturner acted under a state law that authorized medical examiners to
conduct autopsies when the cause of death occurred under specified conditions.
Included among those conditions was death that was “due to an infectious agent
capable of spreading an epidemic within the state.” Dr. Sturner also acted under
regulations promulgated by his office that required autopsies when the cause of
death could not be established with a reasonable degree of certainty. In such
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circumstances, the regulations authorized the performance of autopsies “without
requiring permission of next of kin or legal representative.”

Indeed, Dr. Sturner did not contact Neng’s mother or father before the autopsy
was performed. After the Yangs learned of these events, they filed suit in federal
district court, alleging that the nonconsensual performance of an autopsy violated
the family’s constitutional right to religious freedom. In his initial decision,
Judge Pettine agreed, describing the case as “sad” and “tragic.” Applying criteria
established by the U.S. Supreme Court, he found that the Yangs’ religious belief
against the performance of autopsies was sincere and that the autopsy in question
violated that belief. Recognizing that free exercise rights are not absolute, he
then applied the test of “compelling interest,” which asks whether performance
of the autopsy on Neng Yang was the least restrictive way available for the state
to further its legitimate and compelling interests. Judge Pettine found that the
state had established neither of these requirements. He therefore found that Dr.
Sturner had violated the Yangs’ First Amendment right and that he was liable for
damages.

Unfortunately for the Yangs, the case did not end there. Shortly after Judge
Pettine’s initial decision, the U.S. Supreme Court decided the case of
Employment Division, Department of Human Resources of Oregon v. Smith
(1990). This case involved the question of whether Oregon’s denial of
employment compensation benefits to two Native American state employees
violated the Free Exercise Clause; the employees had been fired because they
used peyote as part of their church’s religious sacraments. In Smith, Justice
Antonin Scalia’s majority opinion rejected the First Amendment claim. In the
process of doing so, the Court significantly curtailed the circumstances in which
the test of compelling state interest—applied by the district court in the Yangs’
case—would be appropriate. In its analysis, which has since been widely
criticized, the Court held that where the state enacts a regulation of general
applicability, the fact that the regulation operates to burden, even significantly,
an individual’s ability to engage in religiously motivated conduct does not make
the regulation actionable under the Free Exercise Clause. In other words, as a
general rule, unless the state singles out religiously motivated activity for special
regulation not applicable to similar nonreligious activity, the Free Exercise
Clause simply does not apply. This means not only that the compelling-interest
test would not be applicable in such situations, but also that no inquiry would be
appropriate under the First Amendment.

While he was considering what damages to award the Yangs against Dr.
Sturner, Judge Pettine learned of the Supreme Court’s decision in Smith. Writing
of his sympathy for the Yang family’s grief and travail, the judge, “with deep
regret,” felt compelled to conclude that Smith required a reversal of his prior
decision. Since the Rhode Island autopsy law was a law of general applicability—
authorizing autopsies under prescribed circumstances regardless of the religious
beliefs of those to whom the law was applied—the fact that the law profoundly
impaired the Yang’s religious freedom was constitutionally irrelevant.
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The Smith decision, as Judge Pettine ultimately concluded, does seem quite
clearly to remove any Free Exercise Clause infirmity from the operation of
generally applicable, mandatory autopsy laws to those who would object on
religious grounds. In addition to Yang, at least one other federal court, in
Montgomery v. County of Clinton Michigan (Mich., 1990), has interpreted Smith
as foreclosing a First Amendment religiously based challenge to the
nonconsensual performance of autopsies. This does not necessarily mean,
however, that religious believers can obtain no relief from such laws. The Smith
decision purports to interpret only the First Amendment to the U.S. Constitution.
It is conceivable that state courts could interpret religious freedom provisions of
state constitutions more broadly and, as a matter of state law, impose the test of
compelling state interest or something similar.

Another method by which relief might be obtained from laws such as that
challenged in the Yang case is through a statutory exemption from the enacting
legislature. In Smith the Supreme Court suggested that states could explicitly
grant nondiscriminatory religious-practice exemptions from statutes which had
the effect of burdening religious freedom. Indeed, in his first decision in Yang,
Judge Pettine noted that several states—including California, New Jersey, and
Ohio—require medical examiners to refrain from performing autopsies over the
religious objections of the next of kin. Such laws reflect an effort to
accommodate religious believers, and Smith suggests that they may be
constitutionally permissible.

Finally, it should be noted that mandatory autopsy laws might have been
challenged under the Religious Freedom Restoration Act of 1993 (RFRA), a
federal law enacted in response to the Smith decision with the goal of restoring
pre-Smith constitutional protections governing religious freedom. However, in
June 1997, the Supreme Court, in City of Boerne v. Flores, invalidated RFRA as
an unconstitutional exercise of congressional power.

Richard B.Saphire
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Avitzur v. Avitzur 58 N.Y. 2d 108, 446 N.E. 2d 136, 459 N.Y. S. 2d 573
(1983)

The Avitzur v. Avitzur (1983) decision arose in the aftermath of a divorce
decree entered in 1978. Susan Avitzur sued her former husband, Boaz Avitzur,
for enforcement of that provision of the Ketubah—the marriage contract required
under Orthodox Jewish religious law—by which the parties bound themselves to
appear when summoned to the Beth Din, the rabbinical tribunal having the
authority to make judgments concerning traditional Jewish religious law. On
appeal, New York’s Appellate Division found the Ketubah unenforceable in civil
law because of its religious character. By a 4-to-3 decision the New York Court
of Appeals reversed the Appellate Division’s decision, holding, in an opinion
written by Chief Judge Sol Wachtler, the relevant provisions of the Ketubah to
be civilly enforceable.

Jewish religious law has always accepted divorce, although the Talmud and
the Mishnah make clear that divorce is at the discretion of the husband, who is
required to provide his wife a bill of divorce before sending her away from his
house. Indeed, the prophet Malachi denounced the frequency of divorce in fifth-
century-B.C. E.Judea.

In current Jewish religious law a husband is obliged to provide a “get”—a bill
of divorce—to his wife, with few exceptions, when they separate. Without a
“get” the wife becomes an “agunah”—a woman neither mar ried nor unmarried,
enjoying none of the normal benefits of the married state but unable toA marry
again.

The Avitzur decision rested on the contention of the court’s majority that the
right of the Beth Din to summon the respondent was civilly enforceable because
of the contractual obligations under which the respondent had placed himself by
signing the Ketubah. Furthermore, the relevant contractual obligations created by
the Ketubah, although recognized by the court to have religious purposes, were
held to be of such a nature as to be enforceable civilly without obliging the court
to determine matters of theology and sectarian doctrine.

New York’s Appellate Division had held that the Ketubah was a liturgical
agreement and thus unenforceable by the state. The lower court concluded that,
having granted a civil divorce, the state had no further interest in the marital
status of the couple. The court of appeals specifically rejected this interpretation.

The court of appeals placed great emphasis on the fact that the Ketubah did
not require the husband to grant a “get” but only to appear before the Beth Din.
The court analogized this to an arbitration clause in a contract whereby parties
bind themselves to refer certain matters to a nonjudicial forum. The court cited
ample precedents to uphold the positions that an agreement to refer a matter
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concerning marriage to arbitration suffered no inherent invalidity; that the
termination of the marriage did not affect the validity of the appropriate clause of
antenuptial agreements; and, finally, that the agreement would be enforceable
unless its enforcement violated the law or the public policy of the state.

The fact that Jewish religious law regards the Ketubah as the marriage
contract does not in itself invalidate the court’s conception of it as an antenuptual
agreement. Civil law treats all marriages as involving the same obligations qua
marriage. Since the Ketubah is actually signed before the marriage ceremony,
those civilly enforceable conditions in excess of the common obligations of civil
marriage may logically be construed as an antenuptual agreement irrespective of
the theological interpretation of Jewish religious law.

The court recognized that the separation of church and state required the
courts to avoid absolutely the enforcing of any agreement whose enforcement
would necessitate the courts’ resolving matters of religious dogma or orthopraxy.

The appeals court specifically invoked the U.S. Supreme Court standard
developed in Jones v. Wolf (1979), which held that a state may adopt any
approach to resolving religious disputes, providing only that it does not entail
consideration of doctrinal matters. The High Court specifically endorsed the use
of the “neutral principles of law.” In this case, the New York Court of Appeals
saw the issue as involving the neutral principles of contract law, which could be
invoked without any reference to religious doctrine; the fact that the principles of
the Ketubah itself were based on religious belief and practice did not in itself
exclude the enforcement of a contract based on it.

The dissenting opinion, written by Judge Hugh R.Jones, rested on two major
arguments—one strong, the other problematic. The weaker argument arose from
the dissenting judges’ questioning of the intent of the parties who subscribed to
the Ketubah to have it enforced by civil proceedings. However, if the Ketubah
otherwise met the criteria for an antenuptial agreement as the majority held and
as the dissenting opinion did not challenge, then a presumption of an intent to
civil enforceability would seem to be appropriate, since contracts do not need to
specify civil enforceability and generally do so only when they purport to alter
some aspect of that enforceability. Civil enforceability is one of the primary
purposes for entering into a contract. The dissenters, however, argued:

That no such civil enforcement of the obligation to appear before the Beth
Din was contemplated either by the drafter of the Ketubah or by the parties
as its signatories is evident from the inclusion of explicit authorization to
the Beth Din “to impose such terms of compensation as it may see fit for
failure to respond to its summons or to carry out its decision.”

Clearly, the weight that the dissenting opinion places on the provisions for the
Beth Din’s enforcement of its own rights under the Ketubah are greater than can
be sustained. In an arbitration agreement, the arbitrator is often given powers to
enforce decisions by fines or other measures, even though, in the case of
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complete noncooperation, the civil courts would have to be utilized to enforce
the original agreement as well as any subsequent penalties imposed. The
enumeration of intermediate steps of compulsion open to the Beth Din would not
seem by its mere presence in the contract to exclude civil enforcement of the
Ketubah.

The stronger argument of the dissenters involved the possibility that
enforcement of one part of the Ketubah would involve the court in the due
consideration of other, prior violations of the contract—which consideration
would necessitate involvement of the court in theological controversy. The
respondent, for example, alleged that before the divorce he had requested a
meeting of the Beth Din and had been denied. Did such a denial nullify the
contractual elements of the Ketubah? To resolve such a question, the courts
would seem to be forced into the troubled waters of doctrinal obligations.

The majority opinion did not acknowledge the husband’s claim for the nullity
of the contract based on the failure of the Beth Din to meet as he had requested,
but one may suppose that the majority held per curiam that, since the Beth Din
was not directly a party to either the contract or the suit, a simple failure of that
body to discharge its duty in this one instance (if that were the case) would not
nullify the contract between these signatory parties.

In the Domestic Relations Law (Article 13, Section 253), passed in 1983 and
amended in 1984, New York State’s legislature attempted to solve the type of
problem posed by the Avitzur case by providing that no final judgment of
annulment or divorce could be granted until the plaintiff filed a sworn statement:

(1) that, to the best of his or her knowledge, he or she has, prior to the entry
of such a final judgment, taken all steps solely within his or her power to
remove all barriers to the defendant’s remarriage following the annulment
or divorce; or (ii) that the defendant has waived in writing the requirements
of the subdivision.

Questions of the constitutionality of the “Get” Statute, as DRL 253 has become
known, arose immediately. The governor’s memorandum of approval, for
example, raised such questions but left them to the courts for final resolution.

Civil courts have regularly enforced separation agreements that have contained
requirements related to a “get.” In Margulies v. Margulies (N.Y., 1973), for
example, a husband was fined for failure to supply a “get” as per the separation
agreement, and in Matter of “Rubin” v. “Rubin” (N.Y., 1973) enforcement of a
foreign divorce decree was withheld until a wife accepted the “get” as required
by the agreement.

This statute goes well beyond both these cases and Avitzur, however, because
it would (even in the absence of a contractual obligation) attempt to compel a
party to civil proceedings to submit to religious proceedings or practices under
the compulsion of the with-holding of civil relief. On those grounds this law is most
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probably in violation of the First Amendment to the U.S. Constitution by
erecting an establishment of religion.
Patrick M.O Neil
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Badoni v. Higginson 638 F. 2d 172 (10th Cir. 1980), cert. denied, 452 U.S.
954 (1981)

The schism between the Establishment Clause and the Free Exercise Clause of
the First Amendment often renders courts powerless in protecting Native
American rights. There is an inherent complexity in trying to determine the
existence of an Establishment Clause violation when the government responds to
a free exercise claim. The conflict between the religion clauses was evident in
Badoni v. Higginson (1980).

In 1963 the U.S. government finished constructing the Glen Canyon Dam on
the Colorado River; on its completion, water built up behind the dam on what
was once desert land, ultimately forming Lake Powell. By 1970 the lake entered
the Rainbow Bridge National Monument, home to 160 acres of government-
owned property and surrounded by a Navajo reservation. Within the national
monument is Rainbow Bridge, an enormous sandstone arch. Along with a nearby
spring and prayer location, the bridge was critically important to the religious
practice of the Navajos.

By 1977 the dam had created over twenty feet of water directly under the
bridge. Before the emergence of Lake Powell, the bridge was in a relatively
remote and inaccessible area. Expansion of the lake eased access to the
monument and encouraged tourists, who began visiting on tour boats and private
pleasure boats. Tourism was augmented by government construction of docking
facilities near the bridge, and the increasing numbers of tourists significantly
hindered Native Americans from performing ceremonies essential to their
religion. Moreover, the Navajos believed that when humans tampered with the
earth near the bridge, prayers would not be heard by the gods, and ceremonies
would be rendered ineffective in preventing evil and disease. As a result,
individual members of the Navajo Tribe and three chapters of the Navajo Nation
brought suit, arguing that the government’s actions infringed on their ability to
practice their religion. The interference, they argued, violated the Free Exercise
Clause of the First Amendment. Simply stated, the tribe demanded, in the name
of religious freedom, preferential use of the government’s land and resources.

Using the Free Exercise Clause the Navajos argued that by allowing—even
encouraging—tourists to visit the Rainbow Bridge area, the government allowed
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for the desecration of a sacred location. The effect of the government’s actions
prevented the Navajos from performing their rituals. They requested that the
government actively prevent desecration of the area by, for example, prohibiting
the consumption of alcohol at the monument. They further requested that the
government, with reasonable notice from the Navajos, forbid tourists access to
the monument when religious ceremonies were scheduled to take place there.
The Court of Appeals for the Tenth Circuit denied both requests. The court
acknowledged that “[t]ourists visiting the sacred area have desecrated it by
noise, litter and defacement of the Bridge itself. Because of the flooding and the
presence of the tourists, plaintiffs no longer hold ceremonies in the area of the
Bridge.” Despite the inconvenience of performing the sacred
ceremonies, however, the court asserted that any corrective action by the
government would violate the Establishment Clause. “What plaintiffs seek in the
name of the Free Exercise Clause is affirmative action by the government which
implicates the Establishment Clause of the First Amendment.” The court referred
to the test created in School District of Abington Township v. Schempp (1963),
which concludes that the government does not violate the Establishment Clause
if its action entails a secular purpose and primary effect, and further, neither
advances nor inhibits religion. Relying on Schempp the Tenth Circuit concluded
that the “[iJssuance of regulations to exclude tourists completely from the
Monument for the avowed purpose of aiding plaintiffs’ conduct of religious
ceremonies would seem a clear violation of the Establishment Clause.”

Badoni suggests that the Free Exercise Clause is experiencing constitutional
limitations, further witnessed in later Supreme Court cases such as Employment
Division, Department of Human Resources of Oregon v. Smith (1990).
Government is generally free to regulate conduct, even if the prohibition or
regulation happens to interfere with a person’s religious practices, if the law is of
general applicability and is not motivated by a desire to interfere with religion.

Conversely, if a government program prefers certain religious sects over
others, the law will be held invalid unless it is narrowly tailored to promote a
compelling interest. If there is no “sect preference,” the Schempp methodology is
used. The latter standard, and one easier to satisfy than a test of compelling
interest, appears to provide some hope in protecting Native American rituals.

Stephen K.Schutte
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Bankruptcy and Religion

American bankruptcy law is intended to provide an individual debtor with a
“fresh start” by discharging his or her debts. It also seeks to maximize amounts
recovered by creditors of individuals receiving bankruptcy discharges.

In general, an individual may enter a liquidation bankruptcy under Chapter 7 of
the federal Bankruptcy Code or may pay debts out of future income under
Chapter 12 or 13 of the code. In a Chapter 7 bankruptcy, the individual
surrenders to a trustee all property not necessary for the fresh start and receives a
discharge of any debt remaining after the property is distributed. In a Chapter 12
or 13 bankruptcy, the individual retains the property and instead proposes a plan
that devotes all income beyond that necessary for the maintenance and support of
the debtor and dependents to paying creditors over a threeor five-year period,
receiving a discharge from any debts not repaid during that time.

Bankruptcy law has intersected with religion in two ways. First, as a means of
maximizing the property available to creditors, the bankruptcy law permits the
trustee to recover property transferred by the debtor before the bankruptcy if the
debtor was insolvent at the time and did not receive reasonably equivalent value
in exchange for the transfer. These transfers are called “fraudulent transfers,”
even though the debtor may not have intended any fraud.

Trustees have sought to recover as “fraudulent” those contributions to
religious institutions made during the year before the bankruptcy case was
commenced. Typically, the trustee argues that the contribution was a transfer of
money, made while the debtor was insolvent and for which the debtor received
nothing in return other than the satisfaction of supporting a religious institution.
The religious institution typically maintains that the debtor received services or
standing in the institution in exchange for the contribution. Moreover, religious
institutions have asserted that the practice of tithing is a matter of necessity—
much as food, clothing, and housing are necessities—to debtors with strong
religious beliefs.

Although cases have been decided both ways, the trend among them seems to
be in favor of permitting recovery of contributions made within the year before
the bankruptcy case. For example, in In re Young (D.Minn., 1993), the court held
that a bankruptcy trustee could recover contributions made by the debtors to their
church while they were insolvent. The court found that although the church
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taught that people should make regular financial contributions, it did not require
such contributions as a condition for membership or for attending worship
services. Therefore, the debtors did not receive value in exchange for their
contributions. In any event, according to the court, the services provided by the
church bore no relation to the amount of money contributed. Therefore, it found
that the debtors did not receive reasonably equivalent value in exchange for their
contributions and, because the debtors were insolvent at the time, that the
contributions could be recovered by the bankruptcy trustee.

The church in Young argued that permitting recovery of contributions violates
the First Amendment of the U.S. Constitution, which protects free speech and
religious practices. It maintained that recovery of religious contributions denies
debtors the right to freely practice their religion and to disseminate their religious
views. The court, however, rejected this First Amendment argument, finding that
the fraudulent-transfer provisions of the Bankruptcy Code represent a neutral
statute of general applicability. The court suggested that because the statute was
not designed to regulate religious beliefs or conduct and is intended merely to
enlarge the pool of assets available to creditors, it has only an incidental effect on
the practice of religion and does not violate the First Amendment. Moreover, the
court found that recovery of religious contributions entails, at most, only a minor
interference with a contributor’s ability to engage inB free and open
communication and does not violate the free speech right accorded by the First
Amendment.

The second area in which bankruptcy law has intersected with religion also
involves religious contributions. Under Chapters 12 and 13 of the Bankruptcy
Code, an individual debtor may propose a plan for paying creditors over time, out
of future income, instead of devoting current assets to the satisfaction of
creditor’s claims. The debtor proposes a plan that essentially devotes all
disposable income for a three- to five-year period to payment of creditor’s
claims. “Disposable income” is that income remaining after the debtor’s
expenditures for support and maintenance of the debtor, his or her dependents,
and, if the debtor is in business, the debtor’s business. A question that has arisen
with some frequency is whether religious contributions, or tithing, is one of the
debtor’s necessary expenditures that can be deducted from disposable income in
formulating the debtor’s plan.

Again, as with the fraudulent-transfer issue, courts have been divided on the
question of whether the debtor can consider religious contributions as a
necessary support or maintenance expenditure. Some courts have held that a
debtor may include in the budget plan amounts for religious contributions as long
as the amounts are not excessive. Those courts have expressed concern that a
refusal to recognize such contributions as necessary expenditures would represent
an undue interference with debtors’ rights to practice their religions and express
their religious views. For example, in /n re McDaniel (Bankr. D.Minn., 1991) the
court recognized that a Chapter 13 debtor should be permitted to include in his or
her budget an expense for religious contributions, but it declined to approve a
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debtor’s plan that called for contributions which were almost equal in amount to
the payments that were due to creditors. In /n re Stottlemyre (Bankr. W.D. Mo.,
1992), the court approved a debtor’s plan and budget which provided for church
contributions that totaled less than 3 percent of the debtor’s gross income.

Other courts have held that religious contributions should not be recognized as
necessary expenses and have refused to confirm debtors’ plans that provided for
continued contributions notwithstanding that creditors were not being fully paid.
For example, in /n re Packham (Bankr. D.Utah, 1991) the court held that a plan
paying creditors less than 100 percent could not be confirmed over a creditor’s
objection when the plan provided for regular contributions to the debtors’ church.
The court pointed out that the debtors could continue to practice their religion
even if they discontinued contributions. Therefore, in the court’s view, a refusal
to include contributions in the debtors’ budget would not deprive the debtors of
their ability to practice their religion. Moreovei; the court suggested that to
permit such contributions to be included in the debtors’ budget would, in effect,
force creditors to be contributing to the religious institutions of the debtors’
choosing.

Barry L.Zaretsky
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Baptists in Early America and the Saparation of Church and State

A key to understanding the Baptist mind— and thus to Baptist contributions to
the doctrine of the separation of church and state—is that the early Baptists were
(and perhaps Baptists still are) a sect, not a church.

Envisioning the American System

Early in their development Baptists, forced by historical circumstances, adopted
the defensive strategies and philosophies of a minority, a sect. They were by
necessity and desire (cause and effect may be debated) driven to a minority
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mentality. Being themselves non established, they fought the establishment of
other groups, which they believed caused their own persecution. Persecuted, they
sought ways to prevent those who persecuted them from holding the power to
control and thus to persecute. Because they were forced to live on the
exhilarating but precarious borderlands of society, because they were a “free”
church, they sought to make other groups free as well: free of government
support and free of the power to make free churches subservient to established
ones. Freedom permeated every cell of their being: freedom of religious choice
(volunteerism), freedom of conscience (the priesthood of all believers), and
freedom of all churches and sects from clerical or political dictation (the
separation of church and state).

As a sect and not a church—such as the established Roman Catholic, the
established Lutheran, and the established Anglican churches—Baptists were
never recipients of privilege. They were, in fact, victims of established churches
and their various forms of discrimination. They turned their suffering into a thing
of pride and drew from it a philosophy and model of church-state relations that
envisioned a society where neither a state nor a church could dictate religious
choice to them or to any other group. They envisioned the American system.
They also helped devise, adopt, and secure it. When Baptists go astray from their
historic support for separation of church and state, as often happens, it is usually
because they have lost sight of and touch with their original vision.

Baptists have said from the beginning of their development that their churches
approximate the ecclesial pattern of New Testament churches. They have always
considered themselves pre-Constantinian—the Christian faith operating outside
state control, without state support. This self-image, first imposed on them and
later freely embraced, led some Baptists in the nineteenth century to claim an
unbroken line of succession, akin to Roman Catholic apostolic succession, from
first-century churches to their own. It certainly kindled in them a passion for the
disestablishment of their powerful rivals.

In truth, however, Baptists emerged in the early seventeenth century from the
overflow of the Lutheran Reformation, almost a century earlier, as a fringe
element of the radical-left Protestant movement known as Ana-baptism,
specifically from Dutch Mennonites and English Separatists. The socially
respectable sect founded by Menno Simons, which developed a branch in the
Netherlands, is credited with saving the Anabaptist movement from its own
extremism. These Dutch Mennonites helped a small body of expatriate English
Separatists become Baptists.

In 1607 a Cambridge graduate and out-spoken dissenter named John Smyth
led to Amsterdam one of two bodies of Lincolnshire Separatists, the other body
settling in Leyden and a decade later heading for Plymouth to become the
American Pilgrim Fathers. In Amsterdam Smyth and his small congregation
were deeply influenced by the doctrines of the Mennonites; and when in 1612
Thomas Helwys led back to England a remnant of this congregation, they had all
the earmarks of future Baptists.
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Helwys and his brood began meeting for worship in Spitalfield, a district just
outside the eastern wall of London, and almost immediately encountered
opposition. Helwys himself died in prison for preaching his peculiar brand of
dissident separatism. But the tiny band survived and grew, and by 1644 they
could claim forty-seven congregations scattered through southern and central
England, loosely united by a common heritage and set of principles and in
frequent contact with the Dutch Mennonites yet now calling themselves Baptists.

They were probably given this name first by their detractors, who linked them
with continental Anabaptism and found their doctrine of baptism—immersion,
for adults only—their most distinguishing characteristic. Superficially this was
indeed what they represented, but on a deeper level they also represented a
doctrine that would eventually have a much more profound influence on history,
one that would help mold the American system of church-state relations. They
were rapidly becoming England’s most aggressive “free” church. They embodied
a “minority mentality” that would persist, through persecution and triumph, until
it affected world history.

Since they rejected clerical dictation and creedal conformity, they experienced
a number of theological feuds and even some minor schisms. Eventually, at the
end of a debate over the nature of the Atonement, an Arminian theology
(General Atonement) won out over a Calvinist one (Particular Atonement), and
the Baptists became evenB more open to converts than they had originally been.
Eventually for the sake of clarity and unity they agreed to write “confessions of
faith,” which they insisted were not creeds; but through all their theological
crises they stood for freedom of choice, freedom of conscience, and freedom of
religion from state or state-church control. While the doctrine of General
Atonement made them see all persons as capable of redemption, the doctrine of
Particular Atonement persisted in their opposition to human control over Baptist
souls. Man may be able to receive the grace of goodness; but he is just as surely
corrupted by power.

As Baptists were coming of age, England was engulfed in civil war, and they
were given a chance to make their voices heard. Conflict broke out in 1642
between the forces of King Charles I, who had long pressed for Anglican
conformity, and supporters of a Parliament composed largely of Puritans and
other dissenters. English Baptists supported the parliamentary side. Since they
were not pacifists like their Mennonite cousins, they joined the New Model
Army of Oliver Cromwell and fought for the side which they believed, if
victorious, would give England freedom of religious thought and practice.

They made it clear from the start and continued to stress after Charles was
captured and beheaded in 1649 that they opposed all religious establishments,
Puritan as well as Anglican. They differed with Cromwell’s Puritan followers
about the nature of the church. To the Baptists the church was a congregation of
“visible saints” without ties to a church or a state. They advocated, after victory,
an absolute separation of church and state, of religion and politics. They said that
no church body, not even their own, should dictate religious policy or doctrine to
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any other group. They served in the army with such distinction and in such
numbers that most historians agree they helped prevent the establishment of a
Puritan state church in Great Britain during the Commonwealth.

Baptists were uncomfortable with the Protectorate Cromwell established, but
they strongly resisted the Restoration of King Charles II in 1660. Their fears that
religious conformity would be reimposed by the restored Stuart monarchy were
confirmed when Charles Il and his Episcopal Parliament moved to exclude
nonconformists from public office and universities and when attendance at
Anglican services was required and nonconformist preaching was banned. The
most revered seventeenth-century Baptist “saint,” the indomitable John Bunyan,
spent the years from 1660 to 1672 in Bedford jail for violating such restoration
laws. Restrictions and punishments were eased in subsequent years, and Baptists
praised King James II because he advocated freedom of choice for nonconformists
as well as for Roman Catholics. But the price for being a minority in a nation
with a state church continued to be high, and all the disadvantages were not
erased until well into the twentieth century.

Defending and Shaping the American System

Baptists in North America, who arrived quite early in the Baptist experiment,
brought their English experience with them. They advocated disestablishment
and the separation of church and state not because of advanced political theory
or Enlightenment humanism but because of their bitter experience as a religious
minority. Their American experience only confirmed their British one. In
Massachusetts they first settled near Puritan congregations, hoping that these
Protestant cousins would grant them tolerance. Soon they found, however, as the
Puritan Congregationalist Church sought and gained established status, that their
hopes had been in vain. Little tolerance toward nonconformists came from former
nonconformists who were now elevated to the position of an established
religious power. Baptists learned once again that no one, no group, can be trusted
with such power.

Eventually a majority of the thirteen colonies had established churches—in
New England, Congregationalist; in Virginia and further south, Anglican.
Baptists ran into trouble in all these places. In New England it had to do mostly
with their refusal to pay taxes to support state churches, and there the penalty
was most often loss of property. In the American South it had to do mostly with
the refusal or inability to get official licenses to preach, and the penalty was most
often imprisonment. Less trouble developed in the middle colonies because of
the more balanced religious mixture and the absence of religious establishment
there, and so Baptists flourished, proving to their own satisfaction the superiority
of disestablishment.

Early American Baptists counted as their American founder and guiding light
the New England nonconformist leader Roger Williams. Williams typified their
struggle because he was banished from Puritan Massachusetts for his outspoken
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views on the separation of church and state. He founded the Rhode Island
Colony as a refuge for dissidents. He helped found what Baptists considered
their first church in the New World, the First Baptist Church of Providence, in
1639. They conveniently failed to mention that after a brief membership in the
Baptist movement Williams withdrew and for the rest of his life referred to
himself as a Seeker. The Baptists, however, did go on without him to help
achieve religious toleration in Rhode Island and other colonies.

At the beginning of the eighteenth century the American colonies experienced
the First Great Awakening. A spirit of religious revival swept north to south,
awakening and causing both expansion and controversy in all the denominations.
The movement was marked by great emotional outbursts, and response to the
enthusiasm tended to divide the various religious bodies: Presbyterian,
Congregational, and even Baptists. “New Lights” favored and profited from the
revival, while “Old Lights” of each denomination disapproved and found
themselves outnumbered by all the new converts. New Light Baptists— in
general not so well educated, more open to emotionalism, and calling themselves
“Separate Baptists”—embraced the Awakening theology and soon outdistanced
Old Light Baptists, who were better educated and called themselves “Regular
Baptists.” The emphasis on personal salvation, emotion, and lay evangelism by
what became the majority Baptists helped them attract large numbers of new
converts and establish missions that a more educated clergy could never have
hoped to serve. Baptists—now advocates of General Atonement for all, ready
and willing to appeal more to the heart than to the intellect— became expert
evangelists, and the denomination grew rapidly.

By 1770 they had become a significant religious and even social force in
colonial America. They still lived in a land, however, where state churches held
sway. Despite their growth and evidence that they might one day be the largest
single group in certain colonies, they continued to hold firmly to the principles of
disestablishment and the separation of church and state. This stand would at times
be sorely tried after the Second Great Awakening of the nineteenth century,
when they would grow so numerically strong, especially in the South and
Southwest, that they could wield great power and influence. In modern times
their support of disestablishment is often challenged by their fellow churchmen
who see a chance to use their numerical strength (their “moral majority”
strength) to enforce Baptist moral opinion on local, regional, and even national
laws. They are at their best when they study their own history and understand
what being a Baptist has meant to their nation. They have produced leaders like
Harry Truman, Jimmy Carter, and Bill Clinton as well as Jerry Falwell.

Just as Baptists fought with Cromwell, so they fought on the Patriot
(independence) side in the American Revolution. Some Baptists initially
questioned the wisdom of involving themselves in what was clearly a political
movement, but by 1776 Baptist laymen were volunteering as soldiers, and their
ministers came forth as chaplains. Massachusetts Baptist leader Issac Backus
made it clear in sermons and in published articles that the Patriots were fighting
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the very political and social evils which Baptists had been attacking for years.
While Baptists might not trust their fellow Americans completely, knowing
human nature, they believed they should trust the English even less.

As a result of their enthusiastic support for the war effort, which they were
happy to see succeed, Baptists became immensely popular. They would gain
more membership between 1770 and 1800 than during the years of the Great
Awakening; and by 1800 they would be the largest single religious denomination
in the United States. They had an enthusiastic, evangelistic membership and
leaders, and they held principles approved by most Americans. As Anglicans
(thought of as English) and Quakers (pacifists) lost ground, Baptists gained.
Baptists were in tune with the times and seemed to be pointing toward the future.
As historian Winthrop Hudson has written, they “needed to make no concessions
to the popular mood. They typified it.”

They used their new strength and influence to press their demands for reform
on the new Republic. They began, even in the 1780s, to call for the states to
disestablish theirB churches. One of their most articulate advocates was John
Leland of Culpepper County, Virginia. Thomas Jefferson was his close friend,
and Jefferson not only occasionally worshipped in Leland’s church but also
spent many evenings discussing public policy with him. Leland became a
committed Jeffersonian Republican and lived long enough to be a Jacksonian
Democrat. He doubtless made the point to Jefferson privately, as he did to the
public at large, that the Lockean social compact did not imply that people must
surrender their religious consciences to the state.

Baptists in Leland’s Virginia were shocked in 1784, when their state, as a
member of the loose Confederation, granted incorporated status to the Anglican-
descended Protestant Episcopal Church, in effect making it the established
church of Virginia. Baptists hotly and loudly claimed that this act contradicted
both the Virginia Constitution and the state’s Bill of Rights. In 1785 Leland’s
friend Jefferson introduced to the Virginia legislature his famous Bill for
Religious Freedom, and in 1787 the Virginia Protestant Episcopal Church was
effectively disestablished. It would be 1833 before Baptists and other advocates
of the separation of church and state succeeded in the disestablishment of the
Congregationalist Church of Massachusetts, but a pattern had been formed.

The “Baptist Clause”

As the Confederation demonstrated ever more clearly its inherent weaknesses,
more and more American statesmen began calling for a convention to create “a
more perfect union.” Baptists petitioned Virginia’s Revolutionary War hero
George Washington, who presided over the Constitutional Convention and
would serve as first president of the United States, to help provide a
constitutional guarantee of the separation of church and state. Washington agreed
to do so, and although this guarantee was not written into the Constitution of
1789, it was added by the First Congress in 1791 as the first sentence of the first
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constitutional amendment, the opening statement of the Bill of Rights: “Congress
shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof....”

A battle had been won, but the war was not over. This amendment, this right,
guaranteed that there would be no national church, but it did not prohibit states
from having established churches, despite Madison’s futile attempts to have it
apply to the states as well as to the national government. The amendment did not
immediately build the “wall” of separation between church and state, an image
that Jefferson later used when writing to Baptists in Danbury, Connecticut, but it
did guarantee that no church could legally enjoy special state privilege or dictate
theology or practice to any other church. It paved the way for true pluralism.

Baptists did not write this amendment, and they needed a great deal of help
getting it passed; but their experience as a disestablished minority and their fierce
determination to end religious privilege are what fueled the movement toward
the American separation of church and state. They are not completely wrong
when they call the first part of the First Amendment the “Baptist clause” of the
Constitution and boast that disestablishment is their contribution to the shape of
the American Republic.

Since 1791 Baptists have had to deal with the implications of their
achievement. If the state cannot control religion, can a religious group accept
gifts from the state in the form of tax exemptions, so long as such gifts come to
all religious groups equally? If church and state are separate, if a wall of some
type stands between them, should religion try to influence political deliberations
when they are perceived to be dealing with moral issues? In places where
Baptists are an effective majority or plurality of the population, should they try to
impose their will on what might be seen as a dissident, irresponsible, or immoral
minority? Their victory in 1791 won for the Baptists more disturbing questions
to answer and problems to solve. They are still dealing with them.

Baptist “Civil Wars”

Because Baptists so emphasized the doctrine of religious freedom, rejecting
creedal formulas and clerical authority, they were throughout the nineteenth
century prone to dissention and division. For the most part they had sufficient
numbers to permit splintering without major injury to the denomination; but the
controversies that buffeted them were painful and left scars. They fought over
the mission enterprise, the Masonic Lodge, millenialism, and Landmarkism, in
most cases finally coming down on the side of broad orthodoxy, practical reason,
and freedom of choice. But on one issue—slavery—they were unable to resolve
their conflict and ultimately split into two bodies, north and south.

As early as 1789 John Leland, who saw slavery as a moral issue and an
institution incompatible both with Christianity and with republicanism,
persuaded the Baptist General Committee—the nearest thing they had to a central
representative body—to adopt a resolution calling for gradual abolition. The
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resolution, hated by the slave-owning South and neglected by Northern Baptists
who feared that such action constituted a violation of the separation of church
and state, was generally ignored and allowed to die.

The issue of slavery, however, moved to center stage in political discourse of
the 1830s and 1840s, and in the end Baptists found that they could not avoid it.
As Baptists in the North grew more vocal in their opposition, Baptists in the
South stiffened their defenses. The former called slavery an affront to God, who
the Northern Baptists said was no respecter of persons; while the Southern
Baptists said that freedom of conscience meant freedom to choose whether to
grant slaves their freedom.

The simmering controversy came to a boiling point when it began to involve
foreign missions, which Baptists had come to believe was their primary purpose
in the world. Believing that slave-owning Southern Baptists were hurting the
cause of winning the world to Christ, both in 1841 and 1844 the Baptist
Triennial Convention, which operated the Baptist mission enterprise, tried to
deal with the issue, both times deciding that the denomination could not speak
for its individual members. In 1845 Alabama Baptists asked the convention a
hypothetical question: Would it appoint a missionary who owned slaves? The
answer shook the denomination: No.

Later that year Baptists from the slave states met in Augusta, Georgia, and
founded the Southern Baptist Convention. Not only was it to be a regional
denominational organization, composed of and serving the interests of Southern
Baptists, but it also was to be organized along lines significantly different from
the earlier national denomination. It named boards to cover various assignments
dictated by the convention—a system more centralized than anything Baptists in
America had seen before. A century and a half later, the Southern Baptist
Convention, controlled by leaders more conservative than anytime in its past,
exercises more authority over its member churches than any other Baptist body
in the world.

Cordial but Separate

During the Civil War each branch of the divided denomination supported its
region’s cause—Northern Baptists, the Union; Southern Baptists, the
Confederacy. Only along the border were there controversies over affiliation.
After the war had ended and the South was defeated, the two groups found it
impossible to reconcile their differences. Not only were their feelings raw and
tense, but over twenty years each group had developed different institutional
patterns; and during the next few years those differences grew more pronounced.
Northern and Southern Baptists agreed to remain cordial but separate—brothers
in heritage, appearance, and ideology but alienated by history. The principles for
which they originally stood were thus weakened but not abandoned. Baptists
north and south, at their best, still work to implement them.

James T.Baker
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Barron v. Baltimore 7 Pet. (32 U.S.) 243 (1833)

In Barron v. Baltimore (1833) the Supreme Court ruled that the Fifth
Amendment guarantee against taking private property for public use without just
compensation did not apply to state or local governments. BecauseB of the
decision in Barron, and early interpre-tations of the Fourteenth Amendment
(ratified in 1868) following Barron, the religious freedom and establishment
guarantees of the First Amendment were not applied to the states until the 1920s.

Barron claimed that, as a result of street repair, the City of Baltimore had
dumped dirt and fill around his wharf so that ships could no longer dock. He
claimed that the Takings Clause (“nor shall private property be taken for public
use without just compensation”) of the Fifth Amendment guaranteed him the
right to be compensated for his loss.

Chief Justice John Marshall, speaking for a unanimous Court, denied Barron’s
claim and indicated that none of the guarantees of the federal Bill of Rights
limited state or local governments. Marshall’s interpretation had its problems.
The text of the Fifth Amendment was general and was not explicitly limited to
the federal government. Furthermore, in Fletcher v. Peck (1810) Chief Justice
Marshall had suggested that some guarantees for private property could be read
into the Constitution even in the absence of an explicit textual provision.

Still in Barron, Marshall explained that the Constitution was ordained by the
“the people of the United States...for their own government, and not for the
government of the individual states.” States had their own constitutions with
limits on state power. Generally phrased limitations of power set out in the
federal Constitution, Marshall insisted, should be read to limit only the federal
government. Marshall supported this argument by pointing out that limits on
federal power (such as the prohibition on bills of attainder or ex post facto laws)
contained in Article I, Section 9, were intended to limit only the federal
government. These same limits were repeated in Article I, Section 10, and
prefaced with the words “no state shall.” Had the Framers of the Bill of Rights
intended to limit the states, Marshall insisted, they would have followed the “no
state shall” pattern of the original Constitution. Finally Marshall appealed to
history. The federal Constitution had been opposed by those claiming its new
national powers might be dangerous to liberty. The Bill of Rights had been
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intended to quiet those fears of excessive federal power. At the time the Bill of
Rights was ratified, some New England states had religious establishments and
others had religious tests for officeholding.

In the years following Barron the Court held that other guarantees of the Bill
of Rights, including the religion clauses, limited only the federal government.
Permoli v. New Orleans (1845), for example, held that the guarantee of free
exercise of religion did not limit the states. While most state courts followed the
decision in Barron, some held that rights set out in the federal Bill of Rights
limited state power.

There is significant historical support for Marshall’s argument. James
Madison, who introduced the proposed amendments for a Bill of Rights in the
First Congress, had suggested that the limits be inserted in the body of the
original Constitution. The limits that have become the Bill of Rights Madison
planned to put in Article I, Section 9, with other limits on federal power.
Madison also advocated explicit limits on states to prohibit them from denying
freedom of the press, equal rights of conscience, or trial by jury in criminal
cases. Madison said that the states were as likely to invade these “invaluable
privileges” as the federal government was and that a double security (federal as
well as state guarantees) was crucial. Significantly, Madison prefaced his limits
on the states with the words “no state shall,” and he planned to put them in
Article I, Section 10, with other limits on state power. Congress eventually
placed the guarantees at the end of the document. Madison’s plan to place
explicit limits on states’ power was defeated in the Senate.

While there are textual, structural, and historical explanations for the decision
in Barron, the decision also reflects the changed political climate of the 1830s.
Slavery had become an increasingly profitable institution, and Southern states
were deeply suspicious of federal power as a threat to the South’s peculiar
institution. They were especially concerned that antislavery speech and press
might raise the threat of slave revolts. Southern states passed laws designed to
silence such expression. Because Southerners saw Northern free blacks as
potential couriers for antislavery tracts, several provided for imprisonment of
free black Northern sailors while in Southern ports. In Elkison v. Deliesseline
(S.C., 1823) Justice Johnson on circuit held that South Carolina’s law
imprisoning Negro seamen violated the exclusive federal power to regulate
commerce, but his decision was ignored. Chief Justice Marshall had a similar
case, but he dodged the central issue. In a letter to Justice Story dated September
26, 1823, Marshall explained that he was not fond of butting his head against a wall
in sport.

In Barron as in other, later Marshall Court decisions, Chief Justice Marshall
tempered his earlier nationalism in recognition of political reality. The decision
allowed the Court to avoid many issues of civil liberty raised by Southern attempts
to suppress antislavery speech, press, religion, and political activity.

In 1866, after the Civil War, Congress proposed and the states subsequently
ratified the Fourteenth Amendment. John Bingham, the primary author of the
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amendment’s first section, insisted that, in light of Barron, an amendment was
essential to deal with state denials of individual rights and denials of equal
treatment to newly freed slaves and Southern Unionists. Bingham and Senator
Jacob Howard, who presented the amendment to the Senate on behalf of the
Joint Committee on Reconstruction, explained that the amendment was designed
to require states to obey the commands of the Bill of Rights and to abrogate the
decision in Barron.

Following Chief Justice Marshall’s blue-print in Barron, the Fourteenth
Amendment provided “No state shall...abridge the privileges or immunities of
citizens of the United States” or deny due process or equal protection of the laws
to any person. Bingham and Howard read the word “privileges” to refer to basic
constitutional guarantees of liberty, including those in the Bill of Rights. Using
the word in this way was similar to the way James Madison used it in the debate
on the original Bill of Rights, and similar to the way the Revolutionary
generation had used it.

Still the rule of Barron proved exceptionally resilient. Only in the twentieth
century did the Court substantially depart from Barron and hold that most of the
guarantees of the Bill of Rights limited the states. Having long since liquidated
the Privileges or Immunities Clause in the Slaughter-House Cases (1872), the
Court used the Due Process Clause of the Fourteenth Amendment to apply
selected Bill of Rights guarantees to the states. In doing so the Court read the
Due Process Clause to protect against state denial many of the “process”
guarantees of the Bill of Rights (such as the privilege against self-incrimination
and the right to a jury trial in criminal cases). It also read the Fourteenth
Amendment’s Due Process Clause to protect substantive rights to liberty such as
free speech, free press, and free exercise of religion. Decisions incorporating Bill
of Rights guarantees as limits on the states produced scholarly and political
criticism. In the 1980s some “conservative” scholars and politicians advocated,
in effect, a return to the rule of Barron. As of this writing, while the Court has
read some Bill of Rights guarantees quite narrowly, it has not followed the
suggestion that it free the states from the guarantees of the federal Bill of Rights.

Michael Kent Curtis
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Bestiality and Sodomy Prosecutions in Early America

Bestiality, sodomy, and “sodomitical” (male same-sex activity) prosecutions
were rare but significant events in early America. Before the Revolution there
were at least twenty-one sodomy and sodomitical accusations that came to the
attention of colonial authorities, and at least seventeen bestiality accusations.
Seven convicted of sodomy were executed, asB were five bestiality convicts,
with a sixth defendant avoiding death by “escaping.” Although Puritan New
England showed the greatest interest in eliminating such “deviant” sexuality, six
non-Puritan colonies recorded such prosecutions as well. These cases, especially
bestiality, possessed tremendous symbolic importance because they focused
attention on the complex interaction of religion, law, community standards, and
actual behavior.

Before 1533 bestiality and sodomy were ecclesiastical offenses in England, but
Henry VIII removed them to law courts as capital offenses without benefit of
clergy. With the exception of Virginia’s brief experiment with martial laws in
1609, the colonies from Maryland south incorporated this part of English law
without any statutory modification. However, New England’s colonial
legislatures passed eleven separate statutes on bestiality and sodomy, while the
middle colonies added seven others. The Puritan statutes tracked biblical
language: for bestiality, “if a man lie with a beast, he shall surely be put to death:
and ye shall slay the beast” (Leviticus 20:15-16); for sodomy, “if a man also lie
with mankind, as he lieth with a woman, both of them have committed an
abomination; they shall surely be put to death” (Leviticus 20:13). Yet, in the
absence of a confession, Puritan prosecutions faced difficult evidentiary hurdles
imposed by laws that required two witnesses to the act (adopted from
Deuteronomy 17:6). These laws further deviated from Leviticus to follow
English law, which excused those who were forced into sodomy or were younger
than fourteen. In contrast, Pennsylvania’s Quakers made bestiality and sodomy
noncapital offenses as part of their overall reform of criminal law. Their 1682
criminal sanction of whipping, forfeiture, and six months’ imprisonment was the
shortest American sentence before, astoundingly, 1961. Pennsylvania hardened
the sanction for whites to life imprisonment and castration of married men in
1700 (castration was removed in 1706 at the Crown’s demand), and it returned
the offenses to the capital list for blacks. Colonial American denominations
clearly were not uniform in this area.

Bestiality accusations shared some common features with sodomy. Both
offenses were sins—violations against God, the family, the work ethic, and
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posterity. Governor William Bradford of Plymouth feared both had the
possibility of “infecting” others. Those accused tended to be young, often
teenagers, and servants, slaves, unbelievers, or otherwise on society’s fringes.
Both offenses generally went unprosecuted unless the violations were flagrant, as
was the case when Bradford reported Thomas Granger’s buggery of “a mare, a
cow, two goats, five sheep, two calves and a turkey.” Granger and his menagerie
were executed, as was a New Haven man named Potter who had been practicing
bestiality for fifty years (his wife had known for ten) and who saw eight of his
animals killed from the scaffold. The conviction and execution of William Plaine
rested on two instances of sodomy in England and more than a hundred
masturbations of youths in New Haven, which authorities felt they could not
ignore.

However, bestiality evoked more intensity because, unlike sodomy, bestiality
dehumanized the sinner and, in Puritan folk wisdom, had the potential to produce
monstrously deformed animal births. These were signs of visible betrayal of
community ethics and stained the land with blood that could only be cleansed by
execution. One-eyed New Haven servant George Spencer, on whom suspicion
fell when a deformed oneeyed piglet was born, confessed under pressure and was
executed. Thomas Hogg, whose hernia exposed his genitals, faced accusation
when a “monster” piglet’s eyes resembled his scrotum. Though imprisoned,
Hogg refused to confess, and—without another witness against him (the piglet
counted for one)—he escaped with a whipping. Because of the scarcity of
witnesses to such private acts, others accused were freed, while some were
convicted of attempted buggery and, like Hogg, were whipped instead of
executed. All death sentences for bestiality came from New England except one
in Quaker West Jersey of a slave named Harry for buggering a cow in 1692. The
crowd in the courtroom surged forward, demanding a different punishment; the
court put off execution, and three months later Harry could not be found.
Quakers and other colonists further south apparently did not need to purge their
land with blood.

The specific crime of sodomy required more than homosexual attraction. The
underlying sin was lust, which could be polymorphous, and men could have it
for other men (as Michael Wigglesworth had for his students) without being
labeled as permanent deviants. Although the Bible and statutes defined the
offense as “men lying with other men,” only actual penetration constituted a
capital crime. “Sodomy” prosecutions subject to the two-witness rule for
penetration were difficult cases to win. Given the private nature of the act, even
Nicholas Sension’s thirty years of approaches to teenage boys were insufficient
to convict him of “sodomy” because his one alleged lover died in King Philip’s
war before testifying. Sension’s case revealed long-term community tolerance of
nonflagrant activity. “Lewd” behavior and mutual masturbation between men
brought charges and whippings for behavior that was “sodomitical” or “tending
to sodomy,” but they did not lead to executions. New England colonies also
avoided cases, as when Plymouth returned to England “5 beastly Sodomitical



40 RELIGION AND AMERICAN LAW: AN ENCYCLOPEDIA

boys” just arrived on the Talbot. When authorities could prove sodomy per se,
however, executions usually followed. New England reserved capital
punishment for flagrant offenders like Plaine or Mingo, a slave accused of
forcible sodomy. Virginia, New Netherlands (twice), and Georgia also executed
men for sodomy, and another Georgia sodomy conviction ended in three hundred
lashes. Both sodomy and bestiality prosecutions declined in the eighteenth
century as colonial criminal law retreated from biblical influence and focused on
property and public order.

William Offutt
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Bible in American Constitutionalism

The role of the Bible in influencing American constitutional thought has only
recently begun to attract significant scholarly attention. Ironically, the Bible has
long been recognized as a significant (perhaps as the single most significant)
influence on American thought both in the colonial and in the early post-
Revolutionary periods.

There can be little doubt that some biblical doctrines would have had profound
effects on the psychological orientations of the Framers of the Constitution—
even those Framers who might more accurately be classified as deistic or
agnostic rather than as Christian. The story of the Fall of Man in Genesis with its
attendant dogma of Original Sin was something that would have lent strong
weight to the notion of the need for checks and balances in government, because
the best of statesmen would be seen as flawed and imperfect beings who should
not be trusted with unlimited power. The Federalist No. 51, for example, spoke
in a semitheological vein when it said, “If men were angels, no government
would be necessary.”

In the case of the myth of the Fall and the doctrine of Original Sin, the Founders
would have found the biblical viewpoint reinforced by the classical notion of the
tragic flaw in man, as well as by the long historical record of the crimes and
follies of humankind.

Also finding support in the Scriptures was the concept that the structure and
procedures of government are open to human wisdom and human innovation. In
most cultures of the ancient world (except for the Greek, Roman, and Hebrew
civilizations), a society’s particular form of government was believed to have
been the direct creation of the gods and, therefore, immune to human
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transformation. Pharaoh was the incarnation of the god Horus, for example, and
the Sumerian kings were the chief priests of the gods.

Two of the more famous biblical incidents which support the notion that
questions of political forms and procedures are independent from theological
issues occurred in the Old Testament. For example, when the corrupt judges had
been removed, the people of Israel demanded of the prophet Samuel that he
anoint for them a king, as other nations had over them. God demurred, arguing
through Samuel the demerits of establishing a monarchy. When the people
persisted in their demand, however, God relented and commanded Samuel to
anointB Saul as king.

Likewise, during the wandering of the Israelites in the desert after their
deliverance from Egyptian bondage, Moses became exhausted hearing all the
disputes of his people in his capacity as their judge and ruler. Moses’ father-in-
law, Jethro, suggested the creation of what was, in effect, the first system of
appellate jurisdiction: Moses adopted Jethro’s plan whereby he appointed a judge
for each of the twelve tribes and each of these judges referred to Moses only
those disputes which were too complex for their own judgment. Moses set up
this system without divine sanction, after merely human consultation.

The Framers would also have found in the biblical tradition much to instruct
them about the need for flexibility in the interpretation of law and much
concerning the dangers of unalterability in statute or in constitutional law.
Indeed, even the Ten Commandments— given directly to Moses by God on Mt.
Sinai—were reinterpreted in some aspects by Christ in the New Testament. The
book of Mark records how, to the horror of the Pharisees, Jesus set aside the
overly rigorous interpretations of the Sabbath rules that would have defeated the
spirit of the law by excessive regard for its letter.

The unalterability of the law of the Medes and Persians twice was exposed in
the biblical texts as leading to wunintended consequences—especially
consequences exactly opposed to the wishes of the sovereign who proclaimed
those laws. In the Book of Daniel, Daniel must be saved from death by God’s
closing of the lions” mouths because he has been caught up in the consequences
of the king’s unalterable decree. In the Book of Esther, the Jews faced
annihilation under an unalterable royal decree, but they were saved when a
second decree allowed them to assemble and to defend themselves.

The final major role that the Bible played in American constitutionalism was
an ambiguous one in regard to the separation of church and state. But the
Constitution itself was ambiguous about that separation for, although it forbade
religious tests for federal office and, by the First Amendment, proscribed a
national establishment of religion as well as any federal interference with
religious freedom, it left the states free to erect and to sustain established
churches and otherwise to regulate religions under their manifold police powers.

Biblical support for religious establishment would be seen in the manifest
theocratic nature of the Jewish state—with the kings anointed by priests or
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prophets, the law of God enforced by the state, and the priesthood supported by a
system of tithing.

In a subtle way, however, both Old and New Testament distinguished between
the state and the religious establishment of Israel. In the New Testament, of
course, the forcible inclusion of Judea and Israel into the Roman Empire had
somewhat vitiated that issue, but Christ’s injunction in Matthew to “render unto
Caesar that which is Caesar’s and unto God the things that are God’s” suggests
the separability of the secular interests of the state from the religious duties of its
subjects. In addition, the Jewish religious establishment as portrayed in the four
gospels and in the Book of Acts—as embodied in the council of the Sanhedrin
and the parties of the Pharisees, Sadducees, and Scribes—is generally portrayed
as self-serving and hypocritical, and in some evangelical accounts it is even
linked to the condemnation of Jesus.

In the Old Testament, any complete identity of church and state was undercut
by the separation of the patriarchate from the priesthood, when during the
Exodus the priestly duties passed from Moses the Patriarch to his brother Aaron
and to Aaron’s sons. Later, King Ozias/Uzziah was struck with leprosy in
punishment for attempting to perform the priestly function of incensing the altar
in the HolyofHolies.

Clearly, many of the ideas central to American constitutionalism were heavily
influenced by, or reinforced by, the biblical knowledge of the Framers of the U.S.
Constitution.

Patrick M.O Neil

Bibliography

McDonald, Forrest, “A Founding Father’s Library,” Literature of Liberty (1978) 1.
Vile, John R., The Constitutional Amending Process in American Political Thought (New
York: Praeger, 1992).
Bible in American Law
The Bible has played an enormous role in American law from the colonial
period up to the present, but its role has been altered significantly over time.

A Source for American Law

In the early era of the formation of American law the Bible acted as an important
source for law, especially in New England and Long Island, where the Mosaic
Law was regarded as part of the law of the land. A claim of direct applicability
of the Mosaic Law can be overstated, however, for even in Puritan New England
only portions of that law were actually enforced in courts, and those portions
were often enforced after filtration through colonial legislation, common law, or
colonial judicial interpretations.
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Fairly strict laws regulating work on Sunday were the rule in the American
colonies, but even in New England the Sabbatarian Command of the Decalogue
required explication, and there appears no equivalent of the sabbatical year of
Exodus. Although slavery was more common in the southern colonies, no trace
of the sabbaticalyear freeing of slaves who adhered to the true faith can be found
anywhere, nor can one find the debt-forgiveness and emancipation of the jubilee
year of Leviticus.

The colonial manner of execution for consorting with witches was not stoning
as was commanded in Leviticus, nor did a conviction for murder necessarily
require more than one witness as provided by biblical law in the book of
Numbers. Likewise, colonial children do not appear to have been subject to
execution for lack of filial obedience, nor does the charging of interest seem to
have been generally proscribed as in Deuteronomy.

The more pervasive and enduring influence of the Bible on American law,
however, was in the indirect but vital influence of its moral teachings on
customary law, the English common law, and the statutory law of England, the
colonies, and the post-Independence American Republic. It is impossible to list all
these indirect influences which Scripture has had on the minds of judges,
lawmakers, and the electorate, but the laws regulating marriage and sexual
conduct have clearly been strongly shaped by the popular understanding of
biblical morality.

Despite the practice of polygamy by the Old Testament patriarchs, the rule of
New Testament monogamy has prevailed in American law, as in the Christian
West gener ally. Interestingly, in Reynolds v. United States (1878) the U.S.
Supreme Court held that the fact that persons practiced or advocated illegal
actions—polygamy in this case—based on their sincere biblically held beliefs
did not extend First Amendment protection to that practice.

Sodomy and, particularly, male homosexuality were once universally and
severely punished in American law. Although in recent years the tendency has
been toward the repeal of such statutes, in Bowers v. Hardwick (1986) the
Supreme Court refused to strike down a Georgia sodomy statute. The major legal
issue in the case involved the question of whether the right of privacy extended
to protect such activities, but various justices mused on whether the religious
origins of the prohibition affected its status vis-a-vis the First Amendment’s
Establishment Clause. The majority proved unmoved by such claims, holding
that, whatever its origins, a secular purpose could easily be imputed to such a
statute.

Other forms of sodomy were also subject to harsh punishment, such as
zoophilia, or bestiality, which was originally punishable by death, as the book of
Exodus commanded: “Whoever lies with a beast shall be put to death.” In the
case of Thomas Granger—a Plymouth colonist who was convicted on the
testimony of witnesses of multiple couplings with diverse animals—was put to
death, and William Bradford, the governor, remarked that the death sentence
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handed down and carried out was done in conformity with the biblical
injunctions on the matter.

Mosaic Law severely punished adultery, properly understood as sexual
intercourse by which one or both partners violate their marital vows. Although
Christ mitigated the punishment when he prevented the stoning of the woman
caught committing adultery, most of the colonies prohibited adultery, as did
most states. Although they are little enforced, several states keep antiadultery
statutes on their law books, and the purpose appears to be more than pure
symbolism, since such laws, in effect, permit aggrieved spouses to seek official
assistance in pursuing grants of divorce.

Divorce itself, of course, has gone through various stages of acceptance in
American law, even as it did at various stages in biblical history. At an early stage
in Jewish history, divorce was a simple matter for the husband, who could obtain
a divorce simplyB by putting aside his wife and granting her a bill of
divorcement. The prophet Malachi lamented the frequency of divorce in fifth-
century-B.C.E.Judea. Christ seems to have condemned divorce for any cause but
adultery or, depending on the interpretation, to have ruled it out utterly.

In early American law, no court was authorized to grant a divorce, and divorce
required a special enactment of the legislature— usually granted under only the
most extraordinary circumstances. In the latter part of the nineteenth and early
part of the twentieth centuries, many states not only provided for judicial decrees
of divorce but also slowly broadened the grounds for such decrees from
abandonment and adultery to cruelty, mental cruelty, and incompatibility.
Throughout much of this period the state was not abandoning the religious view
about marriage so much as tracking the changing attitudes of the mainstream
Protestant churches, whose view about divorce altered radically over the century
from 1850 to 1950.

Although the Catholic, Orthodox, and Anglican churches did not accept the
new tolerance for divorce, the liberalization of American divorce law was in line
with the general trend toward liberalization of doctrine and biblical interpretation
within the dominant Protestant denominations, at least up until the widespread
adoption of no-fault divorce in the 1960s and 1970s.

Another area of the influence of biblical morality on law was the
criminalization of premarital intercourse—what theologians would term “simple
fornication.” From colonial times, simple fornication was a punishable offense at
law, but the degree of the punishment was a good deal more lenient than that
reserved for other lapses of sexual chastity. A classic of American literature,
Nathaniel Hawthorne’s Scarlet Letter (1850) conveys the atmosphere
surrounding the Puritan sexual ethic and its social enforcement. In general, the
milder treatment of fornication was in line with biblical prescriptions that set
lesser punishments on it in Exodus.

In his Criminal Justice in Colonial America, Bradley Chapin opined that 11
percent of colonial laws were directly based on biblical texts, although that
figure varied significantly by colony, ranging from 0 percent in Virginia (which
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adhered strictly to English law), and 0.9 percent in Rhode Island (with its
Separatist beginnings) to 40 percent in Connecticut and 38.8 percent in
Massachusetts.

Finally, in considering the imposition of biblical sexual morality as a model for
biblical influence on American law in general, it would be a serious oversight to
ignore enactments against birth control. There are no direct injunctions against
artificial birth control in Holy Writ, but God’s command to Adam and Eve—“Be
fruitful and multiply, fill the earth and subdue it....”—was often cited, as was the
sin of Onan, who spilled his seed on the ground rather than impregnate his
brother’s widow under the law of the levirate as set out in Genesis. Even
apocryphal sources, such as the deuterocanonical Book of Tobias, were often
cited in support of what was primarily Catholic natural law philosophy that had
been incorporated into Protestant doctrine.

In Griswold v. Connecticut (1965), a case arising out of that state’s anti-birth
control statute—one of the few surviving acts of its kind—Justice William
0.Douglas expounded the concept of a constitutional “right to privacy.” But in
none of the opinions in Griswold did any justice take judicial notice of the
biblical and theological origins of the statute under review. The Court later used
the privacy doctrine in the 1973 abortion cases, Roe v. Wade and Doe v. Bolton.
Once again the Court avoided the issue of the original religious character of the
legislation and looked to a different rationale for its invalidation. This scarcely
seems surprising, since many laws framed before the middle of the nineteenth
century evince a distinctly biblical cast of mind.

Courts and the Bible

Few political-legal movements in America have been unaffected by such biblical
morality—and often both sides of such disputes have sought the sanction of
Scripture: The pro—and antislavery movements, the pro—and anti-Prohibition
parties, the segregationist forces and those battling for civil rights have all quoted
Holy Writ for their own purposes.

Given the wide-ranging influence of religion, and especially of the Bible, on
U.S. law, the courts have had to adopt a position of ignoring (in most instances)
the inner motivation of legislators in order to consider instead the plausibility of
an after-the-fact secular purpose in enactments. Clearly, also, another
consideration for the courts has been whether particular instances of biblical
morality represent merely a popular acceptance of the divine revelation of the
Bible or represent instead a demonstration of the deep moral commitment of our
culture to certain principles. Chief Justice Earl Warren himself utilized this latter
approach in Miranda v. Arizona (1966), where he cited, in footnote 27, the
principle of halakah (Jewish oral law tradition) and the commentary of
Maimonides on the Mishnah Torah—itself a commentary on Scriptures— that
nobody was to be declared guilty on his own admission alone.
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In a similar manner, Justice Douglas used the erotic sensuality of the seventh
and eighth chapters of Solomon’s Song of Songs in his dissent from the
pornography conviction in Ginzberg v. United States (1966). Using an allusion to
the Book of Genesis for virtually the opposite effect of Douglas in Ginzberg,
Chief Justice William Rehnquist in Barnes v. Glen Theatre (1991) remarked
that, since Adam and Eve’s expulsion from Eden, the deliberate exposure of
nakedness has been viewed negatively and has been subject to regulation.

Ironically, dissenters from the majority opinion in Bowers v. Hardwick, the
Georgia sodomy case, cited the State of Georgia’s own citations of the Book of
Leviticus, Paul’s Epistle to the Romans, and the writings of St. Thomas Aquinas
in its legal briefs to undermine the state’s claim of a secular purpose to the
statute.

In Perin v. Carey (1861) the Court noted positively that charities had their
origins in the great command in the Book of Mark, “To love thy neighbor as
thyself.” In Robinson v. California (1962), however, the Court used biblical
allusions in a negative way, claiming that California’s criminalization of drug
addiction was rooted in primitive notions not unlike the Old Testament concept
of disease as a punishment for sin.

In Fontain v. Ravenel (1854), another suit involving charitable trusts, the
Court alluded to the Jewish law of the Old Testament, which provided for the
fields to be left fit for gleaning by the needy and the stranger. A dissenter in
Holmes v. Jennison (1840)—a case involving the extradition of a criminal to
Quebec—Iamented that in light of the majority decision, citizens could no longer
look on the Constitution of the United States and on their state constitutions as
their “political bibles” pointing the way to their “political salvation.”

In M’ Ilvaine v. Coxe’s Lessee (1804) the Court sought to establish a free right
of expatriation in counterdistinction to the English common law’s view of the
matter. The common law principle, the court maintained, was not based on
divine law, the law of nature, or the law of nations, and the Court cited Roman
and Greek law as well as the Bible, “the most venerable book of antiquity.” From
the biblical sources the Court mentioned Jacob’s immigration to Egypt, Moses’
departure from Egyptian bondage, and David’s escape from the realm of King
Saul. The Court failed to mention the flight of the Holy Family into Egypt to
escape the predation of King Herod, perhaps because it regarded three examples
as sufficient or, alternatively, because the flight of Mary, Joseph, and the baby
Jesus constituted a movement within the Roman Empire between different local
jurisdictions.

In Hickory v. United States (1896) the Court held that attempting to conceal a
murder was legitimate evidence in support of the guilt of the defendant. The
decision claimed this as an ancient principle of law and of human psychology,
dating back to Cain’s denial of knowledge of the whereabouts of Abel when
questioned by God after his act of fratricide.

Still other cases have focused on bibles as physical objects. American Bible
Society v. Grove (1880) alluded to federal bankruptcy rules that exempted family
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Bibles from executions of seizure for debt. In Jimmy Swaggart Ministries v.
Board of Equalization of California (1990) the Supreme Court upheld the
constitutionality of California’s imposition of its standard sales tax on religious
items including bibles; and in Texas Monthly, Inc. v. Bullock (1989) Justice
Antonin Scalia found it impossible to believe that the state is constitutionally
prohibited from taxing Texas Monthly magazine as much as it taxes the Holy Bible.
In South Carolina v. Gathers (1989), furthermore, the Court ordered a new
penalty phase of a murder trial because the state prosecutors, in the course of
obtaining the death penalty, had laid great emphasis on the presence of bibles in
the belongings of the homicide victim, testifying to his moral worthiness.

Many modern involvements of the HighB Court with the Bible have
concerned some aspect of biblical doctrine, teaching, or recitation as an instance
of unconstitutional establishment of religion. Two of the more famous of such
cases were Doremus v. Board of Education of Borough of Hawthorne (1952),
wherein the Court rejected the legal standing of taxpayers of the district to bring
suit on the matter; and School District of Abington Township v. Schempp (1963),
where the Court finally forbade recitation of biblical passages as a devotional
exercise in the public schools, although the Court was at pains to emphasize the
legitimacy of the study of the Bible as literature or in the context of classes on
comparative religion.

The attempt of the state to enforce orthodox biblical belief has also found its
way into the federal judicial branch, with the Supreme Court striking down an
Arkansas statute against the teaching of evolution in the schools in Epperson v.
Arkansas (1968) and a Louisiana law mandating balanced treatment in high
school biology between the theory of evolution and the doctrine of creation, in
Edwards v. Aguillard (1987).

Finally, the Bible has been used in innumerable cases as a justification for
particular practices, with varying degrees of success. In Wisconsin v. Yoder
(1972) the Court exempted the Amish from school truancy laws, based on their
belief that the Bible commands simplicity and that this excludes education
beyond the eighth-grade level. The Court found for the Amish, not on the
grounds of any absolute right to follow one’s religious conscience—which would
rapidly lead to anarchy in modern society—but on the state’s lack of a
compelling interest in forcing high school education on the Amish in light of
their lifestyle.

Most such appeals have been quite unsuccessful. In Hotema v. United States
(1902) the defendant’s belief in the reality of witchcraft, based on biblical
teachings, resulted in his killing of a reputed witch. The defense attempted to
argue this belief in mitigation against the charge of first-degree murder with
premeditation, but this legal strategy was a failure.

In In re Summers (1945) an attorney objected to his exclusion from the Illinois
State bar, but the Court upheld the right of Illinois to exclude him because his
biblical pacifism prevented him from taking a requisite oath to defend the Illinois
Constitution, by force if necessary. In Musser v. Utah (1948) preaching in favor
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of plural marriage was treated as criminal incitement, rather than mere advocacy,
despite the biblical basis of these beliefs.

In Bob Jones University v. United States (1983) biblical convictions against
interracial dating and marriage were found insufficient to preserve tax-exempt
status for a religious college that was held to practice racism by the IRS.
Similarly, biblical beliefs did not justify sex discrimination in educational
employment, according to the Court in Ohio Civil Rights Commission v. Dayton
Christian Schools (1986).

In Hamilton v. Regents of University of California (1934) Bible-based pacifism
was held insufficient to excuse a student in the California state university system
from mandatory participation in ROTC. The Court reasoned that attendance in
the state university was optional.

In general, the holding of religious beliefs has never been found sufficient
grounds for the Court to invoke First Amendment rights. At a minimum,
religious beliefs have had to be combined with the holding that the state lacked a
compelling interest in the regulation of the matter—as was the case in Yoder
(above). Sometimes, of course, the cause of religious freedom has been furthered
by an appropriate approach to the interpretation of statute. In Church of the Holy
Trinity v. United States (1892), for example, the Court found that a statute
forbidding the prior contracting of foreign labor for U.S. employment was never
designed by Congress to cover a church’s arranging for a pastor from abroad.

Conclusion

The Bible, then, has had a protean existence in American law: Sometimes it has
appeared as a simple physical object being taxed by a sales tax or being
exempted from debt execution by federal bankruptcy law, and at other times it
has been the very fountainhead of statutory and common law. Sometimes it has
stood in the dock accused of being accessory to a governmental establishment of
religion in contravention of First Amendment guarantees, and at others it has
been called forth as a defense witness to attempt to exonerate a defendant or to
hold blameless an alleged tortfeasor on the grounds that he or she had acted out
of deeply held religious belief—often arising out of a reading of the Scriptures.
In addition the Bible has appeared at the side of judges, supplying evidence of
the dominant moral feelings of Western civilization and even of the principles of
ancient law. Finally, it has served as a rich source of literary allusions to
embellish and enliven the dull prose of judicial rhetoric.
Patrick M.O Neil
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Black Churches in the Antebellum South

In the wake of the religious revivals that swept the South in the late eighteenth
and early nineteenth centuries, Christianity became central to the lives of most
black Southerners. Although many whites encouraged the spread of Christianity
among African Americans, most viewed black-controlled religious organizations
as nurseries of insurrection, and they sought to suppress them. Despite
guarantees of religious liberty contained in the national Bill of Rights and most
state constitutions, whites established mechanisms to bar independent black
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worship and to subject the religious activities of free blacks as well as slaves to
white supervision.

In the rural South, where the vast majority of slaves lived, whites were especially
vigilant and intrusive. Slaveowners sometimes required slaves to attend white
churches or brought white ministers to their plantations to conduct services for
the slaves, thereby ensuring that religion reinforced black subordination.
However, many planters permitted slave preachers to conduct services, and on
occasion some slave preachers became so renowned for their spirituality and
speaking abilities that they conducted services for whites. In Washington County,
Texas, for example, a slave preacher named John Mark was so popular that,
when his owner prepared to move from the county, several whites purchased him
and deeded him to the Methodist Church. Although planters often permitted
slave preachers to conduct services, they generally kept aB watchful eye on the
proceedings. Restive under white supervision and restrictions, many slaves
sought the privacy necessary for free exercise of religion by worshipping
clandestinely, often seeking refuge in “brusharbor” churches in the woods.
However, these gatherings were vulnerable to the patrols that policed the
Southern countryside at night and enjoyed broad authority to break up unlawful
assemblies of slaves and to beat slaves whom they found off their plantations
without passes.

In Southern cities and towns, where most free blacks lived and where slaves
enjoyed greater independence, African Americans made a strong bid for
religious independence. During the late eighteenth century, black membership in
urban Baptist and Methodist congregations grew rapidly. However, African
Americans grew dissatisfied in these white churches, where they were generally
denied a voice in church governance and where segregation was rigidly
enforced. Beginning in the 1780s and continuing through the first two decades of
the nineteenth century, many African Americans withdrew from white urban
churches. Led by free blacks, they established large, independent black churches
in towns and cities throughout the South.

Yet in the cities, as in the countryside, African Americans’ religious freedom
existed at the sufferance of whites. When whites became apprehensive about the
growth of black churches, they had little trouble finding legal means to curb it.
For example, in 1817 Morris Brown led over four thousand Charleston blacks out
of the city’s white Methodist church and established a flourishing congregation
that soon developed formal ties with the African Methodist Episcopal (A.M.E.)
Church in Philadelphia. Whites were alarmed by black Methodists’ display of
independence and by their increasingly close relationship with Northern blacks.
Local authorities soon began to harass members of the congregation, arresting
hundreds on charges of disorderly conduct. In 1822, in the wake of the Denmark
Vesey conspiracy, Charleston officials moved from harassment to suppression.
Found guilty of violating a law that barred free blacks from leaving and
subsequently reentering the state, Brown and Henry Drayton, another leader
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among the black Methodists, were banished from the state. The city council then
declared the church building itself a nuisance and ordered it destroyed.

The repression that began in Charleston spread to the rest of the South in the
aftermath of the Nat Turner insurrection (1831). From Maryland to Mississippi,
states adopted laws to bar blacks from preaching and to prohibit more than a
handful of African Americans from gathering without white supervision. As a
consequence, independent black churches that had blossomed earlier in the century
and had experienced rapid growth in the 1820s either ceased to exist or went
underground.

As the fear aroused by Nat Turner (himself a slave preacher) ebbed in the late
1830s and early 1840s, Southern towns and cities experienced a revival of black
churches. Indeed, the two decades preceding the Civil War witnessed a steady
growth of black congregations in the urban South. In most cities, however, these
new black churches operated under the supervision of whites. As in the case of
Richmond’s First African Church, which boasted the largest place of worship in
the city on the eve of the Civil War, they were typically established under the
sponsorship of a white congregation, controlled by white trustees, and headed by
a white minister, thus reassuring nervous whites that they would not become
dens of antislavery activity.

The two decades preceding the Civil War also saw a renewed growth of
independent black churches, especially in cities in the border states of Maryland,
Kentucky, and Missouri, where black populations were smaller than in the Deep
South and where whites’ fear of slave insurrection was correspondingly
diminished. Nevertheless, independent black churches, especially the few that
emerged in the Deep South, enjoyed a precarious existence. During the 1840s
New Orleans blacks organized three A.M.E. churches, obtaining charters for
them in 1848 under the state’s general incorporation law. In 1850 the Louisiana
legislature adopted a statute prohibiting blacks from forming corporations for
religious purposes, and eight years later the city council passed an ordinance
requiring all black churches to place themselves under supervision of a white
church. Although the black Methodists challenged the ordinance, claiming that it
deprived them of vested rights, the state supreme court, in African Methodist
Episcopal Church v. New Orleans (La., 1860), supported the city. “The African
race are strangers to our Constitution,” the court explained, “and are the subject
of special and exceptional legislation.”

The court’s stark statement aptly summarized the position of African
Americans in the antebellum South. Living beyond the guarantees of
constitutional protection, free blacks as well as slaves were hemmed in by a
constantly shifting set of laws and by arbitrary law enforcement practices whose
aim was to protect slavery and white supremacy at all costs. In such an
environment, such basic rights as freedom of speech and assembly— which were
essential to religious liberty— proved chimerical.

Donald G.Nientan
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Black, Hugo Lafayette (1886-1971)

Justice Hugo L.Black’s impact on the Constitution owed much to his decisions
concerning religion. In the history of the Supreme Court no justice influenced
more than Black the interpretation of the First Amendment’s provisions
establishing freedom of religion. The extent of such influence, however, opened
the justice and his opinions to criticism and misunderstanding. Locating those
decisions within the values that Black inherited from his Southern rural
upbringing and his career as an elected politician helps to clarify the relationship
between religion and his larger jurisprudence.

Religion was central to Black’s formative years. Born in Clay County, a
mountain region of eastern Alabama, Black learned early that various Protestant
congregations—particularly those of numerous evangelical Baptist sects—
reflected and shaped the community’s hopes and fears. Martha, Black’s mother,
insisted that her sons and daughters attend services every Wednesday night and
Sunday. For as long as he could remember, Black felt that public testimonials
which regarded individual weakness—known as “speaking in tongues,”
associated with those services and given among a significant segment of a small
rural town’s population— harmed reputations, caused personal pain, and reduced
self-respect. Probably the most significant factor influencing Black’s beliefs,
however, was that his father and two beloved uncles were publicly expelled from
a Baptist congregation because they drank alcoholic beverages.

Undoubtedly, the expulsion of Fayette Black from the Baptist church created
tensions for the family. Small, rural places like Justice Black’s hometown,
Ashland, cherished respectability, believing that it was vital to social stability
and responsible individual behavior. They were committed to personal
independence and moral accountability. Ideally, the unity of the community and
the rights of the individual reinforced one another. Respectability was integral to
this balance, because it liberated individuals from material or social dependency.
Such independence was profoundly significant in a society intimately familiar
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with slavery and racial segregation. Thus Fayette Black’s antisocial indulgence
threatened the community’s vital moral order. The stigmatization of his father’s
reputation strengthened Hugo’s conviction that adherence to evangelical
Christianity’s moral code was necessary to the respectable individual conduct on
which the well-being of family and the community depended.

Yet Black’s encounter with religion as a youth instilled an ambivalent regard
for individualism. Anxieties arising from the ambiguous social standing of his
family intensified Black’s sensitivity to the individual’s status within the
community. Although he accepted the small-town code of moral and religious
respectability, he rejected it as aB basis for condemning his father and other
family members. Nor could he condone the code when it potentially tarnished
the personal reputations of innocent members of his family, including himself.
As a result, Black developed an inner strength to determine for himself how and
to what extent he would apply community values to his own life. As he achieved
professional success as a lawyer and elected public official, his conviction grew
that, to the fullest extent consistent with a stable community, everyone should
have the same right.

Black’s small-town Southern heritage made him sensitive, then, to the
interdependency between democratic community and individual freedom. Yet
this sensitivity engendered actions that could easily appear to be contradictory.
Black’s success as a trial lawyer and his election to local office in Birmingham
and the United States Senate owed much both to support for the advocacy of
equal justice for African Americans and ethnic minorities such as Jews and
Catholics, on the one hand, and to support for the xenophobic values of the white
Protestant majority, on the other. Black strained to the limits the interdependence
of individual and community values during his brief but professionally significant
membership in the Ku Klux Klan. Nevertheless, Black just as readily defended
religious, ethnic, and racial minorities by appealing to the community’s regard for
self-respect based on faith in equality before the law.

Still, for Black these contradictions did not exist, because he believed that
human behavior remained constant. A lifelong study of the classics and ancient
history convinced Black that, fundamentally, human conduct had not changed
since earliest times. This conviction shaped his assumptions regarding religion,
self-respect, and the interdependency between community and individual
conscience. Black superimposed his constitutional faith on the presumption of
the constancy of human behavior. Thus, according to Black, the principles of one
age, such as those expounded by the Framers, were applicable to govern another.
His conviction that human nature was changeless, moreover, led to an
unswerving reliance on prescriptions and literalism as the surest guides to the
application of the Supreme Court’s authority. Accordingly, cases following such
standards would sooner or later receive sufficient public approval.

As a member of the Court, Black relied on his heritage to shape his approach
to religious freedom. Americans’ attitudes toward religious minorities underwent
a change during the 1940s. Initially, religious intolerance pervaded the nation;
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but as World War II progressed, becoming a crusade against the totalitarian
theories associated with Nazism and fascism, respect for religious diversity
increased. Accordingly, many Americans perceived a connection between
preserving democratic community and the acceptance of an individual’s self-
respect based on freedom of religious conscience. Black and the Court reflected
the emerging shift of opinion in the unanimous decision of Cantwell v.
Connecticut (1940), which struck down a law prohibiting solicitation as a
violation of the First Amendment’s guarantees of religious liberty incorporated
into the Due Process Clause of the Fourteenth Amendment.

The Supreme Court reflected this change most clearly in cases involving
Jehovah’s Witnesses. In Minersville School District v. Gobitis (1940) an 8-to-1
majority, which included Black, rejected the claim of the Jehovah’s Witnesses
that the Fourteenth and First Amendments exempted their children from
Pennsylvania’s mandatory flag salute. But after the war began, the Witnesses
fought on. In 1942 the Court upheld ordinances in Arkansas and Alabama
requiring the religious group to pay a tax in order to sell denominational
literature in local communities. In the Alabama case, Jones v. Opelika (1942)
four justices dissented, including Black and William O. Douglas, who
specifically repudiated their votes in Gobitis. The following year the dissenters
became a majority. First, in a series of cases the Court struck down the tax
ordinances as violations of the First and Fourteenth Amendments; finally, in West
Virginia v. Barnette (1943) it overruled Gobitis, upholding the right of the
Witnesses’ children to exercise freedom of conscience.

Black’s concurring opinion in Barnette explained the shift. Initially, he thought
the flag salute seemed vital to community unity during a time of growing world
struggle. But as Hitler justified authoritarian government and conquest by
repudiating freedom of conscience, Black realized that “Love of country must
spring from willing hearts and free minds” and, therefore, that state laws should
“permit the widest toleration of conflicting view points consistent with a society
of free men.”

Black worked until he died to reconcile this tension between religious liberty
and community values. In Everson v. Board of Education (1947) a New Jersey
law authorized local school boards to reimburse parents for bus fares their
children paid to attend either public or Catholic schools. A local taxpayer
charged that the school board’s plan violated the strict “wall of separation”
between church and state required by the First Amendment’s Establishment
Clause. Equating the expenditure of tax dollars to ensure children’s safe
transport to both public and Catholic schools with the use of such funds to
support police protection for all children, Black rejected the taxpayer’s claim.
According to Black, what the history of the Establishment Clause required in order
to preserve the “wall of separation” was neutrality. In this case it was neither
public nor Catholic schools but the children and their parents who benefited from
the law—without regard for religious preference. There was vigorous dissent,
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but Black insisted that the principle of governmental neutrality where safety was
at stake successfully preserved the inviolability of the Establishment Clause.

The limits of Black’s neutrality principle became more apparent the next year,
in McCollum v. Board of Education (1948). A state law permitted religious
instruction within school buildings during regular school hours. Under a
“released time arrangement” pupils whose parents signed “request cards”
attended classes taught by outside teachers representing various religious faiths.
Black’s opinion for the Court held that “beyond all question” the policy violated
the Establishment Clause as interpreted in the Everson decision. Yet in Zorach v.
Clauson (1952) the Court sustained a New York law permitting released time
from public school for religious instruction, because that instruction was carried
on in separate buildings not supported by tax funds. Black dissented, arguing
that it was only “by wholly isolating the state from the religious sphere and
compelling it to be completely neutral, that the freedom of each and every
denomination and of all non-believers can be maintained.”

Black remained consistent on the Establishment Clause. Engel v. Vitale (1962)
involved a New York law establishing in public school classrooms daily
observance of a brief nondenominational prayer; with voluntary individual
participation. Several parents challenged the law as a violation of the First
Amendment. Black’s majority opinion declared the law invalid, for it mandated a
clear religious preference. The support of government thus created “indirect
coercive pressure upon religious minorities to conform to the prevailing
officially approved religion.” The Framers based the Establishment Clause “upon
an awareness of the historical fact that governmentally established religions and
religious persecutions go hand in hand.” Religion was “too personal, too sacred,
too holy, to permit its unhallowed perversion by a civil magistrate.”

Critics argued that Black’s opinion was an unwarranted exercise of judicial
activism. Black responded that he had preserved the welfare of the community
by protecting the rights of religious minorities. He remained consistent in this
view by dissenting when the Court in Board of Education v. Allen (1968) upheld
a New York law providing free text-books to children in both public and private
schools. In McGowan v. Maryland (1961) and Braunfeld v. Brown (1961) Black
joined the majority upholding the constitutionality of Sunday closing laws,
despite claims of certain Protestant sects and Jews, respectively, in the two suits
that the laws violated the First Amendment. When a South Carolina statute
governing various labor practices was used as a basis to refuse employment to a
Seventh-Day Adventist who declined to work on Saturday because it was her
Sabbath, however, the Court with Black in the majority overturned the law.
Meanwhile, in Torasco v. Watkins (1961) Black’s majority opinion struck down
a Maryland state constitutional provision that made employment as notary public
dependent on a declaration of a belief in God.

Yet in a larger sense the critics missed the point. Black’s commitment to
religious freedom rested on neither a zealous attachment to judicial activism nor
an unequivocal liberal preference for individual rights. Instead, a rural Southern
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heritage and the lifelong presumption that human conduct was changeless shaped
Black’s constitutional faith, which used prescriptions and literalismB to establish
the interdependency between individual freedom and democratic community. As
the twentieth century draws to a close, Black’s decisions in the field of religious
liberty remain influential. His personal vision may not have led him too far
astray after all.

Tony Freyer
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Blaine Amendment
On December 14, 1875, Congressman James G.Blaine of Maine proposed an
amendment to the United States Constitution to guarantee religious freedom and
separation of church and state at the state level. Known as the Blaine Amendment,
it provided:

No State shall make any law respecting an establishment of religion, or
prohibiting the free exercise thereof; and no money raised by taxation in
any State for the support of public schools, or derived from any public fund
therefor, nor any public lands devoted thereto shall ever be under the
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control of any religious sect or denomination; nor shall any money so
raised or lands so devoted be divided between religious sects or
denominations.

The proposed amendment passed in the House of Representatives, 180 to 7.
Although it commanded a 28-to-17 majority in the Senate, two more votes were
needed to meet the two-thirds majority required by the Constitution.

It is disputed whether the concern motivating the proposal was to protect the
fund for state-supported public schooling from being divided for partial use by
parochial schools or whether this was simply a cynical attempt by Republicans to
mobilize antiCatholic support after losing control of the House of
Representatives in 1874. Public discussion of the proposal seems to have been
generated by President Ulysses S.Grant.

In September 1875, while attending a reunion of soldiers in lowa, Grant asked
that they “resolve that neither State nor Nation shall support any institution save
those where every child may get a common-school education, unmixed with any
atheistic, pagan or sectarian teaching; leave the matter of religious teaching to
the family altar, and keep Church and State forever separate.” Grant made the
same appeal in his State of the Union Address of December 7,1875.

One week later Blaine introduced the proposed amendment into the House.
When reported out from the Senate Judiciary Committee, its amendments
included a clause indicating that the proposed amendment would not “prohibit
the reading of the Bible in any school or institution.”

The introduction of this amendment has been used by some to argue that the
Fourteenth Amendment did not incorporate the Bill of Rights. At the time the
Blaine Amendment was introduced, Blaine and twenty-four other members of
Congress had also served at the adoption of the Fourteenth Amendment; two had
been on the Joint Committee on Reconstruction, which drafted the amendment;
and over fifty members had served in the legislatures of states that were called on
to ratify the amendment from 1866 to 1868. The argument is that, if these
individuals had known the Fourteenth Amendment to incorporate the entire Bill
of Rights, the Blaine Amendment would not have been necessary.

The difficulty with this argument is that intervening decisions in the Slaughter-
House Cases (1873), United States v. Cruikshank (1876), and Walker v. Sauvinet
(1876) had indicated that the Supreme Court would not interpret the Fourteenth
Amendment to enforce the Bill of Rights against the states. Indiana senator
Oliver Morton, who had been a member of the Thirty-Ninth Congress, supported
the Blaine Amendment while lamenting that the Fourteenth and Fifteenth
Amendments “have, I fear, been very much impaired by construction, and one of
them in some respects, almost destroyed by construction.”

The force of this interpretation can been seen from the conduct of Republican
senator Frederick Frelinghuysen of New Jersey. In 1874, after the Slaughter-
House Cases, Frelinghuysen indicated that he was aware of the majority opinion
but that Justice Bradley’s lower court opinion—which included application of
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the Bill of Rights against the states— stated the “true construction” of the
amendment. In the United States Circuit Court that initially heard the case Live-
Stock Dealers’ & Butchers’ Ass’n. v. Crescent City Live-Stock Landing &
Slaughter-House Co. (1870), Justice Bradley and District Judge Woods had
indicated that state police regulations “cannot interfere with liberty of conscience,
nor with the entire equality of all creeds and religions before the law.” In his
Supreme Court dissent, Bradley made it clear that the privileges and immunities
of the Fourteenth Amendment included the rights protected by “the early
amendments” to the Constitution and made specific references to portions of the
First, Fourth, and Fifth Amendments, including the Free Exercise and
Establishment Clauses. Yet during the debate on the Blaine Amendment,
Frelinghuysen said that it would prevent “the states, for the first time, from the
establishment of religion from prohibiting its free exercise.”

Thus, like some of the framers of the Thirteenth Amendment who initially
thought it gave all the protection eventually enacted into the Fourteenth
Amendment, supporters of the Blaine Amendment may have accepted the
decisions of the Supreme Court as binding and sought to achieve at least a part
of their initial Fourteenth Amendment objectives in Blaine.

There is mounting specific evidence that the Thirty-Ninth Congress, which
drafted the Fourteenth Amendment, intended the new amendment to enforce the
Bill of Rights against the states and that this was the understanding of the public
at the time of its adoption. Thus, it is highly unlikely that the Blaine amendment
has any interpretative value for the Fourteenth Amendment.

Richard Aynes
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Blasphemy in American Law

Blasphemy represents an almost universal concept in religion and in law. In
the ancient world, Roman and Greek law punished blasphemy: According to
Plutarch, Alcibiades had his goods confiscated by Athens for mocking the rites
of Ceres, and one might easily conclude that the trial of Socrates was, in part at
least, a trial for blasphemy.

In the Bible, which has deeply influencedB Anglo-American law, the Old
Testament decreed death by stoning as the punishment for blasphemy (Leviticus
24:15-6). In the Corpus Juris Civilis of Justinian, where Roman law met
Christian theology, blasphemy became a capital offense—specifically because of
the danger that its toleration would bring the wrath of God upon the state, with
“famine, earthquake, and pestilence.”

Blasphemy in England

From the time of the Norman Conquest until the late Middle Ages, ecclesiastical
courts in England, operating under canon law, dealt with blasphemy as with a
wide range of other religious offenses including heresy, sacrilege, witchcraft, and
the like. The parliamentary act of 1401, De Haeretico Comburendo (“On the
Burning of Heretics™), seems to have been more a legislative support to Crown
and miter rather than a drive by the Commons to usurp the traditional royal and
ecclesiastical prerogatives in such matters.

In the aftermath of Henry VIII’s break with the Roman Catholic Church (1533),
the jurisdiction of ecclesiastical courts was greatly reduced, and secular courts
began to prosecute blasphemy, heresy, and witchcraft as crimes against the state,
through whose power the church was by law established.

The reign of Elizabeth 1 (1558-1603) was more tolerant, declaring that the
government should not inquire about personal beliefs or, as the queen put it,
“seek windows into mens souls.” Under Elizabeth’s policy of
“latitudinarianism,” heresy moved back into the jurisdiction of the weakened
ecclesiastical courts, but blasphemy remained under the jurisdiction of the civil
authorities. The state continued to see the crime of blasphemy as a fourfold
threat against the state—making it liable to divine wrath, undermining public
morality, subverting religious support for the state, and threatening severe
breaches of the peace.

In English law, blasphemy ultimately became indictable both under common
law and under statute, but English law did not make the ordinary distinction
between sacrilege and blasphemy that has been made by traditional Christian
moral theology; it instead treated sacrilege as a mere subcategory of blasphemy.
As William Blackstone made clear in his eighteenth-century Commentaries on
the Law of England, ‘“blasphemy against the Almighty” consisted in denying his
being or providence, in reproaches against Christ, or in scoffing at Holy Writ.

Throughout the two centuries before Blackstone’s recapitulation of the
common law of blasphemy, English courts persecuted numerous of the religious
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unorthodox, employing both common law and antiblasphemy statutes such as
those of 1648, 1650, and 1699 to harass antitrinitarians, antinomians (including
the Ranters), Quakers, and all who professed the “indwelling of divinity.”

In the two centuries following Black-stone’s encapsulation of the common law
concerning blasphemy, indictments for this crime greatly decreased in Britain,
but they have never entirely ceased. As late as 1978 the British Court of Appeals
upheld the blasphemy conviction in the Gay News case, where a graphic poem
by James Kirkup portrayed Christ as a homosexual, in Reg. v. Lemon (G.B.,
1978).

Blasphemy in the Colonies

In America today the blasphemy laws remain on the books in many states, but
they have become dead letters; it was not always so. From earliest colonial times
blasphemy was a punishable offense at common law, but as in the mother
country, colonial lawmakers found it necessary to supplement the common law
with statutory enactments that broadened the definitions of or deepened the
penalties for ungodly speech.

Virginia, the first British colony in mainland America, was first with a
blasphemy statute. In its 1610 law code Virginia provided the death penalty for
any who spoke impiously against the Trinity or “the knowne Articles of the
Christian faith.” Massachusetts did likewise in 1641, followed the next year by
neighboring Connecticut.

The Connecticut legislature in 1642 enacted an antiblasphemy ordinance
imposing the death penalty against all who blasphemed against God, the Trinity,
the Christian religion, or Holy Scripture. With the exception of the supreme
penalty, that statute remained in place with little alteration well into the twentieth
century.

In drawing up this law, the legislators of Connecticut may have been
influenced by the experience of Massachusetts with Roger Williams and Anne
Hutchinson. In 1635 Massachusetts authorities decided to banish Williams
because of his religious and political views. The Massachusetts magistrates had
interpreted the blasphemy law to involve not only direct attacks on the inerrancy
of Scripture but also significant denials of particular revelations contained
therein. Williams advocated religious toleration and the separation of church and
state. Since the Bible was alleged to teach intolerance and theocracy, Williams was
held to have blasphemed against the Holy Word. Williams avoided banishment
when he escaped across Narragansett Bay, where he established Rhode Island
Colony in 1636.

Anne Hutchinson was examined by Governor John Winthrop and the General
Court in November 1637 and was sentenced to exile from the colony. Before her
expulsion from Massachusetts, she was tried by Boston’s First Church in an
ecclesiastical proceeding that ended in her excommunication. Her trial before the
General Court amounted to a trial for heresy and blasphemy, and blasphemy was
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specified as one of her offenses in the pronouncement of excommunication
against her by the ecclesiastical proceeding of the First Church.

Hutchinson was condemned at least in part for her “unwomanly” behavior in
claiming the role of a prophetess and in challenging the authority of the clergy of
the established church. The diverse heresies attributed to Hutchinson included
antinomianism, by which the moral and civil law were held not to be binding on
the true Christian; and mortalism, which held that the soul is not by nature
immortal.

Her teaching of the indwelling and personal enlightenment by the Holy Spirit
was taken to be a brand of religious enthusiasm, and her Covenant of Grace was
so radically opposed to the Covenant of Works that she denied even the need of
the saved to accept salvation by their will. Further, it was maintained that she
preached that the letter of Scripture was but a part of the Covenant of Works,
implying that sections of the Bible did not have to be accepted in their literal
sense by believing Christians. She was alleged to have denied the resurrection of
the body and to have held that this was but a scriptural metaphor for union in
Christ.

Hutchinson, along with several of her followers, went into exile in Rhode
Island, where she and her family were killed by Mohegans. Some scholars
believe the elders of Massachusetts Bay Colony had encouraged the Mohegans to
attack Hutchinson.

Despite the nominal existence of the death penalty for blasphemy in many of
the colonies, it was only in Massachusetts where executions actually took place,
and then primarily against Quakers who had defied judicial decrees of
banishment. In general, to enforce the blasphemy laws colonial courts used
warnings, fines, imprisonment, whippings, the pillory, and banishment in
preference to death.

Rhode Island, where the complete separation of church and state prevailed
from its foundation, provides the sole example of a colony without such a
statute, although Quaker-influenced Pennsylvania had extremely lenient
penalties. Ironically, Maryland—a kind of sanctuary for Catholics and for all
trinitarian Christians—threatened death to all nontrinitarians and imposed lesser
penalties for other blasphemy by the provisions of the 1648 Act of Toleration.
An unnamed sea captain who blasphemed in that sanctuary of tolerance when
boiling pitch burned his foot suffered a fine of twenty pounds, boring through his
tongue, and a year in jail.

Blasphemy in Early America

After the adoption of the U.S. Constitution the law of blasphemy underwent no
appreciable change—not least because the Establishment Clause of the First
Amendment, like all of the Bill of Rights, did not apply to the states. State
establishments of religion continued. Massachusetts, for example, did not abolish
its establishment until 1833. Nevertheless, a subtle change of mood entered into
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the tenor of judicial considerations of blasphemy in both American and British
court decisions in the early nineteenth century.

Perhaps as an effect of the Age of Enlightenment, the fear of divine vengeance
seems to have disappeared as a rationale for the law, and the effect on the
sentiments of the community now came to dominate judicial thinking about the
nature of blasphemy. Now the contents of the suspect statement alone were no
longer the key element; the focus shifted to the opprobriousness of the manner of
its assertion.

In People v. Ruggles (N.Y., 1811) Chancellor James Kent upheld the
convictionB of the defendant who had claimed that Jesus Christ was a bastard
and that his mother was a whore. Recognizing the need to reconcile the
blasphemy statute with Article 38 of the New York State Constitution, which
declared that “the free exercise and enjoyment of religious profession and
worship, without discrimination or preference, should for ever thereafter be
allowed within this state, to all mankind,” Chancellor Kent relied heavily on a
proviso appended to that section for his particular interpretation of this
constitutional guarantee: “...the liberty of conscience hereby granted shall not be
so construed as to excuse acts of licentiousness, or justify practices inconsistent
with the peace and safety of the state.”

Kent believed that the recognition by the law of the general role of the
Christian faith in the society and in the maintenance of that public morality on
which the operations of the law and the public safety depends was not a
preferential establishment of religion, but only a codification of the actual state
of affairs in New York. In this regard he cited the famous maxim from Cicero’s
De Legibus in support of his view: Jurisprudentia est divinarum atque
humanarum rerum notitia (“Jurisprudence is the recognition of divine and
human things”).

The Massachusetts case of Commonwealth v. Kneeland (Mass., 1838) presents
an exception to the new general rule of blasphemy’s residing in the manner of
presentation rather than in the statement’s substance. Abner Kneeland, a
pantheist who was convicted of blasphemy for denying God’s existence, had
published his claims in a journal called the Boston Investigator in the course of a
piece contrasting his views with those of the Universalist Church.

The published piece was virtually academic in style, as the court
acknowledged in the majority opinion written by Chief Justice Lemuel Shaw.
Nevertheless, Shaw held that in the specific case of the complete denial of the
divine existence, unlike other positions of doctrinal skepticism, the theological
position need not be expressed offensively to be criminal—the simple advocacy
of radical atheism was, eo ipso, blasphemous.

Shaw provided instances where the admission of atheism would not be
criminal, such as in response to questions in a court under oath or in a private
discussion among friends seeking spiritual enlightenment, but the chief justice
insisted that its maintenance in what amounts to a proselytizing context was
perforce blasphemy.
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In a manner common to most of the nineteenth-century cases, Justice Shaw
reconciled the Massachusetts blasphemy statute with the provisions of the state’s
constitution, which guaranteed religious rights, freedom of speech, and liberty of
conscience. What is unique in the Kneeland case is the absolute insistence of the
defendant that his writings had been misinterpreted and that he was, in fact, a
believer in God.

The specific statement at issue read: “Universalists believe in a god which I do
not; but believe that their god, with all his moral attributes (aside from nature
itself) is nothing more than a mere chimera of their own imagination.” In order to
show the atheistic intent of the first statement, the indictment cited three additional
articles appended to the first that denied Christ, miracles, the resurrection of the
dead, and all forms of immortality.

In fact, Kneeland was well known to be a pantheist, not an atheist, and
therefore his construction of his own statement may be presumed to be
appropriate: He denied the god of the Universalists, not the existence of any god
at all. For the court, however, acceptance of Kneeland’s claim might have
produced extreme legal difficulties, because—while pantheism was quite distinct
from the proscribed atheism—the purposes of the state that were to be served by
the blasphemy statute were as assaulted alike by pantheism as by atheism. Also,
whereas atheism might be denied status as a religious conviction, pantheism
could scarcely be so dismissed.

The god of the pantheists was not a personal god, and he did not judge human
actions and assign rewards and punishments either in this world or in the next
(there being no afterlife in pantheist dogma); therefore, the pantheistic belief
system would not (it might be argued) uphold public morality by the twin goads
of piety and fear of the Lord.

Other nineteenth-century decisions of interest include Justice Thomas
Duncan’s opinion in the Updegraph Case (Penn., 1824) and Chief Justice John
M. Clayton’s in Chandler’s Case (Del., 1837). In Updegraph, for example, the
trans-Atlantic legal fiction was rigorously maintained: Offensive expression and
not subject matter dictated the presence of blasphemy.

Certain of the so-called Mormon cases arising out of federal prosecutions in
the Utah Territory in the 1880s can be viewed as involving blasphemy. Criminal
prosecutions for actually indulging in polygamy are not significant in the present
context, but prosecutions for preaching or teaching the doctrine of the
righteousness of polygamy—although not called blasphemy prosecutions—
raised many of the same issues. In Davis v. Beason (1890) and Mormon Church
v. United States (1890) the U.S. Supreme Court held that publications teaching
or advocating the practice of polygamy were overt acts against peace and good
order although done from religious opinions.

The Supreme Court avoided certain thorny issues by treating the abstract
theological advocacy of polygamy as a criminal incitement to particular acts of
multiple marriage, thus skirting the issue of First Amendment freedom to teach
any religious doctrine.
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Blasphemy and the Religion Clauses

In the twentieth century, the few cases involving blasphemy that were brought to
trial usually ended in acquittal either initially or on appeal to a higher court.
Michael X. Mochus, a Free Thought lecturer, had the distinction of being
prosecuted for blasphemy by the State of Connecticut in 1916 and by the State of
Ilinois in 1917. The Connecticut case was never fully resolved because the
defendant disappeared before retrial in 1918. The 1917 Illinois case was
dismissed on a motion in the lower court before Judge Perry L.Persons on
grounds that state and federal constitutional guarantees had annulled the
common-law crime of blasphemy in America, and the appeal of the dismissal was
denied by the circuit court on similar grounds.

The last prosecutions for blasphemy in the United States were in 1968.
Maryland v. West (Md., 1970) involved a youth charged by a magistrate with
blasphemy under a 1723 statute after the young man told a policeman to “keep
your God damn hands off me.” On appeal the Maryland appellate court ruled
that the antiblasphemy law violated the First Amendment’s Establishment
Clause, despite attempts by the state to claim a secular purpose.

In 1968 authorities arraigned two Wilmington, Delaware, students for
blasphemy after they called Jesus a bastard in an underground high school
newspaper. The Delaware attorney general’s office did not press the charges,
perhaps influenced by the Maryland ruling.

The issue of blasphemy has never been squarely before the U.S. Supreme
Court for a number of obvious reasons. The incorporation doctrine, which holds
elements of the Bill of Rights to have been applied to the states via the
Fourteenth Amendment, was not announced by the Court until Gitlow v. New
York (1925). It was not until 1940, further-more, in Cantwell v. Connecticut, that
the Court applied the First Amendment’s Free Exercise Clause to citizens of the
various states. Since the elaboration of the incorporation doctrine by the Court,
only a handful of blasphemy prosecutions have been undertaken, and none
survived to the stage at which an application for certiorari would have been
entertained.

There was, however, one modern Supreme Court decision that came close to
the blasphemy issue. In Burstyn, Inc. v. Wilson (1952) the High Court struck
down as an unconstitutional abridgment of free speech a New York State statute
that allowed a state film censorship board to deny permission for the public
showing of films held to be “sacrilegious.” In an aside in his concurring opinion,
Justice Felix Frankfurter observed that “blasphemy” was an even broader and
more vague concept than “sacrilege,” which a majority of the Court had held to
be too subjective. Frankfurter’s opinion contained an appendix listing definitions
of the terms “blasphemy” and “sacrilege” in English dictionaries from the
seventeenth century until the mid-nineteenth century.

Given the Burstyn decision, it is reasonable to assert that no blasphemy statute
would survive judicial review by the federal bench. In recent years the
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protections of free speech and free press have been widely expanded by court
decisions, and the “wall of separation” between church and state has been
heightened and widened by the outcomes of numerous cases.

In addition to this, the makeup of the United States has changed radically from
when Protestant Christianity was the faith of an overwhelming preponderance of
the American public. Waves of immigration haveB made Catholicism, Eastern
Orthodoxy, and Judaism significant factors in our present culture, and the newest
immigrations bring Islam, Buddhism, Sikhism, Hinduism, and a dozen other non-
Western faiths to our shores. Furthermore, cults, atheism, agnosticism, humanism,
and New Age variants of older faiths compete with Wicca, witchcraft, and
Santeria in the new marketplace of religious ideas.

The religious conformity of the early nineteenth century—which had its own
problems with Unitarianism, Universalism, Transcendentalism, Mormonism,
Spiritualism, Millerism, etc.—has faded so completely that we may say that one
person’s blasphemy has become another person’s creed.

Although blasphemy is extremely unlikely to come before the Supreme Court
in the guise of a test case involving one of the extant antiblasphemy statutes, it may
appear tangentially in any of a number of other issues including the “fighting-
words” doctrine, incitement to riot, harassment, or one of the state statutes
outlawing the disruption of religious ceremonies, which have become common in
recent years.

Patrick M.O Neil
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Board of Education v. Allen 392 U.S. 236 (1968)

In 1965 the New York legislature amended its education laws to require public
school boards to purchase textbooks with public funds and lend the books
without charge to students enrolled in any high school that complied with the
state’s compulsory education laws. This amendment required the school boards
to supply free textbooks to private religious schools as well as public schools.
Two school boards challenged the law, claiming that it required them to violate
the Establishment Clause of the state and federal constitutions by providing direct
government aid to religion.

Writing for a five-justice majority, Justice Byron R.White held that the statute
was constitutional. The majority opinion relied on Everson v. Board of Education
(1947), in which the Court had upheld a New Jersey law allocating tax monies
toward the bus fares of students in private and public schools. Everson held that
the law was a valid exercise of the state’s police power, because its purpose was
to ensure the safe transportation of schoolchildren. Although the textbook loans
at issue in Board of Education v. Allen (1968) could not be justified under the
state’s police power, Justice White found that the New York statute had the
secular purpose of furthering educational opportunities for the young and that
any benefits to religion were, as in Everson, incidental in nature.

The majority also relied on Pierce v. Society of Sisters (1925), in which the
Court acknowledged that religious schools provide both secular and religious
education. Justice White found that the secular function of religious schools was
not so intertwined with their religious function that the provision of secular
textbooks could be presumed to further the school’s religious mission. Justice
White emphasized that the Court was proceeding on the assumption that only
secular textbooks would be approved by the school board for use in sectarian
schools.

The majority summarily dismissed the free exercise challenge to the statute
because plaintiffs failed to show that the law had a coercive effect on them as
individuals in the practice of their religion.

Justice Harlan filed a separate opinion concurring in the judgment. He found
that the law was constitutional because it had a nonreligious purpose that was
within the power of the state and because it did not generate political
divisiveness.

Justice Black, who wrote the majority opinion in Everson, vigorously
dissented. Black distinguished the power of the state to provide police or fire
protection for all school-children, including those in religious schools, from the
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use of tax-raised funds to purchase schoolbooks. The former, according to Black,
was a valid exercise of the state’s police power. Funding schoolbooks, however,
lent the support of the state to “the most essential tool of education” and must
“inevitably tend to propagate the religious views of the favored sect.” Justice
Black suggested that the rationale of Allen could easily be extended to justify the
use of state funds to buy property on which to erect religious schools or to pay
the salaries of religious schoolteachers.

Justice Douglas also dissented, noting that the statute provided for the initial
selection of texts by the religious school, subject to veto by the school board.
Douglas found that this arrangement would necessarily engender conflict. If the
school board approved religious textbooks, the wall between church and state
would be breached; and if the board limited its approval to secular texts, the state
might come to dominate the church by determining what could be taught in
church schools. Justice Douglas emphasized the difficulty of drawing lines
between secular and sectarian influences in education, quoting passages from
school texts on embryology and economics to illustrate how sectarian
dogma could influence even nondenominational textbooks. Even textbooks that
did not contain the “imprimatur” of a particular faith, Douglas suggested, might
have “certain shadings” that would lead a parochial school to prefer one text
over another. Douglas concluded that local school boards should not be in the
business of approving or disapproving textbook choices made by religious
schools.

Justice Fortas dissented, agreeing with Douglas that the right of religious
schools to select the texts to be purchased by the state distinguished the New
York program from Everson, where all schools, public and private, had received
the same services from the state. Fortas concluded that because the books to be
used in religious schools were “specially, separately and particularly chosen by
religious sects,” the law clearly mandated the unconstitutional use of public
funds to support religion.

The Establishment Clause analysis performed by the Court in Allen has been
modified over the years. The requirements of secular purpose and a primary
effect that neither advances nor inhibits religion have remained, but in Lemon v.
Kurtzman (1971) the Court added a third prong to its test by prohibiting
excessive entanglement between government and religion. Justice Harlan’s
suggestion that a law should not generate political controversy enjoyed a brief
period of support, but it was abandoned as an independent basis for an
Establishment Clause violation in Lynch v. Donnelly (1984).

The Supreme Court has gone on to strike down most forms of government aid
to religious schools. Types of aid found impermissible include: reimbursement
for teachers’ salaries and secular textbooks, struck down in Lemon, textbook
loans to private schools with racially discriminatory policies, struck down in
Norwood v. Harrison (1973); auxiliary services and instructional materials,
found unconstitutional in Meek v. Pittenger (1975); transportation for field trips
related to secular courses, struck down in Wolman v. Walter (1977); and shared
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time and community education programs, rejected by the Court in Grand Rapids
School District v. Ball (1985). In Committee for Public Education v. Nyquist
(1973) the Court also prohibited state tuition assistance to the parents of
parochial students, either by direct grant or through state income tax benefits.
Howevei; in Tilton v. Richardson (1971) the Court permitted the states greaterB
leeway in financing church-related institutions of higher education.

Joanne C.Brant
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Board of Education v. Mergens 496 U.S. 226 (1990)

In Board of Education v. Mergens (1990) the Court resolved several important
elements of the controversial “equal-access” issue, which had divided the lower
courts: When a public high school allows voluntary, student-initiated
nonreligious student groups to meet on school premises, should it grant equal
access to voluntary, student-initiated religious student groups? This issue
encompasses two difficult constitutional inquiries: Are schools compelled to
grant equal access by the Free Speech Clause? Or are they prohibited from doing
so by the Establishment Clause?

In the absence of guidance from the Supreme Court, in 1984 Congress enacted
the Equal Access Act to govern this issue. The act prohibits public secondary
schools from denying equal access to “any students who wish to conduct a
meeting...on the basis of the religious, political, philosophical, or other content
of the speech” at the meeting, so long as the school has a “limited open
forum.” Such a forum exists whenever the school allows one or more
“noncurriculum related student groups to meet on school premises during
noninstructional time.”

The act raised a number of statutory interpretation issues, including the
question of when a student group was “noncurriculum related,” thus triggering
the equal-access requirement. It also raised the same constitutional issues that
existed in its absence; if the act either compelled or denied access when the
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Constitution would require the opposite result, it would be to that extent
unconstitutional.

In Mergens the Court interpreted the phrase “noncurriculum related student
group” broadly, as applying to any group that does not directly relate to the
school’s courses. The Court held that several such clubs at the school in question
—a scuba diving club, a chess club, and a service group that worked with special
education classes—were “non-curriculum” groups. Because the school allowed
each of these groups to meet on school premises, the Court held that the Equal
Access Act applied, and thus the school was required to allow a Christian club
also to meet on its premises.

In addition, the Court ruled that the act does not violate the Establishment
Clause. To reach this conclusion, Justice Sandra Day O’Connor, in a portion of
her opinion joined by three other justices, essentially found the case controlled
by Widmar v. Vincent (1981), in which the Court had rejected an Establishment
Clause challenge to a public university’s equal-access grant to a student religious
group, applying the Lemon test. Justices Anthony Kennedy and Antonin Scalia
reached this conclusion based on a narrower understanding of Establishment
Clause requirements. They viewed the act as mandating a neutral
“accommodation” of religion, which they argued would only violate the
Establishment Clause under two conditions that were not present: if it tended to
establish a state religion or if it coerced any student to participate in a religious
activity.

Justices William J.Brennan, Thurgood Marshall, and John Paul Stevens
cautioned that the other justices’ Establishment Clause analysis lacked the special
care that the Court traditionally had taken to protect public school students from
a reasonable perception that the school endorses religion. In giving this caution,
Justice Marshall, joined by Brennan, concurred in the judgment, while Justice
Stevens dissented. Such a perception is especially likely in a high school, they
explained, because students are there pursuant to compulsory attendance laws;
because it is a highly structured environment; and because most high schools—
including the one at issue—have only a narrow spectrum of student groups,
rather than truly open forums, thus increasing the appearance that the clubs are
school-sponsored. Accordingly, while recognizing that the Christian club
meeting in the case at bar might survive Establishment Clause scrutiny, Justice
Marshall’s opinion concurring in the judgment concluded that the school must
take additional steps to ensure that result, by fully disassociating itself from the
Christian club’s religious speech. A major question in the Establishment Clause
analysis of the equalaccess issue is the extent to which Widmar’s reasoning
should apply to secondary students. Widmar’s pivotal holding was that, within the
context of a student forum open to clubs on a nondiscriminatory basis— which
was, in fact, used by a wide array of clubs—no reasonable student should
perceive the university as endorsing any student group’s message. The Widmar
Court suggested, however, that this holding might not apply to a high school
student forum, stating that “[u]niversity students...are less impressionable than
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younger students and should be able to appreciate that the [u]niversity policy is
one of neutrality.”

Consistent with the foregoing dictum in Widmar, in two subsequent decisions,
Hazelwood School District v. Kuhlmeier (1988; involving student newspaper
stories about divorce and teenage pregnancy) and Bethel School District v.
Fraser (1986; involving a student speech, as part of a student government
election, that contained sexual innuendoes), the Court rejected free speech claims
by high school students precisely on the ground that, because of their youth, such
students are particularly vulnerable to potential harms from exposure to speech
about potentially upsetting or controversial subjects. In Hazelwood the Court
reasoned that the school could censor student-written stories from the school
newspaper because these stories might be upsetting to student readers, who
might infer that the school endorsed them.

Notwithstanding the Widmar dictum and the intervening decisions involving
high school students’ nonreligious speech that were consistent with that dictum,
the Mergens majority espoused a very different view about the presumed
maturity of such students. Directly contrary to the Hazelwood rationale, Mergens
asserted that high school students were sufficiently mature to distinguish
between the school’s neutral protection of students’ free speech rights and the
school’s actual endorsement of the content of student speech.

The upshot of Bethel, Hazelwood, and Mergens is a double standard, under
which students’ access to religious speech is more protected than is their access
to other speech. This discrepancy raises troubling Establishment Clause
concerns. While that clause prohibits actual or apparent government
endorsement of religious speech by nongovernmental speakers, the Constitution
imposes no equivalent barrier with respect to nonreligious speech. Therefore,
constitutional scholars have plausibly argued that organized student religious
speech in public schools should be /ess protected than student speech about other
subjects. At the very least, though, it is difficult to defend the status quo, under
which organized student religious speech is more protected than other student
speech.

Nadine Strossen
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Board of Education v. Minor 23 Ohio St. 211 (1873)

In Board of Education v. Minor (Ohio, 1873) the Ohio Supreme Court
unanimously held that there was no requirement that the Bible be read in Ohio’s
public schools. This case was the culmination of what was popularly known as
“the Cincinnati Bible War.”

The public school system in Cincinnati, Ohio, was established in 1829. By
1852 the traditional practice of opening each day of school with the reading of
passages of the King James version of the Bible had been reduced to a written
policy. The policy also provided that the students could read “such version of the
sacred scriptures as their parents or guardians prefer.”

In 1869 the school board, by a vote of 22 to 15, repealed this regulation and
passed a resolution prohibiting “the reading of religious books, including the
Holy Bible.” This resolution had first been proposed to facilitate the merger
between the pubic schools and the parochial schools of the Catholic Church in
Cincinnati. Although the plans for merger had terminated, many saw the
adoption of the resolutions as the result of the influence of the Catholic Church.
In an era that saw widespread nativist opposition to providing any public funds to
parochial schools, opposition to the resolution involved not only those who
opposed it on the merits but also those who were motivated by anti-Catholic
animus.

Consideration of this resolution resulted in the largest mass meeting
Cincinnati had seen since the Civil War, to protest against the adoption of the
resolution. The day after the resolution was adopted, John D.Minor and thirty-six
others filed suit in the Cincinnati Superior Court claiming that the Northwest
Ordinance of 1787 and the Ohio Constitution required Bible reading, and they
sought an injunction to require the same.

The case involved some of the most prominent attorneys and judges in
Cincinnati and attracted national attention. The three-judge panel to which the
case was presented consisted of Marcellus B.Hagans, Bellmany Storer, and
Alphonso Taft. Storer had prior service in the U.S. Congress, on the Ohio
Supreme Court, and as president of the board of trustees of the Cincinnati public
schools. Taft was a prominent local lawyer who went on to be U.S. Secretary of
Wai; U.S. Attorney General, and the American ambassador to Austria-Hungary
and Russia.

The court, with Hagans and Storer in the majority, issued the injunction,
concluding that the state constitution required that the Bible be used in the public
schools. Judge Taft dissented, finding that the state constitution required equality
“of all religious opinion and sects” and that the government “must be neutral.”
The public interest in the case was keen. One indication of this was that in 1870,
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the same year as the Superior Court decision, a local publisher issued a book of
over four hundred pages containing the arguments of counsel and the opinions of
the judges. Writing two days after the court’s decision, the Nation noted: “We
are now fairly in for one of the most exciting questions the country has ever had
to deal with....”

The case was appealed to the Ohio Supreme Court, which unanimously
reversed the appellate court. In doing so, it held only that Ohio’s Constitution did
not require Bible reading and that the management of the school system had been
placed within the discretion of the school board.

This result parallels that reached a century later under the United States
Constitution by the Supreme Court in School District of Abington Township v.
Schempp (1963).

Richard Aynes
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Bob Jones University v. United States 461 U.S. 574 (1983)

Governmental antidiscrimination objectives and religious liberty concerns
were pitted against each other in Bob Jones University v. United States, a 1983 U.S.
Supreme Court decision holding that educational organizations eligible for
federal tax-exempt status may not discriminate on the basis of race. In addition to
recognizing this antidiscrimination requirement, the Court rejected Bob Jones
University’s claim that racially discriminatory practices rooted in religious belief
should be exempted from Internal Revenue Service antidiscrimination
regulations. In the context of the Court’s earlier decision in United States v. Lee
(1982) and subsequent decisions such as Bowen, Secretary of Health and Human
Services, et al. v. Roy (1986), Lyng v. Northwest Indian Cemetery Protective
Association (1988), and Employment Division, Department of Human Resources
of Oregon v. Smith (1990), the Supreme Court’s refusal to grant a special
exception from a generally applicable eligibility scheme to a religious
organization was to be expected. What made the Bob Jones University decision
especially noteworthy was the political firestorm that surrounded the decision,
thanks to Reagan administration efforts to moot the Bob Jones University
litigation by rescinding the IRS’s antidiscrimination requirement.
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Bob Jones University calls itself “the world’s most unusual university.”
Although unaffiliated with any established church, the university is dedicated to
the teaching and propagation of fundamentalist religious beliefs. In pursuit of
these goals the university dictates strict rules of conduct for its students. To
enforce one such rule forbidding interracial dating and marriage, the university
denies admission to applicants engaged in or known to advocate interracial
dating and marriage.

The Bob Jones University controversy began in November 1970, when the
U.S. District Court for the District of Columbia in Green v. Kennedy (D.C., 1970)
enjoined the IRS from according tax-exempt status to racially discriminatory
private schools in Mississippi. The Green court suggested that the IRS would not
be permitted to grant tax-exempt status to institutions that violate the
government’s public policy of nondiscrimination. The IRS then reversed its
position of granting tax exemptions to racially discrimina tory institutions and
notified the university that it intended to challenge the tax-exempt status of
private schools that maintain racially discriminatory admissions policies. In
response, the university in 1971 sought to enjoin the IRS from revoking its tax-
exempt status. That suit culminated in Bob Jones University v. Simon, a 1974
Supreme Court decision that “prohibited the University from obtaining judicial
review by way of injunctive action before the assessment or collection of any tax.”

The IRS in January 1976 formally revoked the university’s tax exemption.
After paying a portion of the federal unemployment taxes due, the university
filed suit for a refund, contending that it was statutorily and constitutionally
entitled to reinstatement of its tax exemption. In April 1981 the U.S. Court of
Appeals for the Fourth Circuit upheld the revocation of the exemption. The
Supreme Court granted certiorari in Bob Jones University and in Goldsboro
Christian Schools, Inc. v. United States, cases presenting identical issues. On
January 8, 1982, the Justice Department petitioned the Court to vacate these
cases as moot in light of the Reagan administration’s decision to reinstate the tax-
exempt status of racially discriminatory private schools. Because of a related court
order that prevented the administration from reinstating the tax-exempt status,
however, the administration withdrew its request that the Court declare the cases
moot. On May 24, 1983, the Supreme Court, by a vote of 8 to 1, denied tax
exemptions to the two petitioner schools. In its decision the Court made certain
general pronouncements, both on the meaning of the Internal Revenue Code’s
exemption provision and on the IRS’s authority to issue rulings in accordance
with its own interpretation of the code. The majority, in an opinion written by Chief
Justice Warren Burger, held that a tax-exempt institution must confer some
“public benefit” and that its purpose must not be at odds with the “common
community conscience.” The Court further held that the IRS has broad authority
to interpret the code and to issue rulings based on its interpretation.

The Court also considered the religious liberty claims of Bob Jones University
and Goldsboro Christian Schools. Noting that the “Government has a
fundamental overriding interest in eradicating racial discrimination in
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education,” the Court concluded that this governmental interest “substantially
outweighs whatever burden denial of tax benefits” places on the exercise of
religious belief.B By holding that equality of treatment on the basis of race is the
Constitution’s most essential protection, and that the government’s broad interest
in racial discrimination in education was at issue, the Court had little difficulty in
disposing of the religious liberty claims of Bob Jones University and Goldsboro
Christian Schools. In fact, the Court devoted only three pages of its thirty-page
opinion to the religious liberty issue.

The Court, however, overstated the government interest as it applied to Bob
Jones University. Racial discrimination in education (or public support of such
discrimination) was not the precise government interest at issue. More accurately,
the government interest is a much more limited one, focusing on discriminatory
policies applied by a religious school for religious reasons. Moreover, unlike
Goldsboro Christian Schools, Bob Jones University admitted both minority and
non-minority students.

The Court’s failure to treat Bob Jones University’s religious liberty claim
seriously or to distinguish the religious liberty interests of the two schools can
probably be attributed to the justices’ efforts to make Bob Jones University a
case of great symbolic value. Although the case initially was perceived as a
religious liberty lawsuit, the Reagan policy shift transformed it into a socially
significant racial discrimination lawsuit. Indeed, although several religious
groups (including the American Baptist Churches, United Presbyterian Church,
and National Association of Evangelicals) supported Bob Jones University’s
religious liberty claim, the vast majority of amicus curiae filings—sometimes
joined by religious interests such as the American Jewish Committee—were by
civil rights organizations that strenuously opposed Bob Jones University. Under
these circumstances, the Court may have thought it best to keep the focus of the
case narrow and to make the language about the evils of racial discrimination
universal.

The Court should not be faulted too much for this interpretation. Between
nondiscrimination in education and religiously inspired discrimination, the
Court’s endorsement of nondiscriminatory objectives is hardly surprising. To
give substantial attention to religious liberty concerns would—by making the
case appear more complex— indirectly limit the forcefulness of the Court’s
embrace of equal educational opportunity. In other words, the Court seemed to
recognize the political impact of the decision and thus spoke in general terms
about the meaning of the tax-exemption provision of the Internal Revenue Code
and the evils of racial discrimination.

Neal Devins
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Bowen, Secretary of Health and Human Services, et al. v. Roy 476 U.S. 693
(1986)

Federal law requires persons who receive certain forms of welfare assistance,
including Aid to Families with Dependent Children and food stamps, to furnish
Social Security numbers. The purpose is to reduce multiple, fraudulent filings.

Roy and Miller, the parents of a 2-year-old child, Little Bird of the Snow,
refused to provide a Social Security number for their daughter, arguing that it
would violate their Native American beliefs. Accordingly, the Pennsylvania
Department of Public Welfare terminated benefits for the child.

Roy prevailed in the district court. Acknowledging that he, his wife, and his 5-
year-old son had Social Security numbers, Roy explained that now

[b]ased on recent conversations with an Abenaki chief [he] believe[d] that
technology is “robbing the spirit of man”; [that i]n order to prepare his
daughter for greater spiritual power...he must keep her person and spirit
unique; and, that the uniqueness of the Social Security number as an
identifier, coupled with the other uses of the number...will serve to “rob
the spirit of his daughter....”
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Therefore, he refused to obtain a number for his daughter.

On the last day of the trial, however, it was revealed that a Social Security
number existed for Little Bird. Roy returned to the stand and now argued that his
beliefs would still be violated by the very use of the number.

Using the standard developed in Thomas v. Review Board of Indiana (1981),
the District Court for the Middle District of Pennsylvania ordered the benefits to
be restored and continued until Little Bird turned 16. Both Roy’s attorney and
the solicitor general employed the Thomas “compelling governmental interest”
standard in their briefs to the Supreme Court.

The Court reversed the lower court’s decision. Speaking for the Court, Chief
Justice Warren Burger distinguished two free exercise issues raised by Roy. The
first was a novel claim: that the government’s use of the Social Security number
to identify Little Bird violated her free exercise. Although Justice Harry
Blackmun in his concurrence allowed that this assertion had “some facial
appeal,” Burger more caustically dismissed the lower-court ruling as one only
“libertarians and anarchists will...applaud” and concluded: “The Free Exercise
Clause simply cannot be understood to require the Government to conduct its own
internal affairs in ways that comport with the religious beliefs of particular
citizens.” All but Justice Byron White, who dissented, joined with Burger on this
point.

A comment in the 1987 University of Pennsylvania Law Review by Jamie
Alan Cole points out that there are now three categories of free exercise claims:
those involving beliefs, which are absolutely protected; those involving
government regulations that infringe on behavior, where there must be a
balancing of interests; and those claims against how government runs its own
business, which enjoy no constitutional protection.

Burger proceeded then to address the second issue: whether the requirement
that applicants must provide a Social Security number passes constitutional
muster. He did this despite the fact that both Blackmun and John Paul Stevens, in
their concurrance, felt that the existence of a Social Security number for Little
Bird rendered this issue nonjusticiable.

Burger’s opinion set the stage for the complete emasculation of the Thomas
standard by the Rehnquist Court in the 1990 landmark decision of Employment
Division, Department of Human Resources of Oregon v. Smith. Burger rejected
the claim that government must meet the strict standard the lower court used:

[T]hat standard required the Government to justify enforcement of the use
of Social Security number requirement as the least restrictive means of
accomplishing a compelling state interest.

Instead, Burger claimed that

[a]bsent proof of intent to discriminate. .., the Government meets its burden
when it demonstrates that a challenged requirement for governmental
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benefits, neutral and uniform in its application, is a reasonable means of
promoting a legitimate public interest.

According to Burger, the standard in Sherbert v. Verner (1963) and Wisconsin v.
Yoder (1972) was not neutral. Burger was able to secure only the votes of Powell
andB Rehnquist for this test. Blackmun and Stevens, as noted above, felt the
controversy had evaporated when it was discovered that a Social Security number
existed for Little Bird. Justice Sandra Day O’Connor, joined by William Brennan
and Thurgood Marshall, dissented, arguing for adherence to precedent and the
requirement that government demonstrate “a compelling state interest.”
Although Goldman v. Weinberger (1986), decided during the same term,
attracted the greater attention, Roy truly seems to have represented the more
serious blow to free exercise. Goldman and O’Lone v. Shabazz (1987) could be
distinguished as being exceptions fashioned because of the peculiar
circumstances, respectively, of the military and of prisons. No such argument can
be made in Roy. The problem caused by waiving the requirement for Little Bird
seems minimal, unlike United States v. Lee (1982). In that case members of the
Amish faith failed in their attempt to avoid paying Social Security taxes on the
grounds that members of their faith never accepted Social Security payments.
Avoiding taxes could make believers of many. But, it is unclear what advantage
could be had by avoiding a Social Security number. Surely no person with fraud
in mind would want to attract the attention that would follow a refusal to provide
a Social Security number based on religious scruple.
F.Graham Lee
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Bradfield v. Roberts 175 U.S. 291 (1899)

In this decision the Supreme Court held that a federal contract to construct a
hospital on land owned by a religious group and to give the completed structure
to the group in return for a promise to hold a percentage of the beds for use by
poor patients did not violate the Establishment Clause.

Bradfield v. Roberts (1899) was the first Establishment Clause case decided by
the Supreme Court. The case had its origins in Congress’s efforts during the last
quarter of the nineteenth century to restructure the government for the District of
Columbia. For most of those years, Congress provided for the needy through
appropriations given directly to private, charitable organizations in the District.

During those same years there was a growing nativist movement in the United
States, fueled by groups such as the American Protective Association (APA),
which was noted for its opposition to public aid for sectarian organizations. One
of the movement’s first goals was to defeat federal grants to Catholic schools for
Indians. Those efforts soon spread to all public funding for secular activities. The
debate in Congress reached a peak in 1896 with a bar on spending for sectarian
purposes being added to the appropriations bill for the District of Columbia. As a
compromise, the same amount of money went directly to the commissioners for
the District, leaving them discretion about the final recipients. There was a
similar debate in 1897, with speakers continuing to make constitutional as well
as prudential arguments. Although the opponents of spending mustered
considerable support, they did not succeed. Congress postponed the bar on grants
to secular activities and added thirty thousand dollars for two isolation hospitals
in the District, with the commissioners again having discretion to spend the
money. The new buildings would provide a service unavailable in the District—
the ability to isolate patients who had contagious diseases, a lack that had been
felt most recently during the smallpox epidemic of 1894—1895.

Previous efforts to build a hospital had been thwarted by opposition to any new
site from neighbors who did not want to live near an isolation ward. The
commissioners therefore contracted to construct one of the buildings on the
grounds of Providence Hospital, owned by the Sisters of Charity of Emmitsburg,
Maryland. The 1864 act incorporating the hospital contained no reference to the
religious nature of the organization; the sisters even used their birth names in
signing the articles of incorporation. From its beginning, the hospital had
received grants from the federal government, with congressmen such as
Thaddeus Stevens sponsoring the grants.

Joseph Bradfield, representing himself, challenged the contract between the
commissioners and the Sisters of Charity. He pleaded that he would suffer
irreparable damage as a taxpayer of the United States if funds were spent in
violation of the First Amendment. No one raised more than a fleeting objection
to Bradfield’s standing, contrary to what would become the Court’s doctrine in
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such cases as Frothingham v. Mellon (1923) and Flast v. Cohen (1968). Neither
did anyone seriously challenge the fact that Bradfield had not impleaded (sued)
the proper parties. Ellis Roberts was the treasurer of the United States; he was not
a party to the contract between the commissioners and the Sisters of Charity. The
trial judge in Bradfield v. Roberts (D.C., 1898) enjoined the expenditure of
money, because it created a joint ownership between the government and a
religious organization. The Court of Appeals for the District of Columbia
reversed in Roberts v. Bradfield (D.C., 1898).

On appeal, the Supreme Court held that Bradfield had failed to state a cause of
action. Justice Rufus Peckham’s opinion for a unanimous Court also ignored the
standing and procedural issues. He considered only the constitutionality of the
agreement between the commissioners of the District of Columbia and the
directors of the hospital. Peckham had himself once been a member of the
National League of Protection of American Institutions, an organization opposed
to the appropriation of public funds for sectarian or denominational purposes.
Nevertheless, he could find nothing wrong with the statute. He emphasized that
the act of incorporation said nothing about religion. The hospital’s purposes were
also not sectarian, since there was never any religious test for admission. Thus,
even though the commissioners had contracted with a religious establishment,
they had done nothing to establish a religion.

Peckham’s treatment of the constitutional issue was cavalier at best. Even
though later courts would reach the same conclusion, few would have said that
the fact of ownership and operation by the Catholic Church was “wholly
immaterial.” Nevertheless, the opinion did establish that more was required to
violate the First Amendment than merely to contract with an entity owned by a
church.

Walter F.Pratt, Jr.
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Brennan, William Joseph (1906-1997)

As an associate justice of the United States Supreme Court from 1956 to 1990,
William J.Brennan, Jr., played a key role in deciding the appropriate place of
religion in American public life. Born to Irish Catholic parents in Newark, New
Jersey, in 1906, the second of eight children, the young Brennan developed a
devout Catholic faith as well as a desire to pursue a legal career. After graduating
from Harvard Law School in 1931, he practiced law in Newark, served in the
Army during World War II, accepted an appointment to the New Jersey Superior
Court in 1949, and was elevated to the New Jersey Supreme Court in 1952. Four
years later, President Dwight D.Eisenhower appointed him to the Supreme Court
of the United States. Brennan joined an emerging majority of liberal justices,
under the leadership of Chief Justice Earl Warren, who actively fostered change
in a number of areas of American law and society, including religious life.

Throughout his Supreme Court career, Brennan staunchly defended the
principles of religious freedom and toleration, which he believed to be deeply
rooted in the nation’s past. In cases involving the First Amendment’s Free
Exercise Clause, for example, Brennan upheld the rights of religious minorities
to practice freely their beliefs, often in the face of laws favoring the nation’s
Protestant Christian majority. Similarly, in cases arising under the First
Amendment’s Establishment Clause, Brennan questioned the constitutionality of
specific laws or government actions that promoted cooperation between church
and state. Despite Brennan’s general consistency in upholding these principles,
the changing composition of the Court during his thirty-three years of service
forced a gradual shift in the justice’s thinking. As the Court took a conservative
turn and its senior associate justice neared the end of his career, Brennan
advocated a stricter separation of religion from public life than he had in his
earlier years on the Court. The new conservative majority, which permitted an
increasing degree of accommodation between the state and the nation’s
dominant religious traditions, often forced the aging justice to articulate his
“separationist” views in dissent.

Early Career: The Warren Court

Brennan’s appointment came at an important time in the history of the
constitutional debate over religion. Although only a handful of cases involving
religious issues had come before the Supreme Court during its first 150 years, the
decade and a half before Brennan’s appointment produced a pair of key
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decisions in Cantwell v. Connecticut (1940) and Everson v. Board of Education
(1947) that applied the First Amendment’s guarantees of religious freedom against
the states. At Brennan’s arrival in 1956, the Court stood poised to advance
significant changes in American religious life.

Brennan set the tone for the Warren Court’s interpretation of the Free Exercise
Clause in his first opinion in a religion case. Braunfield v. Brown (1961)
involved a group of Orthodox Jewish merchants who charged that a
Pennsylvania Sunday Closing Law prohibited them from making profits on one
of their best business days and infringed on their rights of free exercise of
religion. As Orthodox Jews, the business owners closed their operations on
Friday nights and Saturdays and depended on Sunday’s business to make up for
lost profits. Although the Court’s majority held that the law did not infringe on
the merchants’ rights, Brennan claimed otherwise. In dissent, he contended that
religious freedom “has classically been one of the highest values of our society”
and noted “the honored place of religious freedom in our constitutional hierarchy.”
Further criticizing the majority for allowing “any substantial state interest” to
justify infringing on the religious freedom of the individual, Brennan concluded
that the Sunday Closing Law was unconstitutional.

Brennan’s Braunfield dissent had a lasting effect. The majority of the Court
adopted his broad reading of the Free Exercise Clause just two years later in
Sherbert v. Verner (1963), a case involving the rights of a Seventh-Day Adventist
in South Carolina. After being fired from her job for refusing to work on
Saturday and after declining other employment that would not permit her to adhere
to the tenets of her church, the appellant filed for unemployment benefits from
the state. Under a South Carolina law, however, the state denied her application
for assistance because of her refusal to accept employment, even though doing so
would have been contrary to her beliefs. This time writing for the majority,
Brennan concluded that the law, upheld by the state’s supreme court, violated the
church member’s free exercise rights: “The ruling [of the South Carolina Supreme
Court] forces her to choose between following the precepts of her religion and
forfeiting benefits, on the one hand, and abandoning one of the precepts of her
religion in order to accept work, on the other hand.” Brennan argued that
government’s imposition of such a choice was akin to penalizing the appellant for
her Saturday worship practices. In short, absent any compelling interest on the
part of the state, South Carolina could not infringe on the free exercise rights of
its citizens.

Aside from these free exercise rulings, Brennan’s most significant opinion
during his early career involved a case arising under the Establishment Clause.
The Court’s decision in School District of Abington Township v. Schempp
(1963), issued the same day as Sherbert, struck down a Pennsylvania law that
provided for prayer and Bible reading in public school classrooms, thereby
reiterating an earlier Court decision that had banned such state-sponsored
religious activities as violative of the Constitution’s prohibition of an
establishment of religion. In Schempp, Brennan filed a lengthy concurring
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opinion that elaborately set forth his views of the First Amendment’s religion
clauses.

Invoking the intentions of the Founders, Brennan argued for the historical
importance of both religious freedom and the separation of church and state in
American life. In prohibiting laws “respecting the establishment of religion,”
Brennan claimed, the Framers of the Constitution not only intended to prevent
the establishment of a state church but also sought to remove religious matters
from the domain of legislative power. “The Establishment Clause,” he asserted,
“withdrew from the sphere of legitimate legislative concern and competence a
specific, but comprehensive, area of human conduct: man’s belief or disbelief in
the verity of some transcendental idea and man’s expression in action of that
belief or disbelief.” By preventing official involvements in religion, the Founders
hoped neither to foster nor to inhibit the individual exercise of religion.

Yet Brennan noted that “an awareness of history and an appreciation of the
aims of the Founding Fathers do not always resolve concrete problems,” and he
gave a number of reasons for rejecting a jurisprudence of original intention on
the issue of religion. First, he contended, the historical record on this particular
issue was ambiguous; partisans on either side of the question might find
statements in support of their position. Second, Brennan observed, because both
the American educational structure and the nation’s religious composition had
changed dramatically since the eighteenth century, any statements by the Founders
would have little current value. Finally, he argued, an important link existed
between the American experiment in public education and the nation’s growing
religious diversity. “The public schools,” Brennan wrote, “serve a uniquely
public function: the training of American citizens in an atmosphere free of
parochial, divisive, or separatist influences of any sort—an atmosphere in which
children may assimilate a heritage common to all American groups and
religions.”

Thus in Schempp Brennan both accepted and rejected a historical
understanding of the Constitution’s religious clauses. In championing the cause
of religious freedom, Brennan relied on the American tradition of religious
toleration and embraced the nation’s history of diversity. On the other hand, in
rejecting original intent as a guide for constitutional interpretation, Brennan
looked suspiciously on those who favored a strict adherence to historical
experience. By taking this approach to interpreting the religion clauses, Brennan
allowed himself and the Court a degree of flexibility in dealing with future cases.

Indeed, although Brennan viewed organized prayer and Bible reading as clear
violations of the Constitution, he nevertheless refused to declare the
unconstitutionality of every vestige of cooperation between church and state and
left the door open for the Court to decide future cases on their individual merits.
“There may be myriad forms of involvements of government with religion,” he
wrote, “which do not import such dangers and therefore should not, in my
judgment, be deemed violative of the Establishment Clause.” Among such
constitutionally permissible accommodations of religion listed by Brennan were
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the awarding of public welfare benefits to those whose eligibility rested on
religious considerations (as in Sherbert), theB saying of invocational prayers in
legislative chambers, the appointment of legislative and military chaplains, the
nondevotional use of the Bible in public schools, and the availability of uniform
tax exemptions for religious institutions. Seven years later, Brennan stuck to this
formulation in upholding tax exemptions for religious groups in Walz v. Tax
Commission (1970). Although the focus of Brennan’s early opinions in religion
cases remained on religious freedom and diversity, he nonetheless showed a
willingness to accommodate a minimal degree of cooperation between religion
and the state.

Late Career: The Burger and Rehnquist Courts

During the 1970s and 1980s the flow of religion cases to the Supreme Court
increased at the same time the Court’s personnel changed. The retirement of
Chief Justice Warren and his replacement by Warren Burger in 1969 initiated a
slow ideological change on the Court that accelerated during the 1980s, when
President Ronald Reagan appointed three new conservative justices and elevated
William Rehnquist to the position of chief justice. These developments seemed
to strengthen Brennan’s convictions about the importance of both religious
freedom and the separation between church and state.

In 1971 the Burger Court established a three-pronged test for assessing the
constitutionality of laws that involved the state in religious affairs or institutions.
In Lemon v. Kurtzman (1971)—a case involving two state statutes that provided
for direct subsidies of public funds for activities carried on by sectarian
educational institutions—Chief Justice Burger held that in order for a law to pass
constitutional muster, the act needed to have a secular legislative purpose, could
neither advance nor inhibit religion, and could not promote excessive government
entanglement with religion. Applying the Lemon test to a Rhode Island law that
provided for government assistance to nonpublic schoolteachers and to a
Pennsylvania law that offered reimbursement to nonpublic schools for various
instructional costs, the Court held both statutes to be unconstitutional. Brennan
concurred in the decision.

In an opinion issued the same day, however, Brennan foreshadowed the
differences he would encounter with his fellow justices over the interpretation of
the Establishment Clause by dissenting in Tilton v. Richardson (1971). Tilton
involved a federal law that provided construction grants for college and
university facilities, excluding those “to be used for sectarian instruction or as a
place for religious worship.” Although four church-related colleges and
universities in Connecticut received building funds under the act, the Court
sustained the constitutionality of the law after applying the Lemon test. Brennan
vigorously dissented, claiming that the federal law’s provision that no “sectarian
instruction” or “religious worship” take place in the facilities threatened the
religious freedom and autonomy of the church-related colleges. Moreover,
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Brennan asserted, “the Establishment Clause forbids the Federal Government to
provide funds to sectarian universities in which the propagation and
advancement of a particular religion are a function or purpose of the institution.”

In a series of similar cases during the 1970s Brennan continued to dissent from
the majority and to reject any form of government aid to nonpublic schools of
any kind. While his fellow justices often were more willing to uphold laws
providing for government involvement with sectarian postsecondary institutions
or laws that directly benefited children as opposed to schools, Brennan made no
exceptions to his belief in the strict separation of government and nonpublic
education. His reasoning on this issue, however, varied from case to case. In a
1973 dissent, for example, he repudiated a South Carolina law providing assistance
to a Baptist college based on criteria he had articulated in Schempp. Any
involvement of religious and secular institutions that “serve[d] the essentially
religious activities of religious institutions; employe[d] the organs of government
for essentially religious purposes; or use[d] essentially religious means to serve
government ends, where secular means would suffice,” was unconstitutional. In
Meek v. Pittenger (1975), in contrast, Brennan employed the Lemon test, but
only after asserting that the Court had implicitly, yet unknowingly, “added a
significant fourth factor to the test.” Any law, Brennan reasoned from his reading
of Lemon, that caused political divisions along religious lines could not
withstand constitutional muster. By this standard, Brennan deemed state laws
unconstitu tional in both Meek (1975) and Wolman v. Walter (1977).

Brennan’s views on the proper association between religion and the state,
however, were not always in the minority. Even during the 1980s, amid a
growing tide of conservatism, Brennan’s views continued to influence other
justices. He wrote for the majority, for example, in Grand Rapids School District
v. Ball (1985), striking down two Michigan educational programs in which
public school systems paid their teachers to conduct special classes in nonpublic
schools. “Our cases have recognized that the Establishment Clause guards
against more than direct, state-funded efforts to indoctrinate youngsters in
specific religious beliefs,” Brennan wrote. “Government promotes religion just
as effectively when it fosters a close identification of its powers and
responsibilities with those of any—or all—religious denominations as when it
attempts to inculcate specific religious doctrines.” Also writing for the majority
in Edwards v. Aguillard (1987), Brennan rejected a Louisiana law mandating the
teaching of creation science in public school classrooms where the theory of
evolution was taught. And in Texas Monthly v. Bullock (1989) Brennan for the
majority declared a Texas tax exemption for religious periodicals to be
unconstitutional. All these cases demonstrated Brennan’s unyielding commitment
to the separation of religion from public life.

Brennan’s strict separationism, however, was less popular among his fellow
justices when it involved practices wrapped in tradition—practices such as
prayer at the opening of legislative sessions, the issue before the Court in Marsh
v. Chambers (1983). Twenty years before, Brennan himself had all but affirmed
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the constitutionality of such prayers in dicta in his concurring opinion in
Schempp. Dissenting in Marsh, however, Brennan repudiated his previous
position and held Nebraska’s legislative prayer to be violative of the
Establishment Clause. “After much reflection,” he wrote, “I have come to the
conclusion that I was wrong then and that the Court is wrong today.” In contrast
to the majority, who had upheld legislative prayer on historical grounds, Brennan
rigorously applied the Lemon test and forcefully asserted the practice’s
unconstitutionality. “It intrudes on the right to conscience.... It forces all
residents of the State to support a religious exercise that may be contrary to their
own beliefs. It requires the State to commit itself on fundamental theological
issues. It has the potential for degrading religion by allowing a religious call to
worship to be intermeshed with a secular call to order. And it injects religion into
the political sphere.” Brennan’s powerful argument against legislative prayer
illustrated the subtle change in his position on the relationship between church
and state. Although during his early career Brennan seemed willing to accept
accommodation of such traditional practices, by the 1980s he increasingly and
passionately argued for separation.

Brennan’s separationist position was also evident in Establishment Clause
cases involving religious displays on government property. In Lynch v. Donnelly
(1984) the Court upheld the display in Pawtucket, Rhode Island, of a nativity
scene as part of the town’s annual holiday decoration. Again Brennan
vehemently disagreed with the majority, both for its “less-than-vigorous
application of the Lemon Test” and its “fundamental misapprehension of the
proper uses of history in constitutional interpretation.” The majority opinion
made much of the federal government’s general historical recognition of the vital
role of religion in American society. Brennan’s dissent, however, analyzed the
specific issue of the public celebration of Christmas, citing historical evidence of
Puritan and evangelical hostility to the elaborate celebration of Christmas. “[T]he
Religion Clauses,” Brennan concluded, “were intended to ensure a benign
regime of competitive disorder among all denominations, so that each sect was
free to vie against the others for the allegiance of its followers without state
interference. The historical record, contrary to the Court’s uninformed
assumption, suggests that, at the very least, conflicting views toward the
celebration of Christmas were an important element of that competition at the
time of the adoption of the Constitution.” Brennan reiterated these views in
County of Allegheny v. American Civil Liberties Union (1989), a similar case
involving a holiday display in Pittsburgh in which a nativity scene, a 45-foot
Christmas tree, and an 18-foot Hanukkah menorah were at issue. Even the
display of the tree and menorah, Brennan contended, connoted an
unconstitutional official endorsement of religion.

Although most of the significant religion cases during his late career involved
theB Establishment Clause, in free exercise claims Brennan consistently
expressed his belief in individual religious freedom. In Goldman v. Weinberger
(1986) Brennan disagreed with the majority’s decision that the military could
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punish an Orthodox Jewish serviceman for wearing a yarmulke, a small skullcap
traditionally worn to cover the head in God’s presence. In dissent, Brennan
criticized the Court for neglecting its “constitutionally mandated role” and for
deferring to the judgment of military officials. Similarly, writing for a fourperson
minority in O’Lone v. Estate of Shabazz (1987), Brennan rebuked the majority
for deferring to a prison’s decision to forbid Muslim inmates from participating
in a religious ceremony. “Incarceration by its nature denies a prisoner
participation in the larger human community,” Brennan concluded. “To deny the
opportunity to affirm membership in a spiritual community, however, may
extinguish an inmate’s last source of hope for dignity and redemption.” Finally,
Brennan stood up for the religious rights of Native Americans in his dissent in
Lyng v. Northwest Indian Cemetery Protective Association (1988) and by joining
Justice Harry Blackmun’s dissent in Employment Division, Department of
Human Resources of Oregon v. Smith (1990). In Lyng Brennan criticized the U.S.
Forest Service for its attempt to build a road through an area integral to the
practice of Native American religion; Brennan applied the reasoning from his
first religion opinion, Braunfield. Because the believers had shown that the
proposed road would essentially prevent them from practicing their religion,
Brennan believed that the government had violated the Free Exercise Clause.
Again, as he had throughout his judicial tenure, Brennan sought to protect the
rights of religious minorities who encountered potential threats to their religious
liberty.

Conclusion

Brennan’s interpretation of the religion clauses in many ways reflected his career
as a whole. While some justices and constitutional scholars advocated a
jurisprudence of original intention, in which judges sought to discover the aims of
the Founders as guide for deciding key constitutional questions, Brennan
employed a less mechanical, more flexible way of viewing the law. Like some of
his fellow justices, Brennan looked to history for support of the principles in
which he deeply believed—in Brennan’s case, religious freedom, toleration, and
diversity. On the other hand, he feared the misuse of history in either of two forms:
a dogmatic adherence to the literal aims of the Founders or the circumvention of
established precedents by devotion to time-honored religious traditions. By
embracing the notion of a Constitution rooted in historical tradition yet adaptable
to the changing conditions of society, Brennan allowed himself to interpret the
religion clauses with an eye on the past, yet with a vision firmly focused on both
the present and the future.

Kermit L.Hall
Timothy Huebner
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Burger, Warren Earl (1907-1995)

Chief Justice Warren Burger participated in forty-four cases involving the
religion clauses. His interest in the issues, as well as his sense of their
importance, is evident from the fact that he assigned himself to write the Court’s
opinion in fourteen of the cases, almost one-third of the total. He announced the
Court’s judgment in two other, plurality opinions. Burger wrote the opinion for or
announced the judgment of the Court in the first seven religion clause cases to
receive plenary treatment after he joined the Court. Thereafter, he found himself
in a shifting minority as the Court fractured over drawing lines between
permissible and impermissible conduct. In spite of Burger’s interest, his opinions
defy easy characterization. But that is what he would have wanted, for if there
was a theme to his opinions, it was, as he said in Committee for Public Education
and Religious Liberty v. Nyquist (1973), that the “fundamental principle...in this
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difficult and sensitive field of law,...is premised more on experience and history
than on logic.”

Sympathy for Tradition

Experience and history convinced Burger that diverse groups should be able to
accommodate each other’s differences. His patricianlike conviction, however,
was one formed from the viewpoint of mainstream Anglo-American history.
Within that normative view, the religion clauses did not stand alone; they existed
alongside tradition, the family, and even an occasional new value, such as
opposition to racial discrimination. Taken together the values constituted, as
Burger wrote in Wisconsin v. Yoder (1972), “the very concept of ordered
liberty.” He could not support claims or institutions which threatened that order.
Even the Court itself threatened the proper order when it became entangled with
logic rather than attending to the lessons of history.

Burger’s first opinion concerning the religion clauses was the majority opinion
in Walz v. Tax Commission of the City of New York (1970). The case involved a
challenge to the constitutionality of New York City’s exemption of religious
properties from taxes. He accepted that the exemption benefited churches;
indeed, he even praised the exemption for having assisted the free exercise of
religion. Nevertheless, Burger concluded that the exemption did not transgress
the Establishment Clause. The reason was “an unbroken practice [dating from
colonial times] of according the exemption to churches, openly and by
affirmative state action, not covertly or by state inaction.” That practice, Burger
wrote, was “not something to be lightly cast aside.” In maintaining his emphasis
on experience and not constitutional doctrine, he added that “the purpose [of the
religion clauses] was to state an objective, not to write a statute.” For Burger the
objective was “to insure that no religion be sponsored or favored, none
commanded, and none inhibited.”

Those initial warnings seemed to be cast aside in Lemon v. Kurtzman (1971),
Burger’s second opinion for the Court. Ironically, Lemon articulated what would
become the Court’s preferred test for the remainder of his tenure. Lemon
involved a challenge to reimbursing private schools for teachers’ salaries. The
Court held the practice unconstitutional. Although Burger began with an allusion
to history, he seemed to depart quickly by crafting a three-pronged test: “First, the
statute must have a secular legislative purpose; second, its principal or primary
effect must be one that neither advances nor inhibits religion...; finally, the
statute must not foster ‘an excessive government entanglement with religion.””
The third test, excessive entanglement, was one that Burger had introduced in
Walz. Although others would come to treat the tests as constitutional algorithms,
Burger himself did not suggest that they were to be the sole inquiry. Indeed, in
Lemon experience showed that the state was caught in a conundrum. On the one
hand, by aiding teachers directly the state risked advancing religion, given the
vital role teachers play in the schools. On the other hand, to avoid impermissible
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aid would require such supervision of the teachers that the state would become
entangled with the religious education.B

Lemon was therefore different from Walz because there was no “virtually
universal practice imbedded in our colonial experience and continuing into the
present.” Direct aid for teachers was largely a development of the 1960s. Thus,
in the absence of a bloodline, the aid in Lemon was impermissible. Likewise, in
Levitt v. Committee for Public Education and Religious Liberty (1973), Burger
wrote the Court’s opinion to explain why New York could not constitutionally
reimburse private schools for the expenses of teacher-prepared, but state-
mandated, tests.

The nature of Burger’s sympathy for tradition became clearer in Yoder (1972),
his third opinion for the Court. The issue was whether Wisconsin’s compulsory
school attendance law violated the Free Exercise Clause. Members of two Amish
religious groups objected to the state’s requirement that their children attend
school after the eighth grade. They argued that exposing the children to worldly
ways threatened the Amish way of life. Burger’s opinion in support of the Amish
pointed to “almost 300 years of consistent practice, and strong evidence of a
sustained faith pervading and regulating respondents’ entire mode of life.”
Burger empathized with the Amish tradition of family because he could locate it
in the “history and culture of Western civilization [which] reflect a strong
tradition of parental concern for the nurture and upbringing of their children.”
With that reference, he rejected Douglas’s dissent, which argued for an
examination of the rights of children. He praised the Amish for reflecting “many
of the virtues in Jefferson’s ideal of the ‘sturdy yeoman’ who would form the
basis of what he considered as the ideal of a democratic society.” For such a
traditional practice, “[a] way of life that is odd or even erratic but interferes with
no rights or interests of others is not to be condemned because it is different.” In
Thomas v. Review Board of the Indiana Employment Security Division (1981)
Burger expressed similar admiration for a Jehovah’s Witness who objected to
being assigned to fabricate turrets for military tanks: “[R]eligious beliefs need not
be acceptable, logical, consistent, or comprehensible to others in order to merit
First Amendment protection.”

The sympathy, however, was not unlimited. The “but” clause in Yoder had
said as much: An “odd or erratic” practice remained merely quaint so long as it did
not interfere with the “rights or interests of others.” The intimation in Lemon
became explicit in Yoder: “It cannot be overemphasized that we are not dealing
with a way of life and mode of education by a group claiming to have recently
discovered some ‘progressive’ or more enlightened process for rearing children
for modern life.” Indeed, in Cruz v. Beto (1972), when the Court held that state
prisons had to grant Buddhists rights equal to those of other religions, Burger
wrote a separate opinion concurring in the result, with the comment that Texas
prisons could not be required to “provide materials for every religion and sect
practiced in this diverse country.”
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Nowhere was Burger’s Blackstone-like satisfaction with the status quo more
evident than in his majority opinion in Marsh v. Chambers (1983), upholding the
right of the Nebraska legislature to employ a chaplain to open each session with
a prayer:

The opening of sessions of legislative and other deliberative public bodies
with prayer is deeply embedded in the history and traditions of this country.
From colonial times through the founding of the Republic and ever since,
the practice of legislative prayer has coexisted with the principles of
disestablishment and religious freedom.

He concluded with a familiar refrain, but one which also pointed to the chief
difficulty with his base in history—those practices with a sufficiently long
historical pedigree tended also to be the ones with the least-fervent religious
content. Time tended to sap their verve:

In light of the unambiguous and unbroken history of more than 200 years,
there can be no doubt that the practice of opening legislative sessions with
prayer has become part of the fabric of our society. To invoke Divine
guidance on a public body entrusted with making the laws is not, in these
circumstances, an “establishment” of religion or a step toward
establishment; it is simply a tolerable acknowledgment of beliefs widely
held among the people of this country.

The starkest example of this demystification of religion came in Lynch v.
Donnelly (1984). In that case, Burger wrote the Court’s opinion to explain why
there was no violation of the Establishment Clause in a city’s use of a créche in
its Christmas display. In one of his longest accounts of the history of religion and
government, he pointed to the use of chaplains as well as to formal declarations
of thanks and of prayer, concluding that there was “pervasive” “evidence of
accommodation of all faiths and all forms of religious expression, and hostility
toward none.” Most important, he noted that all levels of government had “taken
note of a significant historical religious event long celebrated in the Western
World.” He rejected the Lemon test, preferring to focus “on the créche in the
context of the Christmas season.” He conceded that the créche was a religious
symbol, but he minimized its significance, preferring to persevere with his
defense of a “celebration acknowledged in the Western World for 20 centuries,
and in this country by the people, by the Executive Branch, by the Congress, and
the courts for 2 centuries....” To forbid the use of this one passive symbol, he
continued,

would be a stilted overreaction contrary to our history and to our
holdings.... We are unable to perceive the Archbishop of Canterbury, the
Bishop of Rome, or other powerful religious leaders behind every public
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acknowledgment of the religious heritage long officially recognized by the
three constitutional branches of government.

Thus, from his earliest opinions, Burger based his conclusions on traditional
relationships that constituted the “ordered liberty” he so valued. His vocabulary
was not that of a syllogism originating in a constitutional phrase. Instead, he
looked to Anglo-American history to show that in the field of religion the state
must not intrude into certain relationships; neither should religious institutions
intrude into the proper sphere of the state. As Burger explained in Lemon,

Under our system the choice has been made that government is to be entirely
excluded from the area of religious instruction and churches excluded from
the affairs of government. The Constitution decrees that religion must be a
private matter for the individual, the family, and the institutions of private
choice, and that while some involvement and entanglement are inevitable,
lines must bedrawn.

Threats to “Ordered Liberty”

Two of his later opinions well illustrate the twin exclusions Burger mentioned. In
National Labor Relations Board v. Catholic Bishop of Chicago (1979) he
invoked the “area of religious instruction” to explain why the NLRB could not
assert jurisdiction over lay faculty members at Catholic high schools. Although
that opinion purported to be based on the legislative history of the National
Labor Relations Act, the constitutional import was clear. Burger had first
emphasized the “impressionable age of the pupils” in Lemon; he repeated the
image in Tilton v. Richardson (1971) and in Yoder. In Catholic Bishop he now
returned to that theme by recalling that “[t]he key role played by teachers in such
a school system has been the predicate for our conclusions that governmental aid
channeled through teachers creates an impermissible risk of excessive
governmental entanglement in the affairs of the church-operated schools.” Seen
in that light, it was inevitable that “the Board’s inquiry will implicate sensitive
issues that open the door to conflicts between clergy-administrators and the
Board, or conflicts with negotiators for unions.”

In Larkin v. Grendel’s Den Inc. (1982). He invoked the other exclusion, that
of churches “from the affairs of government,” to explain why churches could not
be given a veto over the grant of liquor licenses. “The Framers did not set up a
system of government in which important discretionary governmental powers
would be delegated to or shared with religious institutions.”

The argument from “experience and history” did not always lead Burger to
support a statute. For example, in McDaniel v. Paty (1978) he wrote to explain why
a Tennessee statute violated the Free Exercise Clause when it barred ministers
from being delegates to the state’s constitutional convention. In that case, the
history showed that Tennessee had come to stand almost alone in its prohibition,
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with the result that “the American experience provides no persuasive support for
the fear that clergymen in public office will be less careful of anti-establishment
interests or less faithfulB to their oaths of civil office than their unordained
counterparts.”

Likewise, history provided little security for a religious practice that
challenged a principle vital to ordered liberty. Thus, when an Amish farmer
claimed an exemption from Social Security taxes, Burger rejected the claim in
United States v. Lee (1982). “To maintain an organized society that guarantees
religious freedom to a great variety of faiths requires that some religious
practices yield to the common good.” In his view, Social Security was a valuable
part of the organized society; to permit exceptions threatened both the Social
Security system and the society itself. See also Bowen, Secretary of Health and
Human Services, et al. v. Roy, (1986) for Burger’s opinion that the Free Exercise
Clause is not violated by requiring Native Americans to provide a Social
Security number.

Similarly, not even a claim of free exercise could protect discrimination on the
basis of race. The claim was a small part of a private school’s attempt to retain
its tax-exempt status. Nevertheless, Burger rejected it and all other attempts. The
basis for his majority opinion in Bob Jones University v. United States (1983)
was again history—the history of the concept of “charity”: “Tax exemptions for
certain institutions thought beneficial to the social order of the country as a
whole, or to a particular community, are deeply rooted in our history, as in that
of England. The origins of such exemptions lie in the special privileges that have
long been extended to charitable trusts.” In turning to the requirement that there
be a public benefit, Burger resorted to a standard he had ostensibly rejected in
Walz. In fact, in Bob Jones he found it unnecessary to inquire into the
university’s contribution to society. He implicitly reasoned that the university’s
discriminatory practices were so beyond the norm of acceptable conduct that no
public benefit could rescue it. “A corollary to the public benefit principle is the
requirement, long recognized in the law of trusts, that the purpose of a charitable
trust may not be illegal or violate established public policy.” Burger found that
the strong public policy against discrimination sufficed to deny the schools’
claims to be tax exempt.

Thus the religion Burger favored was not the one he described in Walz—one
that took ““strong positions on public issues [and engaged in] vigorous advocacy
of legal or constitutional positions.” Instead Burger supported claims of religious
freedom that contributed to “ordered liberty.” The churches in Walz fostered
“moral or mental improvement”; the Amish in Yoder recalled a simpler, more
ordered time; the prayers in the Nebraska legislature were part of a rich tapestry
of experience. Buddhists in a Texas prison were not part of the tapestry; opponents
of nativity scenes in Christmas displays challenged the proper order, as did
annual debates about public funding for religious schools. The religion protected
by the First Amendment was one that could be accommodated because it had
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reached its own accommodation. It was the “substantial yeoman” who knew his
place in the order of things.

Walter F.Pratt, Jr.
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Cantwell v. Connecticut 310 U.S. 296 (1940)

Chief Justice Harlan Fiske Stone once described the Jehovah’s Witnesses as
“pests,” yet at the same time noted that they “ought to have an endowment in
view of the aid which they give in solving the legal problems of civil liberties.”
In the early 1940s a series of cases involving Jehovah’s Witnesses forced the
Supreme Court to confront a host of speech and religion questions, and in doing
so it rewrote much of First Amendment jurisprudence.

The Witnesses are and always have been a small group within the larger
religious community, but the group is a proselytizing sect that calls on its
adherents to go into the community and preach the Word of God as they see it.
The Witnesses, however, not only advocated their faith but also insisted that all
other faiths were false; they would stop whomever they could on the street to
inform them of the error of their ways and to try to convert them. Beyond that,
the Witnesses took the biblical injunction against bowing down to graven images
to include any form of secular symbol, such as the nation’s flag, since they
viewed patriotism as a form of secular religion. With World War II already
under way in Europe, and the United States being drawn into the fray, Americans
had little sympathy for either Jehovah’s Witnesses or any other group whose
patriotism might be in doubt.

The Witnesses regularly solicited from door to door, tried to sell their
publications on the streets, and held parades and public meetings to gain new
adherents to their sect. None of these activities by themselves seemed noxious to
local authorities, but all of them fell under either state or local regulations that
had long been considered legitimate exercises of the police power. Although the
Witnesses could have secured the necessary permits or licenses, many of which
required no more than registration with a clerk, they refused to do so on religious
grounds, since they interpreted such registration as bowing to a temporal
authority that they did not recognize as superior to divine authority.

The cases that came before the Court would have been difficult in any event,
given the state of First Amendment jurisprudence at the time. It was unclear
whether the objections raised by the Witnesses came under the Freedom of
Speech Clause or the Free Exercise Clause: Were local authorities trying to stifle
the Witnesses because they disagreed with their religious views, or were they
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muzzling them because of their alleged disloyalty? Moreover, state and local
governments insisted that seeking donations or attempting to sell religious
pamphlets on the street constituted nothing more than regular solicitation or a
commercial transaction, both of which should be subject to the valid regulations
that applied to others seeking funds or selling goods.

Ever since Palko v. Connecticut (1938), in which Justice Cardozo had
announced the doctrine of selective incorporation of parts of the Bill of Rights to
the states, the Witnesses had been trying to convince the courts to nationalize the
Free Exercise Clause to protect them from regulation by the states. The Witnesses
had brought this claim before the High Court twice, in Lovell v. Griffin (1938)
and in Schneider v. Irvington (1939). In both instances they had won rulings
setting aside convictions for violating local solicitation ordinances. But the
Court, in both cases, had refused to accept the religious freedom arguments put
forth by the Witnesses instead deciding the cases on more accepted
interpretations of the Freedom of Speech Clause.

Then came the arrest of Newton Cantwell and his two sons, Jesse and Russell,
each of whom claimed to be an ordained minister of the Witnesses, in New
Haven, Connecticut. The Cantwells had set up a small table on Cassius Street in
a heavily Catholic section of the city; on it they had a portable record player as well
as a number of Witness publications. They would ask passersby whether they
could play the record, which was entitled “Enemies” and which attacked all
other religions, but especially Catholicism. Jesse approached two men and asked
them whether they would listen to the record; they agreed, but when they heard
the anti-Catholic message, they grew angry and warned Cantwell that he had
better move on or be prepared to face the consequences. The Cantwells left, but
police later arrested them, and they were tried and convicted on five counts,
including soliciting without a license and the common-law offense of inciting a
breach of the peace. The Connecticut Supreme Court upheld the convictions on
appeal (State of Connecticut v. Russell Cantwell et al. [Conn., 1939]).

The Witnesses appealed to the U.S. Supreme Court, which heard oral argument
on March 29, 1940. Hayden C.Covington represented Jesse Cantwell, while the
attorney general of Connecticut, Francis A.Pallotti, defended the state’s position.

The unanimous decision, delivered for the Court by Justice Owen J.Roberts on
May 20, 1940, invalidated the convictions on free exercise grounds and finally
gave the Witnesses the victory they had been seeking. Moreovei; the Court
incorporated the Free Exercise Clause of the First Amendment and applied it to
the states.

Roberts agreed that state and local authorities could require licenses for
religious or other types of solicitation, but he found the statute deficient because
of the arbitrary authority it placed in the hands of the secretary of the public
welfare council. The secretary could, without any restraints, choose to find that a
particular group did not meet the requirements of a religious body and thus with-
hold issuance of the necessary permits. This was no mere time, place, or manner
regulation, which the state could impose on any would-be speaker provided it did
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so in a content-neutral manner; the statute was too vague in providing guidance
to the secretary about what constituted a legitimate religious group.

In a similar manner Roberts found the old common-law crime of inciting a
breach of the peace to be too vague in definition when compared with the
mandate of the First Amendment. But the essential part of the decision came in
Roberts’s avowal that the Fourteenth Amendment’s Due Process Clause applied
the strictures of the Free Exercise Clause to the states:

The fundamental concept of liberty embodied in [the Fourteenth]
Amendment embraces the liberties guaranteed by the First Amendment.
The First Amendment declares that Congress shall make no law respecting
an establishment of religion or prohibiting the free exercise thereof. The
Fourteenth Amendment has rendered the legislatures of the states as
incompetent as Congress to enact such laws.

Roberts went on to discuss the problem of the dichotomy between belief and
conduct, and he reiterated the holding from Reynolds v. United States (1879)
that, although belief is protected from any governmental interference, conduct
“remains subject to regulation for the protection of society.” However, that power
to regulate “must be so exercised as not, in attaining a permissible end, unduly to
infringe the protected freedom.” In this case, the power had gone too far.
Cantwell is significant primarily for two reasons. First, it continued the
process of incorporation that would ultimately bring most of the protections of
the Bill of Rights into play against the states as well as the federal government.
Second, the Court began to differentiate between the speech and religion clauses
of the First Amendment, although that process would take several more years
before a clear religion—as opposed to a speech—jurisprudence appeared. Until
Cantwell the Court had made no distinction in treating claims under the speech
and religion clauses, and in the next Witness case, in which the Gobitis children
were expelled from school for refusing to salute the flag (Minersville School
District v. Gobitis [1940]), the Court retreated to a speech test. But by the second
flag salute case (West Virginia State Board of Education v. Barnette [1943]),
attention shifted back to delineating religious exercise from speech.
Melvin I.Urofsky
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Catholicism in America

The original Catholic population of the United States in the colonial period
was minuscule and was concentrated primarily in Maryland and Pennsylvania. A
few Catholics also trickled into the New Netherlands Colony during the Dutch
period. In his report to the Vatican in 1785, John Carroll, who would become the
first American bishop, estimated the total Catholic population at no more than
twenty-five thousand.

The Colonies and Catholitism

Colonial America had little liking for Roman Catholicism, and the bulk of
colonial charters and religious legislation discriminated against its creed and
penalized its practice. The hatred and distrust of the Catholic Church in the
American colonies had a long pedigree. From Henry VIH’s break with Rome
(1533) through the persecutions of Bloody Mary’s reign (1553—1558) to the plots
of Elizabethan and Jacobean England (such as the Babbington Conspiracy and the
Gunpowder Plot of Guy Fawkes), Catholics were seen as opponents of religious
liberty and traitors to England.

Foreign policy issues further underminedC tolerance for Catholics. During the
entire colonial period the primary foreign enemies of Great Britain—Spain and
France—were continental Catholic powers. Irish uprisings, with their incredible
brutalities, were often blamed on Catholicism, and many in England and the
colonies firmly associated Catholicism with the unconstitutional plottings of
James II (1685-1688) before the Glorious Revolution. Indeed, many Anglo-
Americans saw a direct tie between Catholicism and despotism.

The heavily Puritan population of New England, furthermore, believed Roman
Catholicism to be the Whore of Babylon and the papacy to be the very
Antichrist, who had been prophesied. Massachusetts Bay Colony was a center of
anti-papist agitation, and within the first year of the colony’s existence Sir
Christopher Gardiner was expelled on suspicion of Catholic belief. A 1647 law
decreed banishment for any priest found in the colony—and death for any who
returned from banishment. The legal prohibition on the celebration of Christmas
was yet another of the antipopery devices of the Puritan colonial establishment.

An exception was Maryland, which was a proprietary colony under a 1632
charter granted to the Catholic peer Sir George Calvert, Lord Baltimore, who
enjoyed the patronage of all churches within the colony. Fear of reaction both in
England and in neighboring colonies precluded the possibility of making
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Catholicism the official religion of Maryland. In addition, because few English
Catholics were willing to settle in America, the colony had a Protestant majority
throughout its history. In 1649, with that majority growing rapidly, Lord Baltimore
secured the Act of Toleration to protect the Catholic minority. In the wake of the
Puritan Revolution, or English Civil War, Lord Baltimore was banished from his
own colony, the Act of Toleration was repealed, and Catholics were banned from
officeholding.

Later, in New York, no-popery agitation was ignited by James II’s
appointment of Thomas Dongan, a Catholic, as royal governor. The Glorious
Revolution permitted the colony the opportunity to replace Dongan with Jacob
Leisler and to enact a series of penal laws that disenfranchised Catholics, denied
them office, and ordered their arrest.

Only Pennsylvania and Rhode Island proved havens for Catholics, and, in
the former, London forced the Quaker-dominated assembly to deny
officeholding to the adherents of Rome.

With the threat to the colonies coming from France and Spain in a series of
wars between 1690 and 1763, fear of papist treachery increased, and various
colonies—especially Georgia, Virginia, and Maryland—moved to disarm
Catholics, forbid their acting as guardians or witnesses, exclude them from
militia companies, and so forth.

Maryland in 1755 passed a double assessment on the lands of Catholics. With
the outbreak of the Seven Years” War, Pennsylvania disarmed Catholics,
expelled them from the militia, and increased their taxes as well as listing them
publicly so that they might be kept under observation.

New York, beginning in 1698, disarmed Catholics, required them to post a
bond for their good behavior, and later denied them the franchise and threatened
their priests with life imprisonment.

Connecticut denied office to Catholics in 1724 and, in 1743, revoked all
protections that Catholics had enjoyed, effectively eliminating all Catholic
churches from the colony. New Hampshire in 1752 required an oath against
Catholicism by members of the legislature.

The Revolution and Catholicism

The era of the American Revolution was not without its own special anti-
Catholicism. Reaction in America to the Quebec Act of 1774—which provided
for the establishment of the Catholic Church in the conquered colony of Quebec
—was severe, with rumors spreading of George IIFs alleged secret conversion to
Rome.

In general, however, the era of the Revolution saw an improvement in the
condition of Catholics. Symbolically, Charles Carroll, of the prominent
Maryland Catholic family, signed the Declaration of Independence. Of greater
significance, the wartime alliance with France and Spain and the need to keep
internal harmony in the colonies led to concern over Catholic sentiment. General
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George Washington wrote to several state legislatures to urge an end to Guy
Fawkes Day celebrations, which in the colonies had ordinarily culminated with
the burning of the pope in effigy.

The liberalizing of state constitutions brought some degree of relief to
Catholics in some areas during the Revolution. For example, in 1776 Pennsylvania
and Maryland included specific grants of religious liberty in their new organic
laws that were broad enough to protect Catholics.

When the new Constitution of the United States was proposed to supersede the
Articles of Confederation, it included a clause in Article VI guaranteeing that the
federal government could never impose religious tests for office. And when the
Bill of Rights was adopted subsequent to the Constitution’s ratification in 1789,
the First Amendment seemed to promise governmental neutrality among the
denominations—at least on the federal level—but neither of these clauses
affected state control of religious matters. Many states (including New Jersey,
which kept its religious restrictions until the decade after the Civil War) reserved
public office to Protestants, since the Establishment and Free Exercise Clauses,
like all of the Bill of Rights, did not originally apply to the states.

The more liberal stance of the federal government and the liberalizing
conditions in the country from 1790 through the 1820s helped to produce better
conditions for Catholics. Vermont dropped its penal laws in 1786, as did South
Carolina in 1790 and New Hampshire in 1792. Delaware adopted general white
adult male suffrage, while Georgia abolished its religious test for office.
Connecticut disestablished the Congregational Church in 1818; Massachusetts
did likewise in 1833.

New York had allowed residency by Catholics but had denied naturalization to
anybody who refused an oath abjuring all loyalty to foreign princes (including
the pope). In 1822 it abolished that requirement.

This period of liberalization was marred only by minor events, such as the
popular hostility to Rome’s consecration of an American bishop, John Carroll, in
1790, and the simultaneous creation of an American diocese—the Diocese of
Baltimore—which was coterminous with the boundaries of the new Republic. In
part, at least, this opposition spread as much from hostility to hierarchy and
“feudal” forms as from anti-Catholic hysteria.

During the early era of creation and reform in the new Republic, the Federalist
Party was the locus of anti-Catholic suspicions. Partly, the New England roots of
the Federalists were reflected in this prejudice, but the events of the French
Revolution and its aftermath led to an intensification of that bias. Although the
Catholic Church was persecuted by the Jacobin radicals, this detested revolution
arose in a nominally Catholic populace. The Irish Rebellion of 1798 added fuel
to the fire, for Irish Catholics and Irish Jacobins fought side by side—with the
French supplying material aid—against the Anglo-Irish Protestant establishment.

Furthermore, the Concordat between Napoleon and Pope Pius VII seemed to
confirm the worst of Federalist fears. The most anti-Catholic measure enacted on
the federal level at this time was the Alien Act, which extended the probationary
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period before naturalization from five to fourteen years, and which was passed
along with the Sedition Act. Not coincidentally, these acts were passed in 1798,
the year of the great Irish Rebellion.

Rising Nativist Sentiments

Federalist opposition to Catholics was not exclusively ideological, however, for
Catholics, like most of the new immigrants, flocked in disproportionate numbers
to the Democratic-Republican Party of the Jeffersonians. When the
representatives of the New England states (with New York in observer status)
met in the closing days of the War of 1812, at the Hartford Convention, one
proffered amendment to the U.S. Constitution proposed that naturalized citizens
be banned from all offices, just as the Constitution already banned them from the
presidency (Article II, Section 1).

With the rise in European immigration during the 1820s and 1830s, anti-
Catholicism increased. In part, a general nativist feeling was arising, springing
from the reaction to the influx of paupers and the lowering of wages through the
increased competition for jobs. But old biases also seemed to be reignited by the
Papal Jubilee of Leo XII in 1827, with its splendid pomp, and by the meeting of
the Provincial Council of Catholicity in America in 1829, with its call for the
establishment of parochial schools and its denunciation of “corrupt translations
of the Bible.”

A simmering controversy of the 1820s flared up in various cities—including
Baltimore, New Orleans, Philadelphia, and Charleston—over the question of the
rights of trustees of churches to control funds and to appoint their own pastors.
Laws designed specifically to fit Protestant habits and doctrines were ill suited to
the customs and beliefsC of the Catholic Church in regard to ecclesiastic
structure and control. Most state laws provided for lay boards to oversee church
funds and church property.

In the South, Bishop John England of Charleston quickly persuaded the
legislatures of North and South Carolina and Georgia to amend their statutes to
provide for alternative forms of control. In Philadelphia, Baltimore, and other
places in the North, the struggle over control was more prolonged and more
bitter, with the church often being stereotyped as hostile to democracy,
authoritarian, and elitist.

The trustees controversy, combined with Pope Leo XII’s Jubilee and the
Provincial Council, created a smoldering resentment of Catholicism. Rising
immigration, especially from Ireland and the Catholic areas of Germany—
spurred by the Irish Potato Famine (1845—-1849) and by the suppression of the
continental rebellions of 1848—supplemented the ranks of Catholics in America.

During the same general period, the Anti-Masonic Party was launched.
Ironically, Masonry and Catholicism were old enemies; but in the reaction
against secrecy, ritual, and supposed elitism, the two organizations became
linked in the public mind with unAmerican ideas and practices.
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Combining with these factors was the new spirit in Protestantism. The period
of the New Measures (sometimes called the Second Great Awakening)—
associated with such preachers as the Reverend Charles G.Finney—saw a rise in
fundamentalist theology, revivalism, and a general religious excitement.

A widespread and large-circulation religious press was active in producing
both tracts and periodic newspapers—including the Boston Recorder, the
Christian Watchman, and the New York Observer—and this press became a
pillar of the nativist movement.

Reaction against Catholic emancipation in Britain was stimulated by the
spread of protesting pamphlets from English Protestant sources and fueled the
fires of American nativist anti-Catholicism. Especially effective in the new
campaign was a salacious emphasis on alleged sexual immorality by the celibate
Catholic nuns and clergy. Such works as Scippio de Ricci’s Female Converts:
Secrets of Nunneries Disclosed and Maria Monk’s Aweful Disclosures aroused
Protestant ire with lurid tales.

In Boston, Philadelphia, and elsewhere, anti-Catholic and anti-Irish riots began
to occur, and Irish homes and Catholic churches were primary targets. In one of
the most famous incidents, the Ursaline convent at Mount Benedict outside
Boston was torched by a mob in August 1834. Other attacks on Catholic property
occurred in other cities, including New York and Philadelphia, but increasing
vigilance by the forces of law and the threat by Catholics to arm to protect their
religious establishments limited the extent of such violence.

From Bigotry to Acceptance

Political opposition to Catholicism increased with the fortunes of the so-called
Know-Nothing Party, or American Party (1854-1856), which was organized
specifically to oppose immigration and Catholicism—the two were rapidly
becoming synonymous in the public mind. The new Republican Party, of course,
became the political organization into which merged a large number of the older,
single-issue parties. The remnants of the Whigs and the Free-Soilers combined
with the Anti-Masonic and the American parties in the body of the Republican
Party, which therefore became a center of anti-Catholic feeling; the Democratic
Party thus received the political loyalties of most immigrants.

In the years immediately following the Civil War, the last remaining states
that placed civil disabilities on Catholics rescinded such laws—as when New
Hampshire and New Jersey in the 1870s abolished its ban on Catholic
officeholding. In these postwar years, anti-Catholicism usually took the form of
attempts to restrict immigration, although before the 1920s the only restrictions
adopted were anti-Asian measures such as the Chinese Exclusion Act and the
Gentlemen’s Agreement with Japan.

In domestic affairs the drive to prevent public funding for parochial schools
was the central manifestation of anti-Catholic bias; to forbid such aid, states
including New York adopted the Blaine Amendment in their state constitutions.
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In addition, theological positions taken by the church under Pope Pius IX—such
as the proclamation of the doctrines of the Immaculate Conception and of papal
infallibility, as well as his promulgation of the Syllabus of Errors, which seemed
to attack the most central beliefs of liberal democracy— drew hostile attention.
The syllabus was utilized by the critics of Catholicism to maintain that the
church was inherently opposed to democracy and that its adherents would not
make suitable citizens for a democratic republic.

Anti-Catholic rhetoric played some role in Populism, in the campaign for
Prohibition, and in support of certain feminist causes, such as the birth control
movement; but the rhetoric was strongest in the movement to restrict
immigration, which achieved significant success in the acts of 1921 and 1923.
Quotas on immigration were based on the prior ethnic composition of the United
States and would, therefore, favor national groups from northern Europe and the
British Isles over those from southern and eastern Europe, who would tend to be
Catholic.

Jewish immigration aroused even greater hostility than Catholic immigration,
and opposition to these new immigrants was not solely on religious grounds;
complexion, habits, politics, and poverty also contributed.

Nativism was in the ascendancy during the isolationist period of the 1920s,
and the Ku Klux Klan, revived in 1915, led in the attempted intimidation of
blacks, Jews, and Catholics. A memorable Supreme Court decision, Pierce v.
Society of Sisters (1925), arose in response to an Oregon law, pushed by the Klan
and its political allies, which required that all children attend public schools. The
obvious object of the law was to close all parochial schools, but the court found
the law unconstitutional.

Perhaps no event demonstrated the depth of anti-Catholic bigotry more than the
reaction to the 1928 presidential campaign of Alfred E.Smith—Democratic
candidate, governor of New York, and a devout Catholic. Rumors spread of a
plot for an armed Catholic takeover or of papal plans to move into the White
House after Smith’s election. When the candidate traveled across Oklahoma by
train, crosses were burned at every junction.

In the 1930s, with the coming of President Franklin Roosevelt’s New Deal and
the forging of the FDR coalition, the so-called Catholic ethnics had a secure
place in the halls of power. Although Catholics had served on the Supreme Court
before—most notably, Chief Justice Roger B.Taney (1836—1864)—people began
to speak of a “Catholic seat.” Associate Justices Frank Murphy (1940-1949),
William Brennan, Jr. (1956-1990), and Antonin Scalia, (1986—present) provide
the examples.

The nomination and election of President John F.Kennedy in 1960 represented
the new acceptance of Catholics in American life. During the late 1940s, the
1950s, and the early 1960s the politics of Roman Catholicism became popular.
Its stern anti-communism, strict sexual morality, and moderate economic
liberalism with a strong commitment to private property enhanced the church’s
image both with the U.S. government and with much of the population.
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The ecumenical council Vatican II and its attendant liturgical reforms seemed
to bring Catholicism more into line with Protestantism, as did its repudiation of
any guilt of “deicide” against the Jews in regard to the crucifixion of Christ and
its viewing of other religions as positive in their holding a portion of the truth
rather than as roadblocks to the reception of the whole truth. In the intellectual
sphere, furthermore, scholars such as John Courtney Murray, S.J., in his We Hold
These Truths, reconciled traditional Catholic political philosophy to modern
liberal democracy.

Catholicism and the Courts

A cloud appeared on the horizon in 1947, however, with the decision in Everson
v. Board of Education. In that case, the Supreme Court upheld a state’s busing of
parochial school students, but in doing so it applied the criterion of “separation
of Church and State” and a “wall of separation” between church and state, based
on the Establishment Clause of the First Amendment. The so-called school prayer
decisions followed in the early 1960s, with such cases as School District
ofAbington Township v. Schempp (1963), Murray v. Curlett (1963), and Engel v.
Vitale (1962) holding that official prayers and other religious exercises, such as
bible readings, were unconstitutional establishments of religion. To Catholic
sensibilities this smacked of hostility to religion by the state. On the practical
side a long series of decisions, culminating in Lemon v. Kurtzman (1971),
precluded most forms of state aid to Catholic schools.

Supreme Court decisions beginning in the late 1950s effectively struck down
most antipornography, antiobscenity, and antiblasphemy laws—to a chorus of
denunciations byC Catholic clergy and lay leaders. The sexual revolution of the
1960s saw the repeal of many local and state laws against fornication, adultery,
sodomy, and birth control. Pope Paul VI’s encyclical Humanae Vitae, restating
traditional Catholic opposition to artificial birth control, placed the church at
odds with much of Protestantism and Judaism and with governmental efforts to
restrict world population growth. In Griswold v. Connecticut (1965) the Supreme
Court struck down the last state statute banning birth control devices.

With the two abortion decisions in Roe v. Wade and Doe v. Bolton (1973)
opposition between the secular culture, governmental policy, and the majority of
American churches, on the one hand, and Catholicism, on the other, reached its
zenith. The church regards the fetus as a moral and spiritual person and considers
the medical procedure of abortion to be murder of the unborn. With non-
abortifacient birth control along with illicit sexual relations, Catholics who were
willing to make accommodation between their theology and the circumstances of
a pluralistic society could point out that all those who participated in these evils
were consenting to them.

Just as with the church’s fervent opposition to the liberalization of divorce laws
in the 1950s and 1960s, its opposition to abortion became extremely unpopular
with the mainstream Protestant churches—although it helped to build bridges to
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the fundamentalist community, which had been historically most hostile to
Catholicism.

The rise of feminism has also put pressures on the church. Radical feminists,
both within and outside the church, have demanded not only an end to opposition
to abortion but also ordination of women, an end to clerical celibacy, elimination
of male imagery and terminology for God, acceptance of lesbian and
homosexual marriage, and a deemphasis on traditional family roles in the
church’s moral theology.

During the Reagan administration the United States extended diplomatic
recognition to the Vatican City for the first time since 1848, although President
Franklin Roosevelt had a personal representative to the Holy See during World
War II. It would appear, however, that U.S.-Catholic relations will remain
strained for some time over a variety of complex moral issues and their vital legal
implications.

Patrick M.O Neil
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Chaplinsky v. New Hampshire 315 U.S. 568 (1942)

Although best known to students of the Constitution as a free speech case,
Chaplinsky v. New Hampshire (1942) may also be seen as a complex controversy
involving religious freedom.

One of a long and important series of cases brought to the Supreme Court
during the 1930s and 1940s on behalf of the constitutional liberties of Jehovah’s
Witnesses, Chaplinsky grew out of the conviction against a street-corner
pamphleteer in Rochester, New Hampshire. While distributing literature for the
Witnesses, Walter Chaplinsky attracted a hostile crowd; at one point during a
heated exchange with bystanders, he characterized “organized religion” as a
“racket.” As police officers were leading Chaplinsky to safety, he confronted the
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city marshal, who had previously warned him to temper his rhetoric. Angrily,
Chaplinsky denounced the officer as a “racketeer” and “a damned Fascist” and
condemned the entire government of Rochester as “Fascist” for failing to protect
his liberties. The marshal arrested Chaplinsky.

Chaplinsky’s political comments not only ended that day’s proselytizing but
also began several years of protracted constitutional litigation. Charged under a
state law that criminalized “offensive, derisive, or annoying” language in public
places, Chaplinsky was convicted, and the state supreme court affirmed. In
reaching this result, the New Hampshire courts excluded, as immaterial, the
defense’s contentions that Chaplinsky was only following his constitutionally
protected religious calling “to preach the true facts of the Bible” and that the city
marshal had failed to protect the free exercise of Chaplinsky’s religious
convictions from suppression by a hostile crowd. Chaplinsky appealed to the U.S.
Supreme Court, claiming that the New Hampshire law violated his freedoms of
speech, press, and religion.

Justice Frank Murphy, who had been appointed to the High Court by Franklin
Roosevelt in 1940, wrote the unanimous opinion rejecting Chaplinsky’s appeal.
Before announcing his famous “two-tier theory” of speech—which held that
certain categories of expression, such as libel or Chaplinsky’s “fighting words,”
fall outside the zone of constitutional protection—Murphy also rejected
Chaplinsky’s other First Amendment claims, including his argument that New
Hampshire had violated his constitutionally protected right to the free exercise of
his chosen religion.

Murphy gave Chaplinsky’s religious argument short shrift. Even if the Court
were to view Chaplinsky’s actions before his confrontation with the marshal and
with the mob as entitled to protection as a religious activity, Murphy argued, this
“would not cloak him with immunity for the legal consequences” of all
subsequent actions. The Court, wrote Murphy, “cannot conceive that cursing a
public officer is the exercise of religion in any sense of the term.”

In one sense, given the political-constitutional context of the early 1940s,
Murphy’s Chaplinsky opinion seems unsurprising. In 1940, for example, Murphy
had joined the Court’s majority—which had included Justices William
0O.Douglas and Hugo L.Black—in holding that school officials could expel a
school student for his refusal, on the basis of doctrines of Jehovah’s Witnesses,
to salute the American flag (Minersville School District Board of Education v.
Gobitis [1940]). Indeed, Chaplinsky was only one of eight cases heard by the
Supreme Court between 1940 and 1942 in which members of Jehovah’s
Witnesses failed to win even one favorable vote from any member of the High
Court.

From another perspective, however, Murphy’s blunt 1942 opinion in
Chaplinsky seems troubling. Murphy himself had agonized a great deal over the
earlier flag salute case, and it had required the personal entreaties of Chief
Justice Charles Evans Hughes to keep the then-first-term justice from joining the
eloquent dissent of Justice Harlan Fiske Stone. The Gobitis decision had been
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followed by many attacks on members of Jehovah’s Witnesses, especially in
small towns such as Rochester, New Hampshire. Chaplinsky simply ignored the
hostile-audience issue and any questions relating to the practices of an unpopular
religious minority. The actions of the marshal, for example, would seem to raise
difficult questions about the neutrality of government officials, an issue made
more glaring by the fact that New Hampshire specifically charged Chaplinsky
with directing his “fighting words” toward the marshal himself, an officer of the
state. Rather than acknowledging difficult issues such as these, Murphy’s
Chaplinsky opinion dismissed any free exercise problem out of hand.

Although Chaplinsky has never been formally overruled and is still an often-
cited case for the proposition that not all First Amendment liberties are absolute,
subsequent decisions have helped to right its strongly prostate, anti-free exercise
tilt. Little more than a year after Chaplinsky, in Murdock v. Pennsylvania (1943),
the Court struck down the conviction of a member of Jehovah’s Witnesses for
violating a local ordinance proscribing distribution of handbills. Justice Black
grounded the majority opinion in free speech and free press doctrines, but Justice
Murphy wrote his own concurrence stressing the free exercise problem he had
ignored in Chaplinsky. “[N]othing enjoys a higher estate in our society than the
right given by the First and Fourteenth Amendments freely to practice and to
proclaim one’s religious convictions,” a liberty enjoyed by “the aggressive and
disputatious as well as the meek and acquiescent.” Such a characterization of
protected religious practice, it could well be argued, might have covered the
activities of Walter Chaplinsky.

Norman Rosenberg
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Chase v. Cheney 58 111. 509 (1871)

In this early case touching on church-state relations, the Illinois Supreme
Court ruled that an Episcopal clergyman’s complaint of bias and procedural
irregularities in an Episcopal disciplinary court—appointed and organized
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according to the rules of the Episcopal Church—was not the business of the civil
courts unless civil or property rights were abused. This case illustrates the way
state courts dealt with intrachurch issues before the U.S. Supreme Court
incorporated (applied) the Free Exercise and Establishment Clauses of the First
Amendment to the states through the Fourteenth Amendment.

The Reverend Cheney had been charged with habitually and deliberately
altering or omitting key doctrinal directions and phrases from the Episcopal Book
of Common Prayer in the performance of activities such as infant baptism. His
bishop, after warning Cheney, formed a commission of inquiry and judgment—
essentially an ecclesiastical court— which found that Cheney had violated his
office by these alterations. Cheney sued in the Superior Court of Chicago, which
restrained the ecclesiastical court from firing Cheney. The ecclesiastical court
then appealed the case to the Illinois Supreme Court.

The Illinois court ruled that the church’s judicial body was largely in
compliance with its own rules and canons. The court ruled that the minister, a
voluntary member of the Episcopal association who accepted with his ordination
the disciplines and laws of that association, was thus properly charged, tried, and
fired. Justice Anthony Thornton asserted that the Supreme Court of Illinois has

no right, and therefore, will not exercise the power, to dictate ecclesiastical
law.... We shall not inquire whether the alleged omission is any offense.
This is a question of ecclesiastical cognizance. This is no forum for such
adjudication. The Church should guard its own fold; enact and construe its
own disciplines; and thus will be maintained the boundary between
temporal and spiritual power.

In assessing Cheney’s “right to preach,” the court held that the right to preach “in
any organized church, with written or printed rules,” is a “qualified” right
contingent on the preacher’s following the rules of the church. And the civil
courts must also follow the rules of the constitutional game to “maintain the
boundary between church and state, and let each resolve in its respective sphere.”
The state must avoid interference in

not only each man’s religious faith, but his membership in the church, and
the rites and disciplines which might be adopted.... Freedom of religious
profession and worship cannot be maintained, if the civil courts encroach
upon the domain of the church, construe its canons and rules, dictate its
discipline and regulate its trials.

Since the clergyman’s civil rights were not endangered and since the civil courts
must refrain from judging, overturning, or enforcing the rules of church entities,
unless they are “acts of licentiousness” or “practices inconsistent with the peace
and safety of the state,” Cheney’s complaint was dismissed.



108 RELIGION AND AMERICAN LAW: AN ENCYCLOPEDIA

The Illinois Supreme Court was unanimous in supporting this result. But Chief
Justice Charles Lawrence and Justice Benjamin Sheldon in a separate opinion
rejected the principle that “a spiritual court is the exclusive judge of its own
jurisdiction.” The concurring justices argued that an “unlawfully constituted”
private court would violate civil rights and therefore that civil courts should
examine the question of jurisdiction “and if they find such tribunal has been
organized in defiance of the laws of the association ...they should furnish such
protection as the laws of the land will give.” In other words, although the justices
did not find the tribunal in this case unlawfully constituted, they believed that it
was the duty of secular courts to determine whether or not the spiritual court
were “exercising a merely usurped and arbitrary power.”

The principle that the state should excuse itself from interference in internal
church affairs has faced a rocky road since 1871. In recent years courts have
generally tried to avoid involvement in the internal workings of churches and
disputes involving departure from doctrine. Of particular note, in Serbian
Eastern Orthodox Diocese v. Milivojevich (1976), the U.S. Supreme Court ruled
that it would not interfere with the decisions of an ecclesiastical court on matters
involving doctrine, polity, and the right of individuals to be members of the
clergy of a particular faith.

L.Sue Hulett
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“Christian Nation” As a Concept in Supreme Court Jurisprudence

At various points during its history the U.S. Supreme Court has characterized
the United States as a “Christian nation.” Although the Court has not made such
a claim in more than half a century, the issue reemerged in 1988, when a letter
from Justice Sandra Day O’Connor characterizing three of the Court’s decisions
as holding the United States to be a Christian nation was utilized in a political
effort by Arizona Republicans to secure a party resolution proclaiming America
to be a Christian country.

During the nineteenth century, the Supreme Court issued many opinions
containing references to the United States as a Christian nation. In Vidal v.
Girard’s Executors (1844), for example, a case involv ing a challenge to a will
on the grounds that it devised property for a purpose “hostile to the Christian
religion,” the Court rejected the will challenge but did characterize the United
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States as a “Christian country.” Similarly, in two slave trade cases, The Antelope
(1825) and The Slavers (1864), the Court characterized the United States as one
of the “Christian nations” of the world. Confronted with the question of the
scope of American consulate jurisdiction, the Supreme Court in Dianese v. Hale
(1875) and In re Ross (1891) resolved the issue by distinguishing between the
“Christian countries” and non-Christian countries of the world. Similarly, the
Court repeatedly legitimated broad congressional control over the property rights
of Indian tribes, noting in Beecher v. Wethersby (1877) that Congress would be
constrained by “such considerations of justice as would control a Christian
people in the treatment of an ignorant and dependent race.” During the last
quarter of the nineteenth century, the Supreme Court decided a number of cases
adverse to the interests of the Mormon religion, relying on the fact, as it said in
Mormon Church v. United States (1890), that certain Mormon practices such as
bigamy were contrary to the “spirit of Christianity.” In Davis v. Beason (1890)
the Court asserted that such practices were contrary to the “laws of all civilized
and Christian countries.”

Perhaps the Court’s most forthright discussion of the notion of the United
States as a Christian nation was in Justice David Brewer’s opinion in Church of
the Holy Trinity v. United States (1892). In that opinion Brewer set forth a
lengthy argument for his claim that the United States is a religious—and
specifically Christian—nation in the context of interpreting legislative intent
behind a congressional statute. Brewer quoted several colonial charters, state
constitutions, and state supreme court decisions that referred to the central
importance of Christian belief in the life of the American people; cited the
practice of various legislative bodies of beginning their sessions with prayer; and
noted the large number of churches and Christian charitable organizations that
exist in every community in the country as evidence that the United States is a
Christian nation. In 1905 Justice Brewer expanded on his Holy Trinity decision
in a series of lectures at Haverford College entitled “The United States Is a
Christian Nation”; the lectures were also published as aC book by the same title.
Brewer’s contemporaries made similar observations about the American polity.
For example, British observer Lord Bryce commented in his 1888 two-volume
study of the United States, The American Commonwealth, that “Christianity is in
fact understood to be, though not the legally established religion, yet the national
religion.”

Since its Holy Trinity decision the Supreme Court has much less frequently
characterized the United States as a Christian nation. In United States v.
Macintosh (1931) the Court rejected an application for citizenship on the
grounds that the applicant, claiming religious objections, had refused to pledge
his unconditional support for this nation’s future war efforts. Justice George
Sutherland, writing for a narrow majority, noted that “[w]e are a Christian
people...acknowledging with reverence the duty of obedience to the will of
God” and that obedience to the nation’s military endeavors was “not inconsistent
with the will of God.”
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The Macintosh decision was the last time that the Court expressly
characterized the United States as a Christian nation. Nevertheless the Court has
continued on occasion to recognize the religious—if not explicitly Christian—
nature of the American people. In Zorach v. Clauson (1952), for example, Justice
William Douglas wrote for a Court majority that “[w]e are a religious people
whose institutions presuppose a Supreme Being” in upholding a New York law
permitting public schools to release students for religious instruction,
notwithstanding compulsory school attendance laws. Similarly, in McGowan v.
Maryland (1961) Justice Felix Frankfurter, writing for the Court, noted the
religious nature of the American people in upholding a state Sunday closing
statute.

Most recently, at least some justices have attempted to distance the Court from
its “Christian nation” heritage. Justice William Brennan, for example, in Lynch
v. Donnelly (1983), criticized the Court’s modern Establishment Clause
jurisprudence, characterizing it as “a long step backwards to the days when
Justice Brewer could arrogantly declare for the Court that ‘this is a Christian
nation.””

Davison M.Douglas
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One of the strongest nineteenth-century statements about the role of Christian
religion in American public life came from Justice David Brewer in the U.S.
Supreme Court’s 1892 decision in Church of the Holy Trinity v. United States.
Brewer wrote for a unanimous Court that “no purpose of action against religion
can be imputed to any legislation, state or national, because this is a religious
people.... [This is a Christian nation.” The context of Brewer’s statement was
the Court’s consideration of whether, as a matter of statutory interpretation, a
federal immigration statute prohibited entry to the United States of an English
(Anglican) priest who was under contract to serve a New York church. The
Court concluded that Congress did not intend the immigration statute to exclude
clergy from entering the country and that any other interpretation would be
inconsistent with the religious principles of this country.

The 1885 federal immigration statute in question prohibited any person or
entity from paying the cost of passage to the United States of any immigrant who
had agreed to perform labor in exchange for the passage. The purpose of the
statute was to stem the tide of cheap, unskilled labor into the United States by
barring those immigrants who were too poor to pay their own transportation
costs. The concern expressed in Congress was that many such laborers did not
assimilate into American culture and disrupted the American labor market by
depressing wages.

At issue in this case was a decision by the Church of the Holy Trinity, an
Episcopal church in New York City, to hire an Englishman and to pay his passage
to New York so that he could serve as the church’s rector. The U.S. government
brought a civil action against the church to recover civil penalties provided for
under the immigration statute; the lower court granted the government’s request.

The Supreme Court conceded that the literal language of the statute appeared
to cover the English rector. The Court concluded, however, that the statute must
be construed in light of congressional purpose as well as its literal language. The
Court cited convincing legislative history accompanying the statute to support
the conclusion that Congress had intended the statute to cover only laborers, not
professionals such as clergymen. This was one of the earliest uses of legislative
history by the Court.

Justice Brewer, however, was not content to rest his argument merely on what
appeared to be the clear legislative purpose of Congress. Brewer proceeded to
spend the bulk of the opinion setting forth evidence for the proposition that the
United States is a religious—and specifically Christian—nation and that
therefore Congress would not have enacted a statute that had an adverse effect on
Christian religion. Brewer, the son of a Congregationalist missionary to Asia
Minor, quoted several colonial charters, state constitutions, and court decisions
that referred to the importance of Christian belief in the affairs of the American
people; cited the practice of various legislative bodies of beginning their sessions
with prayer; and noted the large number of churches and Christian charitable
organizations that exist in every community in the country as evidence that this
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is a Christian nation. In so doing, Brewer ex pressed the prevailing nineteenth-
century Protestant view that America is a Christian nation.

Brewer expounded on the influence of Christianity on American life in other
opinions, such as Fong Yue Ting v. United States (1893), and in a book, The
United States Is a Christian Nation, based on a series of lectures that he
delivered at Haverford College.

Davison M.Douglas
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Religious liberty is often regarded as one of the cornerstones of the freedom
enjoyed by Americans. Indeed, many of those who first came to settle America
were motivated by a desire to escape the religious intolerance and persecution
that pervaded the political and social institutions in much of Europe and the rest
of the world. But even in a culture that professes a strong commitment to the
values of religious freedom and religious pluralism, pressures toward conformity
have arisen to challenge the scope and depth of that commitment.

Enforcing Conventional Norms

When religious individuals or communities have sought to engage in rituals that
have been perceived to run counter to conventional norms, they have frequently
been met by public criticism, hostility, and repression. One example of such
reactions can be found in efforts by the City of Hialeah, Florida, to prevent the
Church of the Lukumi Babalu Aye from establishing a church and practicing the
ritual of animal sacrifice.

The Church of the Lukumi Babalu AyeC and its congregants practice the
Santeria religion (the Lukumi religion, sometimes referred to as Yoba or
Yoruba), which originated almost four thousand years ago with the Bantu people
of Africa. During the sixteenth through eighteenth centuries many Santeria
practitioners were enslaved and brought to the eastern region of Cuba. As slaves
and later as free people they were subjected to pervasive discrimination and
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social stigma because of their religious beliefs and practices, which were
forbidden until they began to be syncretized with Catholicism. Adherents of
Santeria largely remained “underground” when they began to emigrate to the
United States from Cuba in the 1950s and 1960s. A principal reason for the
failure of Santeria to receive significant social acceptance in the United States—
and especially in South Florida, where as many as sixty thousand adherents now
live—is widespread public disapproval or suspicion of some of its central tenets
and rituals. One of the most controversial of these rituals is the practice of
animal sacrifice.

In the Santeria faith, animals—including chickens, goats, sheep, and turtles—
are sacrificed as an integral part of religious ceremonies. The sacrifice is performed
by a priest and an apprentice. The animals are killed in a usually brief ceremonys;
an animal is placed on a table, and a priest punctures its neck with a knife.
Sometimes the animals are consumed following a ceremony; sometimes—for
example, when the sacrifice is part of a healing rite—they are not consumed.

In June 1987 the church leased land in the City of Hialeah and decided to
establish a house of worship as well as a school, cultural center, and museum on
the property. Church members, led by their president and priest, Ernesto
Pichardo, began the process of applying to the local zoning authorities for the
appropriate licenses and approvals, and they made other arrangements to prepare
the property for the construction of the planned facilities. Although the church
encountered a number of obstacles in obtaining the necessary permits and
approvals, by ear]y August 1987 most of these had been secured. But final, legal
approval to build the place of worship was not easily obtained. As noted,
Santeria incorporates a number of practices and rituals of which many citizens of
Hialeah disapproved.

When the church announced its intention to come out into the open and
practice its religious rituals, including animal sacrifice, it met with considerable
hostility and opposition. The city council held an emergency public session at
which residents, members of the council, and city officials made impassioned
arguments against permitting the church to operate within the city. The crowd
that attended the emergency council session interrupted statements that were
critical of Santeria with cheers; the brief comments made on behalf of the church
by Pichardo, its leader and priest, were met with taunts. The city attorney
commented, “This community will not tolerate religious practices which are
abhorrent to its citizens,” and Councilman Cardoso said that the Santeria adherents
were “in violation of everything this country stands for.” The council’s
president, Councilman Echevarria, asked, “What can we do to prevent the
Church from opening?”

The answer to this question came in the form of a number of ordinances that
the city council adopted in September 1987. Four ordinances specifically
addressed the practice of animal sacrifice. The first noted the residents’ “great
concern regarding the possibility of public ritualistic animal sacrifices” and
declared the city policy “to oppose the ritual sacrifice of animals” within Hialeah.
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It also announced the intent to prosecute any person or corporation engaging in
such a practice. A second ordinance prohibited animal sacrifice, defined as “to
unnecessarily kill, torment, torture, or mutilate an animal in a public or private
ritual or ceremony not for the primary purpose of food consumption,” and it
prohibited owning or possessing an animal “intending to use such animal for
food purposes.” It limited its application to the sacrifice of animals for “any type
of ritual” and contained an exemption for slaughtering by “licensed establishment
[s]” of animals “specifically raised for food purposes.” A third ordinance—
declaring that animal sacrifice was contrary to the public health, safety, and
morals of Hialeah—provided that “[i]t shall be unlawful for any person, persons,
corporations or associations to sacrifice any animal within the corporate limits of
the City of Hialeah, Florida.” The fourth ordinance provided an exemption to the
prohibition against slaughtering animals for the slaughter or processing of “small
numbers of hogs and/or cattle per week in accordance with exemption provided
by state law.” All these ordinances were passed by unanimous vote. Violations
were punishable by fines of up to $500 and by up to sixty days in jail.

In addition, the city adopted an ordinance which incorporated a Florida statute
that prohibited cruelty to animals. Although this statute was limited to the
“unnecessary” or “cruel” killing of animals, according to an opinion solicited by
Hialeah officials from the Florida attorney general’s office, the ritual sacrifice of
animals was considered unnecessary and thus was subject to the law’s
prohibition.

Violation of Free Exercise?

All these ordinances prohibited the church from obtaining the necessary official
permission to begin operations at its facility—at least, as long as it intended to
perform animal sacrifices there. In response, the church and Ernesto Pichardo
filed suit in federal court seeking a declaration that the city’s efforts to prevent
the church from establishing its place of worship and to prevent its devotees from
practicing the rituals of Santeria violated the federal constitutional guarantee of
religious liberty. Specifically, the plaintiffs claimed that the city’s actions
violated the Free Exercise Clause of the First Amendment to the U.S.
Constitution. They sought an injunction to block the enforcement of the
ordinances described, along with damages for the violation of their constitutional
rights.

In 1989 the federal district court rejected the free exercise challenge. Stating
that constitutional protection for religious freedom was not absolute and noting
that the ordinances regulated religious conduct instead of beliefs, the court held
that the ordinances did not represent efforts to target religious activity as such.
Instead, the court found that the ordinances were animated by secular purposes
and that they had secular effects—including the prevention of cruelty to animals,
protection of the public from potential health hazards associated with the
maintenance and disposal of animals used for sacrifice, and the protection of
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children from any psychological trauma that might be associated with observing
animal sacrifices. The court found these secular purposes and effects to be
“compelling” and held that they outweighed any burdens which the prohibition of
sacrifices might impose on Santeria adherents. The court refused to grant the
plaintiffs an exemption from the ordinances, finding that “a religious exception
for Santeria practitioners is simply unworkable.” The Court of Appeals for the
Eleventh Circuit affirmed the district court’s decision in a one-paragraph
decision, and so the case proceeded on appeal to the U.S. Supreme Court in
Church of the Lukumi Babalu Aye, Inc. and Ernesto Pichardo v. City of Hialeah
(1993).

The Supreme Court’s Framework

In a unanimous decision the Court reversed the lower courts and held that the
Hialeah ordinances did indeed violate the First Amendment’s guarantee of
religious liberty. In an opinion delivered by Justice Anthony Kennedy the Court
rejected the argument that the challenged ordinances could be justified in terms
of secular purposes or effects. The Court applied the analytical framework that
had been established in Employment Division, Department of Human Resources
of Oregon v. Smith (1990). According to that framework, the free exercise
guarantee comes into play only when the government regulates religious beliefs
or enacts (or applies) regulations aimed at religiously motivated conduct. When a
regulation is neutral with respect to religion and is generally applicable both to
religious and to nonreligious conduct, the fact that it imposes obstacles to
religious conduct is of no constitutional consequence.

The Court concluded that the challenged ordinances were not neutral with
respect to religion and that they were not laws of general application. None of
the ordinances explicitly referred to the Santeria religion or its rituals, but the
Court’s analysis of their structure (e.g., the nature of the activity regulated, the
nature of the activity left unregulated, and the scope of the prohibitions in light
of the secular purposes offered in their defense by the city)—along with the
legislative history leading up to the ordinances’ enactment—Iled the Court to
conclude that the ordinances constituted “religious gerrymandering.” The Court
noted, for example, that the ordinances’ exemption of the killing of animals for
the primary purpose of food consumption allowed almost all killings of animals
except for religious sacrifice. The Court took special note of the fact that the
ordinances did not prohibit the kosher slaughter of animals—a fact of particular
significance given the large Jewish population in South Florida. Noting thatC “[t]
he Free Exercise Clause protects against governmental hostility [toward religion]
which is masked, as well as overt,” the Court concluded that “[t]he record in this
case compels the conclusion that suppression of the central elements of the
Santeria worship service was the object of the ordinances.”

Having found Hialeah’s ordinances to have been enacted for the purpose of
prohibiting Santeria animal sacrifice, the Court applied “strict judicial scrutiny.”
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According to this test, the city was required to show that the ordinances
advanced “interests of the highest order” and that they were “narrowly tailored in
pursuit of those interests.” The Court noted that only in “rare cases” could a law
withstand this test, and it found that this was not such a case. Most often, when
the Court applies strict scrutiny, it invalidates laws because they are not narrowly
tailored to further the interests advanced on their behalf. This was the case here:
The Court found that the ordinances were both too broad and too restrictive in
terms of furthering such interests as public health and prevention of cruelty to
animals. Only religious conduct that implicated these interests was prohibited,
and only religious rituals of Santeria were affected (whereas kosher slaughter
was not affected). The Court went on to conclude that the ordinances were also
unconstitutional because they did not advance legitimate and compelling
government interests, in part because any legitimate interests were furthered only
marginally, if at all.

In addition to Justice Kennedy’s majority opinion, three justices filed
concurring opinions. Justice Antonin Scalia (joined by Chief Justice William
Rehnquist) wrote separately to argue that the Hialeah ordinances were
unconstitutional because their purpose or object was to disfavor the religion of
Santeria. But he objected to that part of Justice Kennedy’s opinion which found
that the city council was subjectively motivated by animosity or disapproval of
Santeria, and that this religious motivation was a reason for finding the
ordinances to be unconstitutional. According to Scalia, whether or not religious
motivation exists is simply irrelevant in analyzing First Amendment religion
clauses.

Justice David Souter also wrote a concurring opinion, largely devoted to
criticizing the Supreme Court’s 1990 decision in the Smith case and arguing that
the Court’s conclusion there—that the First Amendment does not apply to neutral
laws of general applicability—should be reexamined.

Finally, Justice Harry Blackmun wrote a concurring opinion (joined by Justice
Sandra Day O’Connor), which also criticized the First Amendment analysis
adopted by the Court in Smith. Justice Blackmun also made a point that is worth
emphasizing: He agreed that the Hialeah ordinances were unconstitutional
because they singled out Santeria sacrificial practice for disadvantageous
treatment; however, he noted that this does not necessarily mean that the
government is powerless to enact laws whose purpose is clearly secular—say the
prevention of cruelty to animals—and to apply such laws in ways that burden or
even prohibit religiously motivated conduct. As long as such a law is generally
applicable to both religiously and nonreligiously motivated conduct, it would
probably be upheld against constitutional challenge under the Smith analysis.
And even those justices who have expressed disagreement with Smith might well
also find that such a general law could constitutionally be applied to religiously
motivated animal sacrifice. As Justice Blackmun noted: “[TThe question whether
the Free Exercise Clause would require a religious exemption from a law that
sincerely pursued the goal of protecting animals from cruel treatment” is one that
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the Court was not required to reach in this case. Therefore, that question is still
open.
Richard B.Saphire
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Church of the New Song

From the confines of a federal prison in Atlanta, Georgia, Harry Theriault
created the “Church of the New Song.” After obtaining his Doctor of Divinity
certification through a mail-order application, Theriault appointed himself
Bishop of Tellus, and he ordained fellow inmate Jerry Dorrough to be First
Revelation Minister of the Church of the New Song. Theriault based the
organization’s religious component on the Book of Revelation, claiming belief in
the existence of a supreme being, the “Eclat.” Theriault testified that, even
though he began the church as a game, he became serious about it after noticing
the sincere effect it had on many of his fellow inmates. Prison chaplains, however,
denied his requests to hold religious services on the basis that the Church of the
New Song was not a “recognized” religion. Theriault responded with threats of
violence and bloodshed. As a result, prison officials placed him in solitary
confinement.

In Theriault v. Carlson (N.D. Ga., 1972) (Theriault I) Theriault filed suit in
federal court against five parties including Norman A.Carlson, Director of the
Bureau of Prisons; Reverend Frederick Silber, Director of Chaplaincy Services;
the prison warden; and the chaplains employed by the prison. Theriault claimed
that the denial of his requests to hold his own religious services was a violation of
the First Amendment’s Establishment and Free Exercise Clauses. The court
disposed of the Establishment Clause claim, finding that the prison satisfied its
responsibility to provide for all inmates. The Bureau of Prisons hired professionals
to effectuate necessary programs. This particular Atlanta prison employed both a
Catholic and a Protestant chaplain, and they served the religious needs of all the
inmates, regardless of their denominations. The court found this accommodation
reasonable, because the prison could not feasibly provide for the individual
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religious needs of each inmate. The other option would be to ban all religious
services; however, the court held that this would be an impermissible intrusion
on the free exercise rights of the prisoners.

Turning to the free exercise claim, the court looked at the chaplains’ denial of
Theriault’s requests to hold religious services on the basis that Church of the
New Song was not a “recognized” religion. The court found that this clearly
violated the Free Exercise Clause, which prohibits the imposition of standards on
one’s religion. Respondents contended that Theriault’s religion was illegitimate,
but the court found itself without authority to define religion. Yet the record
demonstrated that the members of the Church of the New Song believed in the
existence of a supreme being, the Eclat; therefore, the court held that the church
met one accepted concept of religion. Because respondents failed to demonstrate
the substantial and compelling interest necessary to intrude on a person’s First
Amendment rights, the court ordered that Theriault and his fellow members be
allowed to hold religious services in the prison. In addition, the court ordered
that Theriault be released from solitary confinement.

Only days after the court rendered its decision, Theriault was transferred to a
prison in LaTuna, Texas, where he was again placed in intermittent solitary
confinement for disregarding security regulations and for using physical violence
to insist on using the prison chapel for religious services without the prior
approval of the prison chaplain. Theriault filed suit in the Western District of
Texas (Theriault 1) to request an evidentiary hearing on allegations that prison
officials were denying his right to practice religion. His petition was dismissed
on the day it was filed, and he appealed.

Because he was never released from solitary confinement during the few days
before the Georgia court’s decision in Theriault I and his transfer to Texas,
Theriault filed another suit, Theriault v. Carlson (N.D. Ga., 1973) (Theriault I1]),
asking the court to find defendants Carlson and Silber in contempt of court.
Theriault also claimed that the Texas officials wrongfully placed him in solitary
confinement during his first four days in Texas. The Georgia court found Carlson
and Silber in contempt of court but deferred punishment until the appeal of the
case was concluded. In addition, the court found itself without jurisdiction to
consider the complaints against the Texas officials.

The two Georgia district court cases and the Texas district court case were
consolidated on appeal in Theriault v. Carison (5th Cir. 1974). Here the Fifth
Circuit admonished the Georgia district court in Theriault I for failing to give
adequate consideration to the government’s claim that the movement was
nothing more than a game by Theriault. Because “First Amendment freedoms are
not absolute,” the court held that an important governmental interest justified
restrictions. TheC appellate court then remanded the case to the Texas district
court for further findings to decide whether petitioners’ beliefs were sincere. In
addition, the appellate court reversed, annulled, and set aside the court’s finding
of contempt by Carlson and Silber in Theriault I11.
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To determine whether petitioners’ First Amendment rights had been infringed,
the Texas district court, in Theriault v. Silber (W.D. Tex., 1975), referred to the
test created in United States v. Seeger (1965), which looked at whether the
beliefs are sincerely held and whether these beliefs, in the minds of the
petitioners, are religious. Applying this test to the facts, the Texas district court
held that the Church of the New Song was not a religion but instead was “a
masquerade designed to obtain First Amendment protection for acts which
otherwise would be unlawful and/or reasonably disallowed by the various prison
authorities.” As a result, Theriault and his followers were not entitled to First
Amendment protection.

Theriault responded by filing suit again. In this case, Theriault v. Silber (W.D.
Tex., 1978), Theriault submitted additional evidence in an attempt to prove that
the Church of the New Song was a religious organization. The Texas district
court affirmed its 1975 finding that the church was not a religion and, therefore,
was not protected under the First Amendment. In addition, the court found that
because of his prisoner status, Theriault did not have unrestricted use over a
prison chapel even if his church were entitled to First Amendment protection. The
court held that his status as an inmate takes away his right of freedom and
subjects him to rules and disciplinary restraints. As a result, prisoners’ First
Amendment rights are uniquely limited, and the state may restrict their religious
acts if it shows both a substantial threat to the public and a compelling state
interest.

Two years later Theriault brought another suit, Church of the New Song v. the
Establishment of Religion on Taxpayers’ Money in the Federal Bureau of
Prisons (7th Cir. 1980), claiming prison officials were unconstitutionally
infringing on the organization’s right to practice religion freely. The court
dismissed the case under the doctrine of res judicata.

Laurilyn A.Goettsch
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Church Property after the American Revolution

After the Revolutionary War the Anglican Church was a target of efforts by
newly independent states to seize property owned by loyalists. In cases such as
Terrett v. Taylor (1815) and Society for the Propagation of the Gospel in
Foreign Parts v. New-Haven (1823) the Supreme Court held that the Revolution
had not changed property rights. The more difficult question was whether a state
could deprive a religious corporation of its property as part of the state’s
disestablishment of religion. Courts generally protected the religious
corporation, although the reasoning was not always clear and the surviving
churches did not always have corporate status under state law. The best
illustration of the perplexing responses is Justice Joseph Story’s opinion in
Terrett.

Terrett grew out of a Virginia statute of 1802—one in a series of enactments
aimed at eliminating special privileges given to the Episcopal Church. The 1802
act provided that all property belonging to the Episcopal Church on the
dissolution of the British government had devolved on the citizens of Virginia.
To exercise the rights of the people of Virginia, the statute authorized the
overseers of the poor to sell glebe land when it became vacant and to use the
proceeds to pay the debts of the parish or for any other nonreligious purpose.
(Glebe land is land owned by a church but not used specifically for church
buildings. The glebe often included a house for the Anglican priest, farmland,
and possibly rental property. Most Anglican churches in Virginia had some—and
often substantial—glebe lands at the time of the Revolution.)

The Episcopal Church challenged the statute, first in the Virginia courts,
where an evenly divided court upheld the statute in Turpin v. Locket (1804). The
church then turned to the federal circuit courts, where it met with greater success
in Terrett.

In Terrett, the vestry of the Fairfax parish Episcopal Church sought to enjoin
the overseers and the church wardens from asserting a claim to church property,
which the vestry wanted to sell. The particular property was 516 acres of glebe
land that the vestry had purchased in 1770; by the time of the Virginia statute,
however, the land was in the District of Columbia. Thus the church initially sued
in the federal circuit court for the District of Columbia. That court was evenly
divided, and thus the case went to the U.S. Supreme Court.

Justice Joseph Story’s sweeping opinion for the Supreme Court sided with the
vestry on a number of grounds, no one of which was clearly a federal
constitutional point. He might well have written no more than that Virginia
lacked the power to deal with the land after it had become part of the exclusive
jurisdiction of the District of Columbia. But Story ranged far from that narrow
point. He began with a reference to Virginia’s guarantee of the free exercise of
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religion. That guarantee, according to Story, meant that Virginia could not
establish a church; but churches could own property. Once churches owned
property, they were protected from loss by such principles as the common law,
“common sense,” and “eternal justice.”

Anticipating his opinion in Dartmouth College v. Woodward (1819), Story
also reasoned that “principles of natural justice” as well as “the spirit and the
letter of the constitution of the United States” barred the state from interfering
with the rights of a private corporation. Although Story offered no expla nation
in Terrett of why the church was a private corporation, his opinion was the basis
for argument in Dartmouth College.

Terrett was also the basis for a later decision in which religion played a less
prominent role, Society for the Propagation of the Gospel. (1823). The society
challenged a 1794 Vermont statute which declared that lands previously granted
to the society were transferred to town governments for support of schools.
Justice Bushrod Washington closely followed both Terrett and Dartmouth
College in upholding the challenge. Washington rejected the state’s contention
that the Revolution had deprived the society of its capacity to hold property. He
reasoned that a corporation had the same rights as an individual; and neither
right was altered by a revolution. He then read the equation of “individual” with
“corporation” into the 1783 peace treaty between the United States and Britain.
The treaty prohibited the confiscation of land in the United States based on the
side taken by its owner during the Revolutionary War. Justice Washington
concluded that the Vermont statute contravened the treaty insofar as it transferred
lands based on the fact that the owner was an alien.

Terrett and other similar cases, therefore, represent the courts’ beginning
efforts to redefine the public and private spheres in the early nineteenth century,
while at the same time attempting to safeguard the religious content of American
law.

Walter F.Pratt, Jr.
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City of Boerne v. P.F.Flores, Archbishop of San Antonio, and the United
States 521 U.S. 507 (1997)

The Supreme Court’s 1997 decision in City of Boerne v. P.F.Flores,
Archbishop of San Antonio, and the United States (1997) declared the Religious
Freedom Restoration ActC (RFRA) unconstitutional on separation of power
grounds. The RFRA’s enactment was in direct response to the Court’s ruling in
Employment Division, Department of Human Resources of Oregon v. Smith
(1990), which dramatically changed how the Court interpreted free exercise
claims under the First Amendment. By enacting the statute, Congress intended to
grant individuals more protection than the Constitution required as interpreted by
Smith.

In Smith, Oregon had a criminal statute that outlawed the use of numerous
forms of narcotics—including peyote, even when used for religious purposes—
and that allowed the state to deny unemployment benefits for those who were
dismissed from their jobs because of religious-inspired use of narcotics. The Court
stated that the precedent of Sherbert v. Verner (1963) had only invalidated
governmental action in cases which dealt with the denial of unemployment
compensation. Furthermore, in recent years the Supreme Court has refused to
apply the test outside the unemployment field. (See Bowen, Secretary of Health
and Human Services, et al. v. Roy [1986].) The effect of this case was to bring
the test for free exercise back to the standard used in Reynolds v. United States
(1879). There the Court stated that to exempt an individual from a law because it
did not coincide with the person’s religious beliefs would permit the person to
“become a law unto himself” and that such an interpretation went against
constitutional tradition and common sense.

The 103rd Congress passed the RFRA with a unanimous vote in the House
and only three dissenters in the Senate. President Clinton signed it into law in
November 1993. The statute states Congress’s finding that “laws neutral toward
religion may burden religious exercise as surely as laws intended to interfere
with religious exercise.” The Supreme Court’s decision in Smith “virtually
eliminated the requirement that the government justify burdens on religious
exercise imposed by laws neutral towards religion.” Congress determined that
the compelling interest test before Smith was “a workable test for striking
sensible balances between religious liberty and competing prior governmental
interests.” The purposes of the statute are to “restore the compelling interest test
as set forth in Sherbert and Wisconsin v. Yoder (1972)” and to guarantee its
application and to “provide a claim or defense to those whose religious exercise
is substantially burdened by government.”

Under the statute the “government shall not substantially burden a person’s
exercise of religion even if the burden results from a rule of general
applicability” except when the government can “demonstrate that application of
the burden to the person is (1) in furtherance of a compelling governmental
interest; and (2) is the least restrictive means of furthering that compelling
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governmental interest.” Under section 6 (a) the statute applies to all federal and
state law whether adopted before or after the enactment of the RFRA. Section 7
specifically states that “nothing in this Act shall be construed to affect, interpret,
or in any way address that portion of the First Amendment prohibiting laws
respecting the establishment of religion.” It specifically excludes the granting of
funds, benefits, or exemptions to the extent permissible under the Establishment
Clause as not constituting a violation of the act. In addition to providing a cause
of action or a defense, the statute provides for legal fees.

In City of Boerne v. Flores the Archbishop of San Antonio, in response to a
growing congregation, had applied for a building permit for the expansion of a
church located in Boerne, Texas. The local zoning board denied the permit based
on a city ordinance governing the preservation of buildings located in a
designated historic district. This, according to the city, included the church
building in question. The archbishop brought suit in federal district court
challenging the denial of the permit under the RFRA, claiming that the ordinance
placed a “substantial burden” on the church’s free exercise of religion.

The district court found that Congress violated the separation of powers
doctrine by displacing the authority of the judiciary to say “what the law is” as
established in Marbury v. Madison (1803). On appeal, however, the Fifth Circuit
reversed and found that Congress had the authority to enact the statute under the
precedent set forth in Katzenbach v. Morgan (1966) and interpretation of Section
5 of the Fourteenth Amendment.

The Supreme Court reversed and found the statute unconstitutional on
separation of power grounds. In its majority opinion written by Justice Kennedy
and joined by Chief Justice Rehnquist, Justice Ginsburg, and Justice Thomas, the
Court focused solely on the question of Congress’s authority to enact the RFRA
under the Enforcement Clause in Section 5 of the Fourteenth Amendment. The
Court stated that Congress does have the authority to enact legislation to enforce
the religion clauses. This authority, however, is limited to enforcement that “is
only preventive or remedial” (South Carolina v. Katzenbach [1966]). The Court
found that, in this case, Congress had made a substantive decision about the
meaning of the religion clauses and then had used the statute to enforce that
interpretation. “Legislation which alters the Free Exercise Clause’s meaning
cannot be said to be enforcing the clause. Congress does not enforce a
constitutional right by changing what the right is.”

By comparing the RFRA with the Voting Rights Act, the Court stated that,
although Congress does have the right to enact preventative measures, they are
only appropriate “when there is reason to believe that many of the laws affected
by congressional enactment have significant likelihood of being
unconstitutional.” In comparing the legislative records, the Court pointed to the
documentation about voting rights that was presented in Congress in 1965.
Sufficient evidence showed that the states were using literacy tests in an
intentionally discriminatory manner in order to prevent African Americans from
voting. With the RFRA, Congress had no evidence on which to claim that the
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states were writing generally applicable laws with the intention of harming
religious minorities. The only incidents pointed to in the legislative record were
laws that put only an incidental burden on religion and that showed no hostility or
animus.

In addition to the lack of support, the RFRA’s “most serious shortcoming” is
that the law is so sweeping in its coverage that it cannot be understood “to be
responsive to, or designed to prevent, unconstitutional behavior.” The statute
intrudes on every level of federal and state government, displaces
laws regardless of subject matter, applies to all law adopted before or after the
statute, and has no termination date or mechanism. The RFRA is not designed to
identify and counteract specific laws that are likely to be unconstitutional, and
thus it severely intrudes into the states’ traditional “prerogatives and general
authority to regulate for the health and welfare of their citizens.”

Three Justices—Breyer, O’Connor, and Souter—dissented from the majority
opinion.

Justice Souter dissented solely on procedural grounds, feeling that the writ of
certiorari should be dismissed as being improvidently granted. He felt that the
case should be sent down for reargument in order to review the principles of
Smith, since there was no hearing, briefing, or argument before the Court on the
Smith decision.

Justice O’Connor wrote the main dissent but stated, “if I agreed with the
Court’s standard in Smith, | would join the opinion.” Because the majority assumed
that the precedent of Smith is correct, she could not agree with their findings. She
used her opinion to state that the precedent of Smith was wrongly decided in
light of the historical background and precedent and should thus be revisited by
the Court.

Breyer concurred in O’Connor’s opinion, agreeing that the Court should set
the case for reargument to determine the validity of Smith. Yet he did not find it
necessary to consider the question of whether Section 5 would authorize
Congress to enact the legislation.

Concurring with the majority’s decision, Justice Scalia (joined by Justice
Stevens in part) wrote a separate opinion to respond to Justice O’Connor’s claim
that history supports a result contrary to the one reached in Smith. Scalia felt that
the historical enactments which O’Connor cited are in fact more consistent with
Smith’s interpretation of free exercise. In addition, he stated that, while the
dissent has great public support and attraction, the issue in Smith was whether the
people or the courts should control the outcome of such cases. The people
through their representatives, not the courts, have the power to determine who
should be exempted from general laws such as zoning. Justice Stevens added to
Scalia’s opinion by stating that he felt the RFRA violated the Establishment
Clause of the Constitution by giving governmental preference to religion over
irreligion. He is the only justice who made a reference toC the religious issues
involved in the case.

Melissa Day
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Civil Religion

Sociologist Robert Bellah, in reflecting on the role of religion in the United
States, is generally credited with coining the concept of “civil religion”; for him
it consisted of the myths, rituals, and beliefs that constitute, describe, and justify
a society’s political and social order to itself. Bellah argued that, in an
increasingly secularized society, American civil religion began to play the kind of
role that true religions play elsewhere and had played in earlier periods in the
United States.

Civil religion intersects with the law in two ways. First, legal documents are
among the most important in the American civil religion. According to Irving
Kristol, “The Flag, the Declaration [of Independence, and] the Constitution...
constitute the holy trinity” of American civil religion. Like many sacred
documents, the Constitution is a reference point for arguments by partisans of
nearly every position on public policy. Even when partisans concede that the
Constitution does not speak directly to their concerns, they often attempt to
invoke the “spirit” of the Constitution, or the “values” it embodies, to justify
their proposals. Another legal document that is often posited as part of American
civil religion is the Virginia Statute on Religious Liberty, which serves as a
reference point for discussions of separation of church and state.

Law professor Sanford Levinson uses theological terms to suggest how the
Constitution, as part of civil religion, resembles other sacred texts. Examining
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controversies over constitutional interpretation, he distinguishes between
“Protestant” and “Catholic” traditions of constitutional interpretation. These
traditions differ in two ways, according to Levinson. The first difference
involves whether there is a single authoritative interpreter of the Constitution or
whether every person has equal standing to interpret it. Based on the analogy to
the ultimate authority of the pope, a “Catholic” interpreter insists that Supreme
Court constitutional interpretations exclude contrary interpretations. Pursuant to
this view, Governor Orval Faubus’s resistance to school desegregation in Little
Rock, Arkansas, was wrong simply because the Supreme Court had definitively
determined that school segregation was unconstitutional—even though no
specific decision regarding Little Rock had yet been made.

A “Protestant” interpreter, in contrast, insists that every citizen, including
public officials, has an obligation to interpret the Constitution personally. In this
view, the mere fact that the Supreme Court has made a decision is not enough.
Abraham Lincoln’s response to the decision in Dred Scott v. Sandford (1857),
during his debates with Stephen Douglas, exemplifies a “Protestant” stance.
Lincoln conceded that the decision was legally binding on the parties to the case,
but he refused to take the Court’s decision as making it anticonstitutional for him
and his political allies to propose legislation that, on a fair analysis of the
decision, the Court was likely to hold unconstitutional.

The second difference between the traditions, according to Levinson, involves
the sources for constitutional interpretation. Recalling the divisions between
Protestants and Catholics in the fifteenth and sixteenth centuries, Levinson
argues that the “Protestant” tradition in constitutional interpretation regards the
Constitution’s text as the nearly exclusive source, whereas the “Catholic”
tradition looks more broadly to the principles articulated over time in Supreme
Court decisions, and to society’s values as reflected in its social decisions ratified
through law.

Levinson notes that, when we examine discourse about the Constitution, we
will find people taking a “Protestant” position on the exclusive authority of the
Supreme Court and a “Catholic” one on the relevance of precedents, traditions,
and the like; and similarly we will find people taking a “Catholic” position on
authority and a “Protestant” one on the exclusive relevance of constitutional text.
Importantly, these divisions do not align neatly with differences between
“liberals” and “conservatives” or between proponents of “judicial restraint” and
defenders of “judicial activism,” and yet they provide illuminating insights into
those differences as well.

Civil religion enters constitutional law more directly when the Supreme Court
is asked to consider whether religious practices that implicate aspects of civil
religion violate the constitutional ban on establishment of religion.
Secularization, in depriving some religious symbols of their religious
distinctiveness, makes the symbols more relevant, though less important, to a
larger number of people. This has two consequences. First, invoking those
symbols in public life becomes less contentious because the symbols are less
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divisive. Second, popular support for invoking the symbols grows to a point
where majorities are willing to use them in government’s actions. At that point
Establishment Clause issues arise.

The modern Supreme Court confronted establishment questions about aspects
of civil religion in two sets of cases. In Engel v. Vitale (1962) and School
District of Abington Township v. Schempp (1963) the Court held unconstitutional
the practice of having public schoolteachers conduct voluntary prayers for their
students. Illustrating the way in which secularization leads to reducing the
distinc tively religious content of religious practices, the Court’s first school
prayer decision held impermissible a prayer—drafted by the state’s education
agency—that read, “Almighty God, we acknowledge our dependence upon
Thee, and beg Thy blessings upon us, our parents, our teacher, and our Country.”
The second decision held unconstitutional a law requiring that ten verses from
the Bible be read aloud each day.

These decisions, which barred the states from having school prayers, should
be contrasted with the Court’s flag salute decision in West Virginia Board of
Education v. Barnette (1943). There the Court held it unconstitutional to compel
children to salute the flag, but it did not bar school systems from conducting flag
salute exercises for those who chose to participate. Seen from the perspective of
civil religion, the contrast between the flag salute case and the school prayer
cases suggests that, in the Court’s view, government can support American civil
religion when it is truly “civil” (that is, secular) but cannot support those aspects
of civil religion that continue to be religious—even if the specifically religious
content is much weaker than the sort of religion that takes place in houses of
worship.

A generation later the Supreme Court returned to the problems posed by
religious practices embedded in American civil religion in two cases involving
public support for créches and menorahs. In Lynch v. Donnelly (1984) the Court
allowed a city to maintain a créche as part of a larger Christmas display that
included reindeer, Santa Claus, and clowns. In County of Allegheny v. American
Civil Liberties Union (1989) a fractured Court upheld government support for a
large menorah situated next to the city of Pittsburgh’s Christmas tree and a
statement declaring the city’s “salute to liberty,” but it barred the county from
displaying a créche, standing alone, in the central stairwell of a county
courthouse.

In both cases the Court was sharply divided; there was a strong dissent in
Lynch, and there was no majority opinion in County of Allegheny. The divisions
show how difficult a problem the religious dimensions of civil religion pose in
constitutional law. By emphasizing in Lynch the association of the créche with
the larger celebration of the season and in County of Allegheny the “salute to
liberty” that the menorah symbolized, the decisionsC strive to minimize the
strictly religious content of the displays. But in minimizing the religious content
of the displays, the Court failed to acknowledge what proponents, and perhaps
everyone else, understands: that the displays remain religious no matter how
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diluted the religious content. The constitutional difficulty is that, were the Court
to acknowledge the religious content, it would not be easy to explain why
government support for this religious display is not an establishment of religion.
American civil religion offers powerful public support for the idea of
constitutionalism in the United States and provides some support for the
Supreme Court’s constitutional decisions no matter what they are. Deference to
the Court, which some “Protestant” interpreters dislike, nonetheless supports
constitutionalism as a whole. Yet the Court and the Constitution have difficulty
dealing with the religious dimensions of civil religion. In this way, by taking the
Constitution to be part of civil religion—and by understanding that the
Establishment Clause is part of the Constitution—civil religion embodies a
contradiction with which the Court continues to struggle.
Mark Tushnet
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Classical Legal Thought and Religious Perspectives

Classical legal thought, or legal formalism, is the jurisprudence that dominated
American law from the second half of the nineteenth century until the 1930s. Its
hallmark was the use of abstract concepts, definitions, and principles to resolve
legal disputes. Classical legal thought rigorously modeled law on the natural
sciences, which in the nineteenth century attained enormous prestige. It
conceived of adjudication as the scientific discovery of preexisting, nonpolitical,
and nondiscretionary solutions to matters of social controversy.

Classical jurists studied law empirically, primarily by parsing the decisions of
appellate courts. To classicists, appellate reports were the juridical analog of
observable phenomena in the physical sciences. Jurists studied judicial precedent
to uncover fundamental principles of national law, much as scientists studied
planetary motion to uncover fundamental principles of physical law. Inspired by
Newton’s accomplishments in celestial mechanics and optics, classicists
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envisioned a legal system in which the myriad rules of law were the elaboration
of a few initial principles—principles that were themselves discovered in
adjudicated cases whose outcome they governed. In classical law, most
controversies had “right” answers dictated by (and deduced from) a small number
of abstract principles; “right” answers were those which were logically
consistent with legal precedent and legal principles.

Classical legal thought was a complex intellectual enterprise that served
multiple needs and aspirations of the nineteenth-century bar. Classical
jurisprudence found order and harmony among the welter of American
decisional law whose unity was collapsing under the stress of contradictory
decisions in over thirty courts of last resort. It justified the prestige and authority
of the legal profession by depicting law as a learned endeavor. It stressed that law
was reason and knowledge rather than will and politics, encouraging American
courts to resist the tide of social welfare laws that legislatures were just then
beginning to enact. Classical legal thought was the jurisprudence of the
generation of judges who read laissez-faire into the Constitution’s Due Process
Clause, rendering decisions like Lochner v. New York (1905), which voided
legislation forbidding bakers from working more than ten hours a day.

Historians have emphasized classicism’s focus on science to depict it as the
jurisprudence of America’s first generation of secular jurists. Before the advent
of classicism, legal thought blended religious tradition and common-law
precedent to present law as a morally based system of rules. Law was a branch of
moral science and thus conformed to its norms. In this account, classical jurists—
whose lot it was to come to grips with the Darwinian revolution in social theory
—substituted a belief in empirical science for religious conviction, assuaging the
dread of their emergent agnosticism.

Yet this historiography overstates classical orthodoxy’s secularism. Some
classical jurists were secularists, particularly those associated with the Harvard
Law School of Christopher Columbus Langdell. But most classicists were
mainstream, nineteenthcentury Protestants, and religious belief was among the
most important sources of classicism’s appeal. For these classicists, religious
conviction provided the normative force behind the otherwise-arbitrary rules that
empirical analysis discovered in common-law precedent.

Along with many nineteenth-century Americans, most classical jurists
maintained a belief in a transcendent, Christian God who created a universe
endowed with physical and moral law. The problem faced by these classicists
was to connect the body of American law with God’s moral ordinances.
Although classical jurists prided themselves on adopting modern empirical
methods of study, many also met—rather than abandoned—the challenge of
crossing the boundary between the “is” discovered by positive study and the
“ought” propounded by moral discourse.

Religiously informed classicists drew from two theories that enabled them to
cross the “is/ought” boundary and to make classical law both a scientific and a
deontological study. One theory derived from “the Scottish philosophy,” also
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known as the “philosophy of common sense,” which substantially influenced
teaching at America’s seminaries, colleges, and universities throughout the
nineteenth century. Premised on a psychological theory that traces back to
Aristotle, the Scottish philosophy taught that God endowed the human mind with
a faculty of moral sense which perceived the difference between good and evil in
human actions. By this theory, a judge hearing a case intuited its morally
appropriate outcome without necessarily understanding the supporting reasons.
Through the moral sense, said Joel Bishop,

“Almighty God” appears in the midst of the tribunal...and reveals the right
way to the understandings of the judges, as surely as he appears in the
tempest on the ocean, and teaches each water-drop where to lie when the
wind goes down.... And, as the ocean-drops do not know the philosophy
of this; so, oftentimes, the judges do not apprehend the true reasons of their
decisions. (Bishop 1868)

Legal scholars, however, could observe the pattern of decisional outcomes and
could infer their underlying abstract principles. In this regard, judicial decisions
functioned as physical events which legal scientists observed and from which
they induced unseen governing principles.

The other theory, exemplified by the writings of Francis Wharton, drew from
the newly emergent philosophy of historicism. This theory posited that God
endowed each race and nationality with differing innate principles of action. The
behavior of judges as well as ordinary people was strongly influenced by their
inborn propensities. By studying the historic record of action and decision of
each society, legal scholars could infer the appropriate rules of behavior for that
society. This theory taught that the expression of a race’s or nation’s immanent
spirit interacted with the changing external circumstances of the race or nation.
National law was particularistic, in that some rules were appropriate for some
societies and not for others; and it was evolutionary, in that appropriate rules for
the same society changed as that society’s circumstances changed. Undoubtedly
influenced by Darwin’s teachings, this theory was not fully Darwinian because it
did not view human evolution as random and amoral. It postulated that divinely
implanted, permanent principles of growth and order guided the process of
cultural change.

Thus classical legal thought was a jurisprudence whose single analytic
technique masked multiple, conflicting philosophical perspectives. These
philosophical perspectives mirrored the diverse perspectives of late-nineteenth-
century intellectual life. In nineteenth-century America, most social theorists
blended the religious and the secular dimensions of life. Religious perspectives
and assumptions permeated secular thinking, supporting and being supported by
its increasingC empiricism. Classicism was, in part, the ju-risprudence of the last
generation of Americans in which evangelical beliefs were part of high culture.
It was the last time in which many secular theorists studied mundane events to
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demonstrate God’s presence in the world and to understand the world as an
expression of God’s nature.

Classicism dominated American law during a period of fundamental transition
in social theory. In the late nineteenth century, fully secular approaches to the
study of nature, human nature, and society initiated their ultimately successful
challenge to the fusion of science and religion. Classical legal thought’s
widespread appeal and longtime influence over American law rested on its being
part of this progression in social science and on its ability to straddle both sides of
this pivotal change in American social thought. Classical legal thought was a
multifarious discipline that bridged the movement of Western intellectual life
from traditional, static, naturallaw theories to modern, dynamic, positivistic
theories of human society.

Stephen A.Siegel
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Clergy Privilege in Civil and Criminal Litigation

The clergy privilege is an exception to the rule that, when called to do so by a
court, people should testify about facts within their knowledge. The clergy
privilege, like the better-known attorney-client or doctor-patient privilege, is
designed to encourage socially desirable relationships by fostering frank and
open confidential communication with members of the clergy acting in their
religious capacities by protecting those communications from disclosure in a
court of law.

The clergy privilege derives from the ancient belief in the secrecy of the seal of
the confessional; it was first recognized by an apostolic church father, Tertullian,
in the third century A.D. Since Tertullian, the duty to protect communications
under the seal of the confession has been recognized by the papacy and by the
Lutheran, Eastern, Methodist, Mennonite, Anabaptist, and Baptist churches. The
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challenge in defining a modern clergy privilege has been not only to
accommodate the changing role of clergy in providing counseling but also to
protect the role of clergy in religions, such as Judaism, which have no tradition
of confession.

The American priest-penitent privilege does not descend from English
common law, which had abolished the privilege in the sixteenth century, around
the time of the Reformation. Rather, the privilege is a product of federal and state
constitutional protections of the free exercise of religion, state statutory
protections, and the Federal Rules of Evidence.

The first reported case in the United States concerning the clergy privilege
was People v. Philltps (N.Y., 1813), which involved a Roman Catholic priest
who returned stolen property to the rightful owner but refused to testify in the
grand jury, or at trial, about the identity of the person who gave him the goods. The
court upheld the privilege not to testify based on New York State’s constitutional
provision guaranteeing free exercise of religion. Much of the record of this
landmark case was reprinted in Catholic Lawyer in 1955. However, only four
years later, in People v. Smith (1817), New York courts failed to uphold a claim
of privilege by a Protestant minister, because the Roman Catholic requirements
of confession and secrecy were absent.

In 1828 New York resolved this potential inconsistency and enacted the first
statute concerning priest-penitent privilege. Other states soon followed with
similar laws, which generally required that the communication must be made (1)
in the course of a duty imposed by the church, (2) to a clergyman in his
professional capacity, (3) where the communication was intended as
confidential, and (4) the communication was penitential in nature.

Currently all fifty states plus Puerto Rico, the Virgin Islands, and the District
of Columbia have statutes providing for some form of clergy privilege. The
modern statutes differ from each other in terms of whom the statute protects, in
what capacity, and whether the privilege may be waived. The legislatures and the
courts have broadened or construed statutes to protect rabbis, nuns, intrafaith
communications between ecclesiastical officials made in furtherance of a church
duty, and Presbyterian Church elders. Some state statutes also protect lay
employees of the clergy, or extend the privilege to nonministers who are
reasonably perceived to be a minister. In the vast majority of states a priest may
not testify unless the confessor waives his or her privilege. The remaining states,
with the exceptions of Alabama and Colorado, hold that the priest may never
testify, regardless of whether the confessor waives the privilege. In Alabama and
Colorado both the penitent and the priest must waive the privilege before the
priest can testify.

The scope of the privilege under state law has expanded from confession to a
broad range of functions including draft and marriage counseling. However,
communications outside the clergyperson’s specific capacity generally are not
privileged. An example of such a holding is found in State v. Motherwell (Wash.,
1990).
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Currently twenty-seven priest-penitent statutes specifically use the term
“rabbi.” However, in states where the statute does not refer to rabbis, narrow
construction tends to preclude protection of communications with rabbis; for
example, a California court reached this conclusion in Simrin v. Simrin (Calif.,
1965).

The scope of the privilege under state law is critical because of the wording of
Rule 501 of the Federal Rules of Evidence, which requires federal courts to
apply the state’s privilege law whenever state law provides the rule of decision
for the merits of the case. In all other matters Rule 501 calls for the development
of a federal common law of privilege.

Even before the adoption of Rule 501, federal common law tacitly
acknowledged a priest-penitent privilege. In Totten v. United States (1876) the
U.S. Supreme Court held that public policy forbids any trial which would
inevitably lead to the disclosure of matters that the law regards as confidential,
referring explicitly to the confidences of the confessional.

Only two modern Supreme Court cases have dealt explicitly with the priest-
penitent privilege. In United States v. Nixon (1974), while discussing the scope
of a president’s executive privilege, the Supreme Court noted that “generally, an
attorney or priest may not be required to disclose what has been revealed in
professional confidence.” Although Trammel v. United States (1980) directly
dealt with the waiver of the spousal privilege, the Supreme Court also stated in
dicta that “the priest-penitent privilege recognizes the human need to disclose to
a spiritual counselor, in total and absolute confidence, what are believed to be
flawed acts or thoughts and to receive priestly consolation and guidance in return.”

The courts have yet to address definitively whether the clergy have an
affirmative duty to protect innocent third parties. For example, all states require
certain persons to report suspected cases of child abuse and to testify in court
concerning that abuse. Fifteen states require anyone with reasonable cause to
report suspected cases of child abuse regardless of whether the communication
that gave rise to the suspicion is protected by law. Only five states—Florida,
Kentucky, Oregon, South Carolina, and Wyoming—expressly protect the priest-
penitent privilege in this context. In contrast, statutes often distinguish between
reporting and testifying. Some go further. For example, the Mississippi statute
appears to abrogate the privilege entirely, providing that “any...minister...or any
other person having reasonable cause to suspect that a child... is a neglected
child or an abused child... [must] cause an oral report to be made immediately.”
However, a 1990 amendment to that statute also expressly preserved the clergy
privilege in actual child abuse proceedings. The Arkansas code imposes civil
liability on those who fail to report abuse. This presumably includes
clergypeople.

The proper interpretation of these statutes raises the same question courts face
in any question of privilege. The courts will continue to struggle with assessing
the values protected by preserving claims of the clergy privilege and balancing
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those benefits against theC harm to society of not disclosing often-vital
information needed to fairly decide questions of secular law.
Spencer Weber Waller
Natasha Leigh Chefetz
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Cleveland v. United States 329 U.S. 14 (1946)

Federal authorities prosecuted Heber Kimball Cleveland and others under the
Mann Act (1910), which made it a federal crime to transport across state lines
“any woman or girl for the purpose of prostitution or debauchery, or any other
immoral purpose.” Cleveland and the other defendants were polygamist
members of a religious sect, known as Fundamentalists, which broke off from
the Mormon Church as the result of the church’s discontinuance in 1890 of the
practice of polygamy. Each petitioner either transported or aided in the
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transportation of at least one woman across state lines for the purpose of
facilitating a plural marriage to a member of the Fundamentalist religious
community. For these religiously inspired activities they each were convicted of
violating the Mann Act’s prohibition of interstate traffic for “immoral purposes.”

In interpreting the Mann Act, the justices relied on at least four interpretivist
perspectives: (1) original intent, (2) plain meaning, (3) stare decisis, and (4)
public interest or sociological consequences.

With respect to the original intent argument, the majority, concurring, and
dissenting opinions all agreed that the Mann Act was aimed “primarily” at the
business of interstate commercialized sex. The justices expressed conflicting
views of the “plain meaning” of whether the act’s proscription against
transporting in interstate commerce ‘“any woman or girl for the purpose of
prostitution or debauchery, or for any other immoral purpose” reasonably could
be interpreted to apply to polygamy. Speaking for the Court, Justice William
0O.Douglas admitted that, although under the “ejusdem generis rule of
construction the general words are confined to the class and may not be used to
enlarge it,” the fact that the common meaning of debauchery includes a variety
of lustful indulgences reasonably suggests that the scope of the proscription
extends beyond “commercialized sex.” Justice Frank Murphy, in dissent,
reasoned to the contrary that, because “polygyny, like other forms of marriage, is
basically a cultural institution rooted deeply in the religious beliefs and social
mores of those societies in which it appears,” it cannot be reasonably associated
with the genus associated with prostitution and debauchery.

Sensing the weakness of his original intent and plain meaning arguments,
Justice William O.Douglas relied heavily on the stare decisis effect of Caminetti
v. United States (1917). The majority in Caminetti, over a strong dissent urging
that the Mann Act applied only to “commercialized vice,” upheld three
convictions where the defendants had either traveled with or transported women
across state lines for purposes of transient extramarital affairs. Justices Hugo
Black and Robert Jackson, dissenting in Cleveland, stated that “the correctness
of that rule /Caminetti] is so dubious that it should be restricted to its particular
facts.” Justice Wiley Rutledge, concurring, conceded that “[mJuch may be said
for this view [that Caminetti was wrongly decided and should be overruled]” but
concluded that because the facts in the instant case were indistinguishable from
Caminetti he would “acquiesce in the Court’s decision.” Justice Murphy,
dissenting, opined that, notwithstanding the principle of stare decisis, Caminetti
should be overruled to avoid the prospect that “individuals, whatever may be said
of their morality, are fined and imprisoned contrary to the wishes of Congress.”

Faced with little analytical support for the majority opinion, Justice Douglas
quoted extensively from the questionable sociological evidence against
polygamy presented in the nineteenth-century Mormon polygamy cases,
Reynolds v. United States (1878), The Late Corporation of the Church of Jesus
Christ of Latter-day Saints v. United States (1890), and Davis v. Beason (1890).
In these cases— decided in an era when the federal government was involved in
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a concerted “war on polygamy”—the Court stated that polygamy “has always
been odious” and has been “treated as an offense against society,” “a return to
barbarism,” and “contrary to the spirit of Christianity and of the civilization
which Christianity has produced in the Western world.” Based on this
sociological evidence Justice Douglas in Cleveland opined that polygamy
remains more of “a notorious example of promiscuity” than the “isolated
transgressions involved in the Caminetti case.”

In dissent, Justice Murphy observed that the majority’s reliance on the
justices’ own moral predilections as a valid basis for affirming Mann Act
prosecutions would “make the federal courts the arbiters of the morality of those
who cross state lines in the company of women and girls. They must decide what
is meant by ‘any other immoral purpose’ without regard to the standards plainly
set forth by Congress.”

Apart from the interpretivist issue of whether polygamy falls within the ambit
of the Mann Act, the Court in Cleveland gave short shrift to both the free
exercise and the federalism issues, without even directly acknowledging any free
exercise claim. Citing Reynolds, and therefore the belief/conduct dichotomy,
Justice Douglas simply stated that polygamous practices “have long been
outlawed in our society.” With respect to the federalism issue, Justice Douglas
stated that the “power of Congress over the instrumentalities of interstate
commerce is plenary; it may be used to defeat what are deemed immoral
practices; and the fact that the means may have the ‘quality of police regulations’
is not consequential.”

Justice Douglas’s majority opinion in Cleveland ignored legislative history,
misconstrued the plain meaning of the Mann Act, and extended admittedly
dubious precedent to criminalize religiously inspired polygamous marriages.
What makes this opinion particularly interesting is that this moral assault on
polygamy is led by the same justice who, in Griswold v. Connecticut (1965)—
announcing for the first time the constitutional right of privacy—would later
characterize marriage as a relationship “intimate to the degree of being sacred”
and as “an association for as noble a purpose as any involved in our prior
decisions.”

Richard Collin Mangrum
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Cochran v. Louisiana State Board of Education 281 U.S. 370 (1930)

Cochran v. Louisiana State Board of Education (1930) arose out of the
controversies of Huey P.Long’s first term as governor in Louisiana. Before Long’s
election in 1928, the parents of children enrolled in both public and parochial
schools purchased the school-books their children used. Long’s campaign
promises included providing free textbooks to all school-age children. This was a
critically important pledge in Louisiana, with its substantial Catholic population
and numerous private religious schools.

Because the Free Exercise Clause of the First Amendment was not held to
apply to the states through the Fourteenth Amendment until 1940 (Cantwell v.
Connecticut [1940]) and the Establishment Clause was not held to apply until
1947 (Everson v. Board of Education [1947]), Long’s proposal did not cause any
federal Establishment Clause concerns. But the Louisiana Constitution had a
provision that prohibited use of state funds for “sectarian” purposes. The
proposal Governor Long submitted to the legislature attempted to surmount this
difficulty by providing that the books were to be given directly to all school-age
children; the schools were merely to be the distributors of the books.

At the time, Long’s proposal was considered “radical” for Louisiana and
resulted in a suit by two local school boards seeking to prevent the state’s school
board from distributing the books to schools within their local districts. At the
same time they sought to strike down the provisions for funding books for
students in private schools and to divert all the money thus appropriated into the
local public school board budgets.

The Louisiana Supreme Court ultimately upheld Long’s plan in Borden v.
Louisiana State Board of Education (1928). But in the intervening time between
the trial proceedings and the appeal, Long personally campaigned for the
reelection of Supreme Court Justice John R.Land, whose support vote was later
found to be necessary in the 4-to-3 vote sustaining the act. In treating the
religious issues the Court held that no appropriation was made to help any
school, religious or otherwise, and that the purpose was for “the use of the
school children.”

The added cost for the state to purchase the books was to be paid by a
severance tax on oil. Simultaneously with the local school board suit, Standard Oil
Company brought suit to declare unconstitutional the tax that was to fund the
purchase of books. It was this case that reached the U.S. Supreme Court as
Cochran v. Louisiana State Board of Education (1930). Chief Justice Charles
Evans Hughes, speaking for a unanimous U.S. Court, upheld the Louisiana plan.
In response to a republican form of government claim under Article I'V, Section
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4, the Court held that it was a political question that should not be resolved by
the Court. In response to the Fourteenth Amendment claim that this was a
“taking” without any public purpose, the Court quoted extensively from the
opinion of the Louisiana Supreme Court and concluded that taxing power had
been “exerted for a public purpose.”

Although Cochran was not, itself, an Establishment Clause case, it has been
important in the development of that clause’s application to the states. In
Everson, which was the first case to explicitly apply the Establishment Clause
against the state, the majority cited Cochran for the proposition that there is a
public purpose in children’s receiving an education. Similarly, the dissent cited
Cochran as the “first crack” in the wall of separation between church and state.

A similar provision to the one upheld in Louisiana was involved in New York,
which required school authorities to lend textbooks free of charge to all students
aged 7 to 12, even in private schools. In Board of Education v. Allen (1967) the
Supreme Court, with a 5-to-4 majority, upheld New York’s law. Both the
majority and the dissent cited Cochran.

The basic strategy devised by Long and upheld in Louisiana seems to be a
precursor of the modern “voucher” movement, under which parents receive a
voucher from the government that can be “spent” at a school of their choice,
whether public or private.

Richard L.Aynes
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“Coercion” Test

During the 1980s an increasing number of judges and legal commentators
began to express dissatisfaction with the test that the Supreme Court was using to
evaluate claims under the First Amendment’s Establishment Clause. That test,
set forth most fully in 1971 in Lemon v. Kurtzman, forbids, among other things,
any law whose “primary effect” is to “advance” religion. The Court employed
variations on the Lemon test in striking down prayer and other religious exercises
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in public schools, as well as many forms of aid to church-related schools. Critics
of Lemon, convinced that the test is both analytically incoherent and in practice
hostile to religion, have proposed a number of alternatives. Among them is the
suggestion that government may benefit, favor, or endorse religion, without
violating the Establishment Clause, unless it coerces someone to assent to a
religious belief or participate in a religious activity.

The distinction between “advancement” or “endorsement” of religion and
“coercion” in favor of religion has primarily been raised in cases involving
government sponsorship of religious exercises (such as official prayers)
or religious symbols (such as Christmas créches or Hanukkah menorahs). For
example, in the original school prayer case, Engel v. Vitale (1962), the state
argued that teacher-led prayers in public school classrooms were permissible
because dissenting students were not required to participate. The Supreme Court,
however, stated (without further explanation) that “the Establishment Clause,
unlike the Free Exercise Clause, does not depend upon any showing of direct
governmental compulsion.” In later cases the Court relied on this statement to hold
that other practices—posting the Ten Commandments in classrooms, instituting a
“moment of silence” designed to encourage students to pray—were forbidden
establishments because they “advanced” religion even though they involved no
“coercion.”

Similarly, cases involving publicly sponsored religious symbols have
produced a division between justices supporting and opposing the coercion test.
In County of Allegheny v. American Civil Liberties Union (1989) Justice
Kennedy and three others would have permitted both a menorah and a créche in
public buildings because these symbols were not coercive—passersby were “free
to ignore them”—but served only “to participate in [the] citizens’ celebration of
a holiday.” The majority, however, invalidated the display of the créche despite
its noncoercive nature, saying that government may not “celebrate Christmas...in
a way that endorses Christian doctrine.”

The status of the coercion test in the Supreme Court remains unclear, but the
test seems unlikely to command a majority of the current Court. Four sitting
justices (Kennedy, Rehnquist, Scalia, and Thomas) have indicated approval of
the test. But three other members of the Court (O’Connor, Souter, and Stevens) are
firmly on record against it. The two newest justices (Ginsburg and Breyer) have
not spoken specifically on the coercion test; but in Rosenberger v. Rectors of
University of Virginia (1995) they expressed fairly strict separationist views that
do not fit well with the coercion test’s relative tolerance for government support
of religion.

Even if a general “coercion” analysis were adopted, proponents probably
would not agree on all its specifics. The Court in Engel, after stating that the
Establishment Clause did not reach only “direct coercion,” noted that classroom
prayer involved subtle, informal, and “indirect” kinds of coercionC even if
participation in the exercise was not officially required. When Lee v. Weisman
(1992) raised the question of prayers in the less controlled atmosphere of a school
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graduation ceremony, Justice Kennedy’s majority opinion struck down the
practice on the ground that there was still “social pressure” to participate in the
prayers. Weisman also held that there was improper coercion even though
audience members merely had to listen silently to the prayer, rather than join in
reciting it. In contrast to this fairly broad notion of coercion, Justice Scalia and
the other Weisman dissenters would limit the Establishment Clause to cases of
coercion “by force of law and threat of penalty.”

The coercion test provides even less guidance in cases involving government
financial assistance to schools and social services that are religiously affiliated.
Such cases involve coercion either way: Tax-supported aid coerces taxpayers to
support religion, but government subsidization of secular entities and not
religious ones arguably pressures or coerces citizens to forgo receiving their
education or social services in a religious setting. Justice Kennedy modified his
formulation of the coercion test in County of Allegheny in an apparent effort to
address this question; but he did little more than restate the test, saying only that
government could not “give direct benefits to religion in such a degree that it in
fact ‘establishes a [state] religion or religious faith, or tends to do so.””

The arguments for and against the coercion test involve both history and logic.
Proponents of the coercion analysis (including Justice Kennedy and, at one time,
Professor Michael McConnell) point to the long history of government actions
endorsing or favoring religion. Many of these traditions were adopted or
approved by the First Congress, the body that framed the First Amendment: for
example, presidential proclamations of prayer and thanksgiving, invocations at
legislative and court sessions, and the appointment of congressional chaplains.
Such practices, it is argued, can be explained only by the principle that the First
Congress intended to allow noncoercive endorsements of religion.

Opponents of the coercion test (including Justice Souter and Professor
Douglas Laycock) offer several responses concerning the history. First, they
assert, the whole range of historical practices cannot determine the scope of a
constitutional principle, for sometimes even the drafters fail to live up to their
ideals: Just as the Reconstruction Congress ran segregated schools in the District
of Columbia, the First Amendment’s Framers permitted some government-
sponsored religious exercises supporting generalized Protestantism, largely
because there were few non-Protestants to object. Moreover, opponents of the
coercion test argue that the state-level disputes that played the greatest role in the
development of the First Amendment show that the “establishments” the
Framers had in mind were not limited to coercive schemes but included any
support for religion. For example, in Virginia and Maryland, bills requiring
taxpayers to support churches were rejected as establishments in the 1780s
—"“even,” in Professor Laycock’s words, “with the right to designate the
recipient of the tax, to pay the tax to secular uses, and in Maryland, to escape the
tax altogether by declaring unbelief.” Proponents of the coercion test, such as
Professor Michael Stokes Paulsen, respond that the arrangements in Virginia and
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other states did have coercive elements and were disapproved on that basis.
Scholars thus remain divided on the historical issue.

Turning to analytical arguments, proponents of the coercion test, including
Justice Kennedy, claim that because government can endorse or favor many
other ideas, permitting noncoercive endorsements of religion is necessary to
avoid “hostility to religion.” For example, if government can celebrate the secular
aspects of Christmas but not the religious ones, government will arguably
contribute to the secularization of Christmas. Opponents of the coercion test
respond that for the government to be “secular” does not mean it is anti-religion
and that there remain ample means to advance religion, and counteract the
secularization of society, through activities and displays sponsored by private
groups.

Opponents also argue that requiring “coercion” under the Establishment
Clause would make the clause redundant, for the Free Exercise Clause itself
prohibits governmental pressure on the right not to exercise religion. This line of
argument poses little worry for most proponents of the coercion test, who regard
the Free Exercise Clause as a protection for religion rather than for nonreligion.
To many such proponents, the two clauses do indeed overlap: Both are aimed at
protecting  religious liberty against governmental compulsion—the
Establishment Clause forbidding laws that compel religious practices, and the
Free Exercise Clause forbidding laws that impede such practices.

More powerfully, opponents of the coercion test argue that permitting
noncoercive endorsements of religion is difficult to harmonize with another,
central principle underlying the Establishment Clause: that government may not
give a preference to one denomination, or one religion, over another. (Chief
Justice Rehnquist, and probably the other judicial proponents of the coercion
test, accept this principle of “no preference between religions.”) The conflict
arises because any government acknowledgment of religion, however
noncoercive, inevitably acknowledges a particular religion: Even generalized
references to God—the staple of most public prayers—represent an
“ecumenical” brand of religion that may be objectionable to adherents of more
particularized faiths. A possible answer for proponents of mnoncoercive
endorsements would be for government to endorse many faiths—for example,
both the menorah and the créche during the winter holidays—but whether such
government actions could ever capture the range and subtlety of American
religious identities remains questionable.

Thomas Berg
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Committee for Public Education and Religious Liberty v. Nyquist 413 U.S.
756 (1973)

One of the greatest continuing First Amendment establishment controversies
in the nation has revolved around the degree, if any, of constitutionally permissible
public aid to parochial schools. Approximately 90 percent of all private schools
are religiously affiliated. Public aid to private schools would not pose a
constitutional problem. The constitutional controversy arises because of the
religious affiliation of most of the nation’s private schools. The decision
underlying Committee for Public Education and Religious Liberty v. Nyquist
(1973) exemplifies the strict separation jurisprudence of the Court in the early
1970s, a view that two decades later is no longer adhered to by the majority of its
members.

In the Nyquist decision the Court found unconstitutional New York State’s
tuition reimbursement program for parents of children attending private
parochial elementary or secondary schools. The majority meticulously applied
the standards it had enunciated two years earlier, in Lemon v. Kurtzman (1971),
to determine that government programs of financial assistance to religious
institutions generally violated the Establishment Clause of the First Amendment
of the U.S. Constitution. During the early 1970s, the first years of the tenure of
Chief Justice Warren Burger, the Court diligently adhered to the jurisprudential
principle of separation of church and state. During this period, Chief Justice
Warren E. Burger and Justice William Rehnquist—both appointed to the Court
by President Richard Nixon and both of whom favored governmental
accommodation of religion—were frequently in dissent. Otherwise, the majority
of then-sitting justices were veterans from the tenure of Chief Justice Earl
Warren. These two camps within the Supreme Court did not significantly change
until a decade later, when, in Mueller v. Allen (1983), the Court sustained partial
indirect governmental tuition support for the parents of children in private
schools in Minnesota. But throughout the 1970s and into the 1980s the Court
consistently held that governmental financial assistance to private,C religious-



CANTWELL V. CONNECTICUT 143

affiliated schools was an unconstitutional violation of the Establishment Clause
of the First Amendment. Nyquist was a corner-stone case during the separationist
era of the Supreme Court throughout the 1970s.

In 1972 New York State enacted several amendments to its education and tax
laws, establishing three financial aid programs for nonpublic elementary and
secondary schools. That year, in Committee for Public Education and Religious
Liberty [PEARL] v. Levitt (S.D.N.Y., 1972), also known as Levitt I, PEARL sued
the state commissioner of education, the comptroller, and the commissioner of
taxation and finance for violations of the First Amendment’s guarantee against
governmental establishment of religion. The district court ruling was then
appealed to the United States Supreme Court, in what became Committee for
Public Education and Religious Liberty v. Nyquist (1973).

The New York law provided for direct money grants from the state to
qualifying nonpublic schools to be used for maintenance and repair of school
facilities and to ensure the health, welfare, and safety of the enrolled students.
Qualifying schools were determined on the basis of the concentration of low-
income students attending the schools.

The state law provided tuition reimbursements to parents of $50 per grade
school child and $100 per high school student—but not to exceed one-half the
total tuition actually paid, and only if the parents’ annual taxable income was
less than $5,000. The law also provided a tax relief program to provide aid to those
parents who did not qualify for tuition reimbursement. The amount of the
deductions allowed was determined on the basis of the parents’ income, up to
$25,000 per year.

With respect to the maintenance and repair provisions of the New York law,
the Court found that the Establishment Clause had been violated because the
essential effect was to subsidize and advance the religious mission of sectarian
schools. There was no guarantee that the grants would not be utilized to foster
the religious activities of the parochial schools. The tuition reimbursement grants
also violated the Establishment Clause because their effect was to provide aid to
sectarian institutions.

With respect to the maintenance and repair provisions, it would be possible for
a secretarian elementary or secondary school to finance its entire maintenance
and repair budget from state-raised tax funds. There were no statutory
restrictions on the manner in which the money could be spent by the schools.
“Nothing in the statute, for instance, bars a qualifying school from paying out of
state funds the employees who maintain the school chapel, or the cost of
renovating classrooms in which religion is taught, or the cost of heating and
lighting those same facilities.”

The tuition reimbursement program to the parents of the parochial school
students even more clearly violated the First Amendment Establishment Clause
and the “effects” prong of the Lemon test. Justice Lewis Powell summarized for
the Court: “In the absence of an effective means of guaranteeing that the state aid
derived from public funds will be used exclusively for secular, neutral and
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nonideological purposes, it is clear from our cases that direct aid in whatever
form is invalid.” Chief Justice Burger and Justices White and Rehnquist
concurred in part and dissented in part.

Nyquist was strengthened by the Court’s complementary decision in Sloan v.
Lemon (1973), which struck down Pennsylvania’s tuition scheme that likewise
provided funds to reimburse parents for a portion of expenses incurred in sending
their children to nonpublic schools.

Plaintiff taxpayers, at least one of whom was the parent of a child attending a
Pennsylvania public school, sued the state treasurer. Plaintiffs alleged that the state
law violated the Establishment Clause of the First Amendment because their tax
monies were being used to finance the tuition aid program.

Under the Pennsylvania law, parents who paid tuition for their children to
attend the state’s nonpublic elementary and secondary schools were entitled to
receive $75 for each child in elementary school and $150 for each child in
secondary school, unless these amounts exceeded the total amount of tuition
actually paid to educate each child. The funding for the program was derived
from the state’s cigarette sales tax proceeds. The program was to be administered
by a five-member committee appointed by the governor. In an attempt to avoid
an “entanglement” problem, the Pennsylvania legislation specifically precluded
this committee from having any control whatsoever over the targeted nonpublic
schools. Similarly, there were no restrictions or limitations placed on the use of
funds received by parents under the law.

In striking down the Pennsylvania law as unconstitutional, the Court noted
that “more than 90 percent of the children attending non-public schools...are
enrolled in schools that are controlled by religious organizations or that have the
purpose of propagating and promoting religious faith.”

The Court examined the Nyquist issue of whether the way in which parents
spent the monies reimbursed to them had an effect on whether the grants would
be constitutional. The Court disregarded the speculative argument by plaintiffs
regarding how the money would be spent. Again the Court focused on the
“effects” portion of the Lemon test, concluding that “[t]he State has singled out a
class of its citizens for a special economic benefit” and that the program’s
“intended consequence is to preserve and support religion-oriented institutions.”
Pennsylvania’s tuition grants were direct benefits and thus violated the
constitutional mandate against the “sponsorship” or “financial support” of
religion or religious institutions.

Significantly, however, the Court made it clear that some other forms of aid
may be acceptable in future plans. “We think that it is plain that this is quite
unlike the sort of ‘indirect’ and ‘incidental’ benefits that flowed to sectarian
schools from programs aiding all parents by providing bus transportation and
secular textbooks for their children.”

David L.Gregory
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During the period from 1970 through the early 1980s the Supreme Court dealt
with religious issues in a seemingly schizophrenic fashion. The problem stems
from the inherent difficulty in balancing the Establishment and Free Exercise
Clauses of the First Amendment. The former seeks to prevent government from
endorsing or supporting religion, while the latter forbids the government from
seriously burdening a person’s pursuit of whatever religion he or she chooses.
The changing composition of the Court and a discernible evolution in thinking
about religion among the justices also contributed to this vacillation.

In 1970 New York injected itself into the midst of this transformation when its
state legislature enacted a law that appropriated public funds to reimburse both
church-sponsored and secular nonpublic schools for performing services
mandated by the state, namely, the “administration, grading and the compiling
and reporting of the results of tests and examinations.” Under this law, funds
would be provided for both state-prepared and teacher-prepared exams. The tests
dealt only with secular academic subjects, and the schools had no control over
the contents of the tests, although the tests were graded by school personnel.
Additionally, the statute did not provide for auditing of the funds received by the
schools to ensure that the funds were applied to advance exclusively secular
purposes. The comptroller became the target of a lawsuit that eventually was
argued before the Supreme Court.

In Levitt v. Committee for Public Education (1973), known as Levitt I, the
Court found that the comptroller’s plan violated the Establishment Clause,
because some religiously affiliated private schools were reimbursed for costs
associated with the administration of teacher-prepared tests. The Court found
that it was constitutionally impossible under such a statutory scheme to monitor
whether such tests would be free from the influences of religious instruction. The
Court stated that “the potential for conflict inheres in this situation, and because
of that the stateC is constitutionally compelled to assure that the state supported
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activity is not being used for religious indoctrination.” Thus the Court held that
the statute was an impermissible aid to religion. The most troublesome aspect of
the law was the financial support for teacher-prepared exams. Although the
Court had earlier allowed the use of government monies to supply textbooks to
sectarian schoolchildren, it was careful to distinguish that holding. The Court
explained, “in terms of potential for involving some aspect of faith or morals in
secular subjects, a textbook’s content is ascertainable, but a teacher’s handling of
a subject is not.”

During the early 1970s the separationist majority of the Court rigorously
applied the three prongs of its Lemon v. Kurtzman (1971) test to find
unconstitutional most forms of government aid to parochial schools. Lemon
mandated that government action (1) have a secular purpose, (2) not have the
primary effect of advancing religion, and (3) not excessively entangle the
government in the internal affairs of the religion. Unless all three “prongs” of
this test are met, a violation of the Establishment Clause exists.

Responding to Lemon and Levitt I, the New York State legislature altered its
statute in 1974 by eliminating the reimbursements for teacher-prepared tests and
by providing a means by which payment of state funds would be audited, thus
ensuring that only the actual costs incurred would be reimbursed.

It is possible that, without the intervening decision of Meek v. Pittenger
(1975), these changes would have been sufficient. Relying on Meek, however, a
federal district court in Committee for Public Education and Religious Liberty v.
Levitt (S.D.N.Y., 1976), known as Levitt II, invalidated the amended law. The
Meek decision had struck down a Pennsylvania statute that provided auxiliary
services such as lab equipment to nonpublic schools. Although the services
provided were nonreligious in nature, the Court reasoned that the government, by
providing schools with such materials, “had the primary and direct effect of
advancing the religious mission of the sectarian school enterprise as a whole,”
which, hence, amounts to a forbidden establishment of religion.

By the time Levitt I reached the Supreme Court, there was more precedent to
contend with. Wolman v. Walter (1977) found constitutional an Ohio statute that
authorized, among other things, the expenditure of state funds to supply pupils
who were attending nonpublic schools with the same standardized tests and
scoring services used in the public schools. The Court vacated and remanded Levitt
1, holding that, under Wolman, “state aid may be extended to a sectarian
school’s educational activities if it can be shown with a high degree of certainty
that the aid will only have a secular value of legitimate interest to the State and
does not present any appreciable risk of being used to aid the transmission of
religious views.” On remand, the Federal District Court for the Southern District
of New York found that the statute did not violate the Establishment Clause.

When Edward Regan replaced Arthur Levitt as New York’s comptroller, he
became the defendant in the renamed Committee for Public Education and
Religious Liberty v. Regan (1980). This time the Court, in a 5-to-4 decision
written by Justice Byron White, held that Wolman was controlling and stated that
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there was no substantial risk that the tests could be used for religious education
purposes since no school, public or private, had any control over the content or
application of the tests. Because the tests were a state-mandated graduation
requirement, the Court found a clearly secular purpose in their administration
and grading. The auditing procedures were found sufficient to ensure that state
funds would not be used in a constitutionally impermissible manner, without
creating excessive governmental entanglement in the internal affairs of
religiously affiliated schools. Joining White were Chief Justice Warren E.Burger
and Justices Potter Stewart, Lewis Powell, and William Rehnquist. Justice Harry
Blackmun filed a dissenting opinion, joined by Justices William Brennan and
Thurgood Marshall. Justice John Paul Stevens filed a separate dissenting opinion.
The Regan decision thus marked an important transition toward the
accommodationist jurisprudence of the Burger Court. Those justices who, less
than a decade earlier, had championed Lemon-style separationist thinking now
found themselves in the increasingly frustrated minority. The new majority
refused to apply the Lemon test as stringently. Therefore, carefully crafted forms
of indirect governmental aid to religiously affiliated schools received support
from the Court in the 1980s. The Regan majority, in explaining the decision not
to apply any “litmus-paper test to distinguish permissible from impermissible aid
to religiously oriented schools,” recognized that the Court members were divided
among themselves “perhaps reflecting the different views on this subject of the

people of this country.”
David L.Gregory
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Commonwealth v. Kneeland 37 Mass. 206 (1838)

Commonwealth v. Kneeland (Mass., 1838) is the leading American case on the
law of blasphemy, largely because of the formidable reputation of Chief Justice
Lemuel Shaw of Massachusetts, who wrote the opinion of the Supreme Judicial
Court of Massachusetts. Although Shaw, in the view of Oliver Wendell Holmes,
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was “the greatest magistrate” in American history, his opinion in Kneeland is
one of his worst among 2,200 opinions.

The Kneeland case was saturated in politics. But for politics, Kneeland probably
never would have been prosecuted. His blasphemy consisted of merely a
temperate denial of God, Christ, and miracles, not a reviling or ridiculing of any
of them. He did not, for example, say something as shocking or as offensive as
the defendant in the first American blasphemy case, People v. Ruggles, decided
in 1811 by Chief Justice James Kent of New York. In that case Ruggles had
said, “Jesus Christ was a bastard, and his mother must be a whore.” Kneeland
had written, “Universalists believe in a God which I do not.” He thought too that
the story of Christ was “fable and fiction” and that his miracles were the result of
“trick and imposture.” A state statute penalized blaspheming the holy name of
God by willfully denying, cursing, or reproaching him or any person of the
Trinity or the Bible. Kneeland’s words were far more moderate than those of
Tom Paine, Elihu Palmer, and many others whose books sold freely. Unitarians—
who controlled Harvard, the Supreme Judicial Court, and most of Boston’s
Congregational churches— freely denied the divinity of Christ.

Kneeland, however, was a radical—a dangerous one—because he had a large
audience among the working classes. He depicted the clergy as hypocrites, the
rich as tyrants, and the legal profession as knavish; and he incited class hatred by
advocating a union of farmers and workers, by castigating high prices, and by
savaging corporate property. He even taught sex education. The worst of it all
was that he was a leader of the left-wing Jacksonians. His lectures attracted
thousands, and his newspaper, the Investigator, sold cheaply to the poor. The
prosecutor declared that the newspaper was “a lava stream of blasphemy and
obscenity which blasts the vision and gangrenes the very soul of the uncorrupted
reader.” Although Kneeland was convicted at his first trial, he won a retrial—
and by no coincidence the dissentient juror who hung the jury was a Jacksonian
journalist. Moreover, Kneeland’s counsel was a high-ranking member of the
state Democratic Party. When Kneeland’s third trial was pending, the boss of the
party, David Henshaw, wrote a tract exposing the bias of the trial judges and
maintaining that no case more vitally affected “the civil liberties of the country”
than Kneeland’s, because it struck at “the root of the liberty of conscience, and
the freedom of the Press.” Nevertheless Kneeland was convicted and was
sentenced to sixty days in jail; he appealed to Chief Justice Shaw’s court.

His counsel having died, Kneeland represented himself in opposition to the state
attorney general. He contended that he had not committed a crime. Even his
Whig trial judges had admitted that an atheist might propagate his opinions in
temperate language and that the truths of the Bible might be denied. HeC had
spoken moderately, with none of the ferocity so common to theological
arguments. Moreover, he had not even denied God, let alone express a disbelief
in him; he merely expressed a disbelief in the creed of Universalists. “I do say,”
Kneeland declared, “and shall until my dying breath, I never intended to express
a disbelief in, much less a denial of, God.” He was no atheist, but a pantheist. He
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contended, further, that the blasphemy statute was unconstitutional because it
violated the state constitution’s protection of religious liberty. Kneeland relied on
Jefferson’s maxim that error of opinion may be safely tolerated when reason is
left free to combat it. Freedom of speech and press, as well as freedom to express
unpopular religious opinions, were constitutionally protected by the state’s Bill of
Rights.

Four Whig jurists sustained the conviction; Marcus Morton, the one
Jacksonian on Shaw’s court, dissented. Shaw revealed, as Richard Henry Dana
noted, that he was a conservative Whig with “intense and doting biases.” He was
sure that Kneeland had blasphemed, because although the law permitted a
temperate denial of God, Kneeland had will-fully denied him. The statute
punished willful denial, which Shaw defined as “purposely using words
concerning God, calculated and designed to impair and destroy the reverence,
respect, and confidence due to him.” Blasphemy, he added, is a “willful and
malicious” denial—a definition with which Kneeland did not disagree. After the
jury’s verdict and in the absence of proof of a mistake in the direction given to
the jury, “it is to be taken as proved,” Shaw declared, that Kneeland’s language
constituted blasphemy. Thus the fundamental question—whether Kneeland had
blasphemed—was settled without reasoned consideration. It was “taken as
proved” by the verdict, although the court had agreed to hear the case on the
“whole indictment and all the circumstances.” Shaw’s opinion transcended the
facts.

He next confronted the question of whether the statute conflicted with the
Massachusetts Constitution. Shaw cited with approval Kent’s opinion in the
Ruggles case, where it was held that blasphemy was a common-law crime not
abrogated by a constitution guaranteeing unlimited toleration. The point was
reprehensible, because it implied, first, that the judge-made common law over-
rode the fundamental law of the state consitution and, second, that Kneeland was
guilty of blasphemy at common law, because Christianity was part and parcel of
the common law. This was an English doctrine that may have made sense in
England, which maintained an established church and merely exempted
dissenters from criminal penalties. But in a constitutional system that outlawed
preference of one religion above others, as in New York and Massachusetts,
Kent’s adoption of the English common law violated freedom of conscience and
the quality of religions. As he himself declared in Ruggles, “imposter” religions
could be reviled but not Christianity. The prejudice that bottomed Kent’s opinion
tainted Shaw’s opinion.

Notwithstanding his reliance on Kent, Shaw examined the provisions of the
state constitution that Kneeland claimed had been violated. Freedom of the press,
Shaw ruled, merely meant that individuals were at liberty to publish as they
pleased without prior censorship, subject to responsibility for the criminality of
their language. That was a definition of freedom of the press that accorded with
the English common law. Shaw found that Kneeland had abused his freedom by
engaging in licentiousness.
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Thus freedom of the press did not constitutionally protect blasphemy. Nor did
religious liberty, which allowed the fullest and freest advocacy of religious
opinions, including denials and disbelief, but not if made willfully or with “a bad
purpose.” Although the statute and the case involved the criminality of mere
words, not acts, Shaw concluded his point by saying that the statute was
constitutional because it merely punished “acts” that would have a “tendency to
disturb the public peace.” If that were true, Kneeland should have been editing
his paper, not facing jail. He had not been accused of acts tending to breach the
peace, only of words that blasphemed. This section of Shaw’s opinion endorsed
the remote bad-tendency test of the criminality of speech, which subverted its
freedom. As Jefferson had written in the preamble to his great Bill for
Establishing Religious Freedom, to permit a magistrate to intrude his powers
“into the field of opinion and to restrain the profession or propagation of
principles, on the supposition of their ill tendency is a dangerous fallacy, which at
once destroys all religious liberty,” because the judge determines that tendency,
making his opinion “approve or condemn the sentiments of others only as they
shall square with or differ from his own.” Jefferson concluded that the proper
purposes of government are served when it can act only against principles that
“break out into overt acts against peace and good order.” Kneeland had not been
charged with inciting to crime.

Justice Marcus Morton, the sole dissenter, considered as dangerous to freedom
Shaw’s doctrine that the constitutional guarantee extended only to religious
professions and not to irreligious ones. To Morton religious truths required no
assistance from government. An individual was responsible only to God for his or
her opinions about religion. The state blasphemy statute, Morton believed, could
survive constitutional scrutiny only if it allowed the expression of Kneeland’s
opinions. Shaw’s emphasis on “willful denial” struck Morton as wrong, because
“willful” merely meant “purposely” or “obstinately,” not “maliciously.” “I cannot
agree that a man may be punished for willfully doing what he has a legal right to
do.”

Although Shaw had authority to suspend Kneeland’s sentence and bind him to
good behavior, he did not. Kneeland served his time. As Theodore Parker, the
universal reformer, observed, “Abner was jugged for sixty days; but he will
come out as beer from a bottle, all foaming, and will make others foam.” Abner
Kneeland did, and with much protest from the intellectual community in Boston.
A petition was addressed to the governor requesting a pardon for Kneeland
“because opinion should not be subjected to penalties.” The names of the
signatories read like a Who’s Who among the reformers and intellectuals.
William Ellery Channing’s name headed the list, which included Parker,
Emerson, Garrison, Alcott, and 163 others. The petition meant little to Governor
Edward Everett, whose rival in the past four elections had been Marcus Morton.
Everett rejected the petition. Shaw’s opinion succeeded Kent’s as the most
authoritative and most cited American authority on the law of blasphemy.



CANTWELL V. CONNECTICUT 151

Today, because of the broad scope of the First Amendment as construed by the U.S.
Supreme Court, no blasphemy prosecution could survive an appeal.
Leonard W.Levy
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Conscientious Objection and the Free Exercise Clause

The philosophical basis for conscientious objection to governmental service or
regulation dates back to 500 B.C.E. Historical examples of conscientious objectors
include Jews who were exempted from Roman military service because they
were Sabbatarians and early Christians who objected to military service because
of their opposition to bloodshed and because the service was too closely
connected to worshipping idols and the emperor.

The United States has a long tradition of accommodating conscience. By 1784
the constitutions or bills of rights of five states, as well as the militia statutes of a
majority of states, exempted religious pacifists from required militia service. The
exemption is not surprising, given that many early immigrants to America fled
military conscription or conflict abroad. This tradition also includes successful
conscientious objections to governmental conduct concerning sanctuaries, taxes,
juries and oaths, pictures and reflectors, and autopsies.

The notion of religious freedom provides the basis for the accommodation
between individual conscience and governmental power. Conscientious
objections are traditionally based on the First Amendment’s Free Exercise
Clause, which provides that “Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof....”

In evaluating free exercise challenges toC governmental regulation, the U.S.
Supreme Court has generally presumed that religious-exercise interests outweigh
the government’s interest in regulation unless the government can show a
compelling reason for the regulation. The Court has rejected, however, claims of
religious freedom to engage in overt acts that “pose some substantial threat to
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public safety, peace or order” (Sherbert v. Verner [1963]). For example, in
Reynolds v. United States (1879) the Court rejected a free exercise challenge to a
law criminalizing polygamy. Congress had determined that polygamy posed a
threat to public morality and welfare, but the Court expressed concern about
making “doctrines of religious belief superior to the law of the land, and in
effect... permit[ing] every citizen to become a law unto himself.” In 1963 the
Court decided Sherbert, which established a three-part test for determining when
a statute can be enforced against those who object to it on religious grounds. Two
years after this seminal decision, the Court decided the well-known
conscientious objection case of United States v. Seeger (1965). Seeger involved
the most common and most public conflict between government and conscience
—compulsory military service versus the religious belief that warfare is wrong
under God’s law that condemns violence.

Before Seeger the Court had summarily rejected conscientious objectors’ free
exercise challenges to Congress’s power to draft citizens into military service
(Selective Service Draft Law Cases [1918]). In a similar fashion the Court had
also in dictum rejected any notion that the Constitution required conscientious
objector exemptions for pacifists who sought citizenship under the Naturalization
Act but who refused to promise to bear arms in defense of the country (United
States v. Macintosh [1931]). Although the Court reversed its position on
citizenship for conscientious objector aliens and found that conscientious
objectors were covered by certain statutory exemptions to the draft, the Court has
never held that the Constitution alone requires religiously based conscientious
objector exemptions (Girouard v. United States [1946]).

In Seeger the appellant struck the words “training and” and put quotations
around the word “religious” on the conscientious exemption application required
under the Universal Military Training and Service Act. Seeger also refused to
affirm or deny his belief in a supreme being, stating only that he held deep
“conscientious scruples against... wars.” His was a “belief in and devotion to
goodness and virtue for their own sakes, and a religious faith in a purely ethical
creed.” Seeger argued that the act’s requirement that conscientious objection be
based on “religious training and belief,” including the “belief... [in a] Supreme
Being,” violated the Free Exercise Clause.

The Court began by noting the “richness and variety of spiritual life in our
country” and mentioned modern theologians, like Paul Tillich, who offered
definitions of God that differed from traditional theism. The Court then
unanimously concluded that when Congress amended the act and used the term
“Supreme Being” instead of “God,” it intended to exempt those whose beliefs
were “sincere and meaningful and occup[ied] a place in the life of [their]
possessor[s] parallel to that filled by the orthodox belief in God [in the life of a
traditionally religious person]” (Seeger, 380 U.S. at 166). Although the Court
mentioned the Free Exercise Clause only briefly, it held that the key “task [was]
to decide whether the registrant’s beliefs were “sincerely held and,...in his own
scheme of things, religious.” Furthermore, the government could not confine
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either the “source or [the] content” of those beliefs “to traditional or parochial
concepts of religion.” Thus a nontheistic claimant could qualify for conscientious
objector status.

Concurring and citing Sherbert, Justice Douglas noted that if the Court
construed the act differently, it would subject “those who embraced one religious
faith rather than another...to penalties; [a] kind of discrimination [that] would
violate the Free Exercise Clause of the First Amendment.” In response to the
Court’s decision in Seeger, in 1967 Congress deleted the act’s reference to a
supreme being. Three years later the Court in Welsh v. United States (1970)
reaffirmed the Seeger interpretation of the statute and stressed its application to
avowedly secular beliefs.

The Court reviewed another conscientious objection challenge to the draft in
Gillette v. United States (1971). The appellant, Gillette, conscientiously opposed
fighting in the Vietnam War but did not oppose participating in “just” wars, such
as a United Nations peacekeeping operation. Noting that Congress intended to
exempt only conscientious objectors opposed to war “in any form,” the Court
held—in an opinion by Justice Marshall—that selective conscientious objectors
like Gillette had no statutory recourse. After devoting most of its attention to
Gillette’s Establishment Clause claim, Justice Marshall and the majority rejected
his argument that Congress “interfer[ed] with the free exercise of religion by
conscripting persons opposed to particular wars on the grounds of conscience
and religion.” Justice Marshall noted that the Free Exercise Clause bars
“governmental regulation of religious beliefs as such, interference with the
dissemination of religious ideas,” and even neutral regulatory laws with secular
aims if the burden they impose on First Amendment values is not justified by the
government’s interest.

Justice Marshall observed that the act was “not designed to interfere with any
religious...practice, and [did] not work a penalty against any theological position.”
Instead, it was a neutral regulation designed to “procur[e] the manpower
necessary for military purposes” and to “[maintain] a fair system for determining
‘who serves when not all serve.”” Any “incidental burdens on the religious
practices of selective objectors [were] “justified by substantial governmental
interests” in military readiness. The Court in Gillette therefore limited the status
of conscientious objection to those who oppose participation in all wars.
Moreover, the Court expressed a willingness to uphold neutral regulations that
protected substantial governmental interests; it left unsettled the question of
whether the Free Exercise Clause implicitly provides a constitutional right to an
exemption.

In 1972 the scope of the Free Exercise Clause seemed very broad as the Court
opined in Wisconsin v. Yoder that in some cases it prohibits even neutral
regulations that interfere with religious activity. Between 1972 and 1995,
however, the law of religious freedom changed significantly. Except for three
unemployment cases that followed Yoder, the Court never again applied the test
of compelling state interest in order to uphold a free exercise claim against a
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neutral and generally applicable law (Employment Division, Department of
Human Resources of Oregon v. Smith [1990]).

In other cases, the Court increasingly avoided applying the standard of
compelling state interest in reviewing free exercise challenges, and it often
deferred to the government’s interests. For example, in Goldman v. Weinberger
(1986) the Court rejected the Free Exercise Clause challenge of an orthodox Jew
who objected to Air Force uniform regulations that forbade him to wear a
yarmulke. In Bowen, Secretary of Health and Human Services, et al. v. Roy
(1986) the Court rejected a claim that a state welfare agency’s use of Social
Security numbers violated the Free Exercise Clause. The Court held in O ’Lone v.
Estate of Shabazz (1987) that prison officials are not constitutionally required to
adjust prison work schedules to Muslim inmates’ religious observances. In Lyng
v. Northwest Indian Cemetery Protective Association (1988) the majority
concluded that the Free Exercise Clause does not prohibit governmental
authorization of timber harvesting and road construction in a national forest
traditionally used by Indians for religious purposes.

By 1990 it was clear that some justices disagreed with the view that the Free
Exercise Clause required exemptions from generally applicable laws for
conscientious objectors. That year the Court decided Smith and abandoned the
compelling interest test. The Court held that “the right of free exercise does not
relieve an individual of the obligation to comply with a ‘valid and neutral law of
general applicability on the ground that the law proscribes (or prescribes) conduct
that his religion prescribes (or proscribes).’”

The Smith decision focused renewed attention on religiously based
conscientious objection and the Free Exercise Clause. In repudiation of Smith,
Congress passed the Religious Freedom Restoration Act (RFRA), which became
effective in November 1993. The RFRA’s express purpose is “to restore the
compelling interest test as set forth in Sherbert v. Verner and Wisconsin v.
Yoder.” RFRA prompted debate, which focused on arguable ambiguities,
constitutionality, and the ultimate impact on the adjudication of Free Exercise
Clause claims. As a result of the over-turning of RFRA in 1997, the law
regarding conscientious objectors under the Free Exercise Clause remains
unsettled. RegardlessC of their specific beliefs, however, commentators
generally agree that the adjudication of religiously based conscientious
objections to government activity will become more—and not less—challenging

for the courts.
Jack Sahl
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Consumer Protection and Religion
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Judaism, Islam, Catholicism, and other religions set strict standards
concerning goods used by their adherents, that is, what foods may be eaten, how
religious articles must be prepared, what clothes may be worn, and so on. A
buyer of such items, therefore, must depend on the seller’s representation that the
goods comply with religious requirements— that, as the Jewish tradition puts it,
they are “kosher.”

The Federal Trade Commission Act and consumer protection acts in force in
most states generally prohibit false and fraudulent advertisements and
misrepresentation to induce sales. In addition, statutes and regulations in more
than one-third of the states—including those like Kentucky and Louisiana, where
Jews make up less than 1 percent of the population—have enacted laws
specifically regulating kosher food.

New York enacted the nation’s first kosher-food antifraud law in 1915. The
New York law prohibits falsely representing that food is “prepared under the
Orthodox Hebrew religious requirements.” Michigan defines “kosher” as
“prepared or processed in accordance with Orthodox Hebrew religious
requirements by a recognized Orthodox Rabbinical Council,” and Maryland
states that food is kosher only if it is “prepared under and consisting of products
sanctioned by the code of Jewish laws, namely in the Shulchan Aruch,” a
medieval European codification of Jewish law.

It is not clear whether such statutes, with their inevitable entanglement with
religious observance, are constitutional. The constitutional issue arises because
these statutes and regulations typically incorporate a religious standard to
determine whether the law has been followed. Early judicial challenges
contended that the statute’s terms were so vague that they violated the Due
Process Clause of the Fourteenth Amendment to the United States Constitution.
In 1925, in Hygrade Provision Company v. Sherman, the United States Supreme
Court held that the New York statute did not violate the Due Process Clause
because it only punished intentional fraud and, therefore, “whatever difficulty
there may be in reaching a correct determination as to whether a given product is
kosher,” merchants were required only to “exercise their judgment in good
faith.”

In Everson v. Board of Education (1947) the Court held that the Fourteenth
Amendment prohibited state governments from “establishing” religion. Not until
1972, however, were kosher fraud statutes challenged as establishing religion. In
Ran-Dav’s County Kosher, Inc. v. State (1992) the New Jersey Supreme Court
overturned that state’s regulations regarding kosher food, finding them
unconstitutional because they “impose substantive religious standards for the
kosherproducts industry and authorize civil enforcement of those religious
standards with the assistance of clergy, directly and substantially entangling
government in religious matters.” The U.S. Supreme Court declined to hear an
appeal from this decision.

As Mark A.Berman noted in an excellent and very thorough discussion of the
laws and their constitutionality, it is possible to draft kosher fraud statutes that
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avoid constitutional problems. Such statutes require disclosure of the nature of
religious supervision of preparation of the product, giving the consumer
information to decide whether, in his or her view, it is indeed kosher. A 1982
New York statute, General Business Law Article 39-A, known as the “Torah
Merchants Statute,” follows this form. It regulates the sale of Torah scrolls by
requiring Torah dealers to disclose to purchasers the source of the Torah, any
identifying marks, and the authority of the merchant to sell the particular scroll.
“Torah scroll” is defined merely as “an edition of the Pentateuch handwritten on
parchment,” a definition that contains no religious test, such as requiring that the
scroll be written in accordance with Jewish law.

Amy Shapiro
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Copyright and Suppression of Religious Dissent

Traditional copyright theory asserts that the copyright monopoly is desirable
because it encourages literary creation and thereby expands public debate. In
some instances, however, the monopoly has been used to stifle debate by limiting
access to important works. One problematic instance of this occurs when the
monopoly is used to stifle religious dissent. So far, there has been no clear and
explicit consideration of the problem, although in a number of cases it is clear
that a copyright has been used to aid a participant in a religious dispute.

Very briefly, copyright law provides an author with the exclusive rights to
control the reproduction and distribution of a work and to produce different
versions of the work. The C monopoly is available to any author regardless of
the content of the work, including authors who claim to have written a work with
divine assistance or who claim that they themselves have divine qualities. As a
result, copyright protection can be invoked to prevent the unauthorized
reproduction of religious scriptures. (Many religious scriptures are not protected
by copyright because either copyright law did not exist when the works were
written or their copyrights have expired. Recent translations of these works may
be copyrighted.) Under the traditional view, public debate about controversial
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ideas is not stifled because the underlying ideas in a protected work can be
copied; the copyright extends only to the author’s particular mode of expression.
The limits of this theory can be plainly seen, however; when applied to religious
texts. For many, the particular words of a religious document reverberate with
meaning and nuance. Fierce doctrinal debates have centered on which particular
version of a religious text is correct. In these instances, control of a particular
text may yield control over religious doctrine. Moreover, if a copyright owner
denies a dissenting group access to a copy of a religious scripture, that dissenting
group may be unable to practice its religion.

This fact has not escaped religious communities embroiled in factional
disputes. Two cases in which copyrights have been invoked in religious disputes
are United Christian Scientists v. Christian Science Board of Directors, First
Church of Christ, Scientist (1987) and Religious Technology Center v. Scott
(1987). In both cases, the copyright owner was a religious entity that sought to
bar the use of religious scripture by a group with which it had doctrinal disputes.

The first case involved a dispute between the First Church of Christ, Scientist
and the United Christian Scientists. The First Church of Christ was founded by
Mary Baker Eddy, author of Science and Health with Key to the Scriptures.
Science and Health is the central theological text of the Christian Scientist
religion. During her lifetime Eddy made several revisions of Science and Health.
The First Church of Christ held all the copyrights obtained by Eddy for the
different editions, but by 1971 all the versions had either fallen into the public
domain or were in the last years of copyright protection. The United
Christian Scientists was formed by a group of Christian Scientists who differed
with the First Church of Christ on a number of doctrinal matters, including which
version of Science and Health was the authoritative statement of Eddy’s
teachings.

In 1971, at the urging of the First Church of Christ, the U.S. Congress passed
Private Law 92-60, which granted the First Church of Christ extended copyright
protection for Science and Health. Copyright protection was restored to those
versions which had fallen into the public domain; protection was extended for
the version still under copyright; and future protection was extended to any
version that had not yet been published.

The legislative history makes it abundantly clear that the bill’s principal
advocates, including the First Church of Christ, supported the bill so that the
wording of the text could be controlled for doctrinal reasons. One of their
officials testified before a House Committee in support of the bill, “Changes of
wording...are extremely important to members of our church.... Words, of
course, stand for religious positions of vast significance in the lives of thousands
of believers.” The First Church of Christ wanted to control which version of
Science and Health would be used by Christian Scientists, and the bill aided that
effort. If all the versions of Science and Health were protected by copyright, only
versions produced with the permission of the First Church of Christ could be
printed. The legislation was adopted, although its constitutional infirmities had
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been pointed out by both members of Congress and many who testified at the
hearings.

The United Christian Scientists brought suit challenging the constitutionality of
Private Law No. 92-60 on the ground that it violated the Establishment and Free
Exercise Clauses of the First Amendment. In a lengthy and thorough opinion in
United Christian Scientists v. First Church of Christ the D.C. circuit court
sustained the challenge, concluding that the law had the “unmistakable effect of
advancing the [First] Church [of Christ]’s cause.”

The length and detail of the court’s legal analysis is somewhat surprising.
There was no secular purpose to the bill, and thus clearly it could not have been
sustained under Lemon v. Kurtzman (1971). In Lemon the U.S. Supreme Court
set forth a three-pronged test for deciding whether government action violates
the First Amendment. Under the first prong of the test a “statute must have a
secular legislation purpose.” Public Law 92-60 did not. It was adopted to aid the
First Church of Christ’s dispute with the United Christian Scientists. The bill’s
supporters had attempted to characterize their efforts as secular in nature, casting
their concerns in the form of truth in advertising. They argued that only one
version of Science and Health was the accurate statement of Eddy’s teachings,
and if the First Church of Christ could not prevent publication of other versions,
consumers would be misled by purchasing or reading inaccurate statements.
Even that argument, however, fails the first prong of the Lemon test, because it is
intertwined with the necessarily religious judgment about what is or is not an
accurate statement of Eddy’s teachings. Private Law 92-60 was thus declared
unconstitutional. Different versions of Science and Health—all of whose
copyrights have now expired—can be freely distributed.

Not present in the United Christian Scientist case, but closely related, are the
issues raised when a dissenting group is denied permission to use religious
scriptures that are protected by the regular copyright statute. In Religious
Technology Center v. Scott (1987) the principal parties were the Church of
Scientology and a splinter group, the Church of the New Civilization. According
to the teachings of the Church of Scientology, an individual’s behavior and well-
being can be improved through the process of “auditing,” the techniques of
which are described in a series of works written by L.Ron Hubbard, the founder
of the Church of Scientology. Under the doctrines of the Church of Scientology,
the works describing advanced auditing techniques—New Era Dianetics for
Operating Thetans materials (NOTs)—were to be held in confidence and used
only by certain individuals. Improper exposure would lead to spiritual injury.

Following a dispute, an associate of Hubbard established the Church of the
New Civilization, which embraced beliefs and counseling techniques similar to
those of the Church of Scientology. Learning that the Church of the New
Civilization intended to use and perhaps make public the procedures described in
the NOTs, the Church of Scientology went to court in an effort to halt the use
and dissemination of these materials. One basis for the suit was the allegation
that, in violation of federal copyright law, the Church of New Civilization had
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reproduced in its Advanced Ability V materials substantial portions of the
particular expression of the NOTs—not merely the underlying ideas. The Church
of the New Civilization responded with a standard copyright defense: It was
necessary to copy the particular expression of the ideas in the NOTs in order to
convey the underlying ideas; therefore, the copying was not prohibited. Further,
it argued that any inquiry into the need to duplicate the text would entail
impermissible judgments about religious tenets.

Asserting “that [tlhe inquiry is one of linguistic, not theological,
interpretation,” the district court in Sco#t found that the vast majority of the
Church of the New Civilization’s copying was necessary in order to convey the
underlying ideas. It concluded further, however, that some of the copying might
not have been necessary, and it permitted the case to proceed to trial. Despite the
court’s statement to the contrary, it is far from clear that the judicial
consideration involved no theological interpretation. Any determination about
whether particular statements or components of the protected works need to be
reproduced would have to consider the importance of the statements or
components to the auditing process. For example, the works apparently shared a
similar sequence of presentation, a factor that normally would support an
argument for infringement. An argument that doctrinal concerns required that
auditing be presented in a particular sequence would certainly involve a
theological inquiry. Indeed, the court itself stated, “Whether the sequence is
dictated by the demands of the subject matter is not clear.” To be sure, as the court
noted, some inquiry had to be made. If no inquiry were permissible, any text
would be placed outside the protection of the copyright law by the simple claim
that the copying was necessary for religious purposes. Moreover, it would be
problematic if the copyright law refused to extend protection to religious works.

The Scott decision is disappointing, however, because of the court’s rather
simplistic treatment of complex and difficult issues. The court failed to note the
complexity of the problem and only superficially discussed cases in which
claims of impermissibleC religious evaluations were made. Further, the court
never fully resolved the Church of the New Civilization’s claims. The Scott
decision was written in response to a motion for a preliminary injunction. The
court denied the preliminary injunction on the ground that the balance of
hardships tipped in favor of the defendants, and it never resolved the legal
question of whether the copying was necessary.

The interplay of copyright and religion raises complex and difficult problems
about the separation of church and state that have never really been explored in
the courts. These cases, like others involving disputes about religious scriptures,
at best merely begin the effort to resolve these problems.

Beryl R.Jones
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Corporation of the Presiding Bishop of the Church of Jesus Christ of Latter-
Day Saints v. Amos 483 U.S. 327 (1987)

The Supreme Court in Corporation of Presiding Bishop of the Church of Jesus
Christ of Latter-Day Saints v. Amos (1987) addressed the serious issue of
whether the religious organization exemption from Title VII of the Civil Rights
Act of 1964 violates the Establishment Clause. The case involved a claim filed
by appellee Mayson, who had worked at the Deseret Gymnasium in Salt Lake
City, Utah, a nonprofit public facility owned and operated by the Church of Jesus
Christ of Latter-Day Saints. When the church discharged him in 1981 because he
failed to qualify for a “temple recommend”—a worthiness standard for
determining whether members are eligible to attend church temples—he, along
with others, brought a civil rights class action against the church, under Section
703, for discriminating in employment on the basis of religion. The church
defended on the ground that Section 702 of the Civil Rights Act exempted
religious organizations from the act. At trial Mayson successfully argued that
Section 702 of the Civil Rights Act violates the second part of the Lemon test in
that the provision as applied to a secular activity has the primary effect of
advancing religion.

Justice White, writing for the Court in reversing the district court’s judgment,
held that the statutory exemption constitutionally accommodated religious
practices without violating the Establishment Clause. Indeed, all the justices—
although offering variant rationales—concluded that the Establishment Clause
does not bar all religious exemptions from general regulatory laws.

The majority held that a religious exemption must pass the three-pronged
Lemon test to avoid conflicting with the Establishment Clause. As applied to the
facts, the majority held that under Lemon’s secular purpose test, “it is a
permissible legislative purpose to alleviate significant governmental interference
with the ability of religious organizations to define and carry out their religious
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missions.” In response to Mayson’s argument that Section 702 went too far in
exempting more than the religious organization’s “religious activities,” the Court
stated that limiting the exemption to only “religious activities” would unduly
burden the religious organization’s ability to define and carry out its religious
mission. The Court did note that the questioned activities involved nonprofit
activities, and it declined to answer whether the result would have been the same
if the activity had been for profit.

Lemon’s secular effect test presented the most difficult challenge for the Court.
The majority held that this test is violated only where “the government itself has
advanced religion through its activities and influence.” Because the incidental
advancement of the church could not reasonably be attributable to the
government, the exemption did not have an impermissible religious effect.
Similarly, the breadth of the exemption diminishes, rather than enhances,
entanglement.

Justice Brennan, with whom Justice Marshall joined, wrote that the legislature
may have a constitutional secular purpose of allowing churches—consistent with
the Free Exercise Clause—to identify and carry out their religious missions. This
definitional process is complicated, because a religious “community represents
an ongoing tradition of shared beliefs, an organic entity not reducible to a mere
aggregation of individuals.” Thus, although the secular purpose should be limited
“ideally” to protecting only “religious activities,” the distinction between
religious and secular activities of the church “is not self-evident.” If an
exemption required a showing that the activity fit the “religious” rather than the
“secular” category, then interpretive confusion would necessarily have a chilling
effect on “the community’s process of self-definition....” For Justice Brennan, this
“risk of chilling religious organizations is most likely to arise with respect to
nonprofit activities,” because nonprofit entities have “historically been organized
specifically to provide certain community services, not simply to engage in
commerce,” and he, therefore, would have decided otherwise had the activity
been for profit.

Justice O’Connor, in a concurring opinion, offered an endorsement test as an
alternative to the Lemon analysis. She wrote that the Lemon test makes no sense,
because any exemption has a legislative purpose beneficial to religion; yet not all
exemptions can be invalid, because some are required as a matter of free
exercise. O’Connor suggested that an improved establishment analysis would
first admit that the lifting of a generally applicable regulatory burden necessarily
“does have the effect of advancing religion.” The next step then would be to
determine whether the accommodation may “provide unjustifiable awards of
assistance to religious organizations.”

To resolve this issue, Justice O’Connor suggested that the test ought to ask
“whether government’s purpose is to endorse religion and whether the statute
actually conveys a message of endorsement.” To ascertain whether the statute
conveys a message of en dorsement, the relevant issue is how it would be
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perceived by an objective observer who is acquainted with the text, the
legislative history, and the implementation of the statute.

As applied to the facts, Justice O’Connor concluded that “[b]ecause there is a
probability that a nonprofit activity of a religious organization will itself be
involved in the organization’s mission, in my view the objective observer should
perceive the Government action as an accommodation of the exercise of religion
rather than as a Government endorsement of religion.” Justice O’Connor noted
that her analysis may have been otherwise had the activities been for profit.

Amos has since been cited repeatedly for two line-drawing propositions: (1)
that the state may have as a proper secular purpose the lifting of a regulation
which burdens the exercise of religion and (2) that such an “accommodation”
purpose has constitutional limits perhaps best explained by Justice O’Connor’s
endorsement-test alternative to Lemon.

Richard Collin Mangrum
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Crane v. Johnson 242 U.S. 339 (1917)

Various religious sects with members living in the United States either reject
the practice of modern medicine or recommend, as an alternative to conventional
medical treatment, the use of prayer or faith healing. Often the tenets of these
faiths have come into conflict withC state statutes regulating the practice of
medicine. In the late 1800s and early 1900s, Christian Science practitioners of
one such form of spiritual healing challenged state medical regulations in state
courts and legislatures, seeking exemptions from medical licensing requirements
and other legal impediments to the practice of their faith. In response,
legislatures often enacted or amended regulatory statutes to accommodate these
religious practices.
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The petitioner in Crane v. Johnson, (1917) P.L.Crane, was a nonreligious
“drugless practitioner” who used the power of faith, hope, and mental suggestion
to treat his patients. California law required that individuals who were engaged in
the practice of “drugless” medical treatment must first be licensed, a condition that
required the completion of a prescribed course of study and examination.
However, the licensing requirement explicitly did not “regulate, prohibit or apply
to any kind of treatment by prayer.” Crane claimed that this exemption for
treatment by prayer discriminated in favor of certain religious faiths—
specifically, the Church of Christian Science—to the prejudice of individuals
who employed other forms of religious and nonreligious faith healing. Crane
argued that this discrimination violated the Equal Protection Clause of the
Fourteenth Amendment.

The Supreme Court, in a unanimous opinion by Justice Joseph McKenna,
upheld the statute. Because Crane himself was involved only in nonreligious
faith healing, the Court refused to consider the claim that California’s statute
discriminated among religious practices. Thus the only issue to be resolved was
whether a state could legitimately distinguish between “treatment by prayer” and
the kind of nonreligious mental healing practiced by the petitioner. That
distinction was easily justified. By his own admission, Crane’s practice was
grounded on years of study and experience. Accordingly, it was reasonable for
the state to require that individuals providing such treatments must possess the
necessary knowledge and skill to do so competently. Treatment by prayer, on the
other hand, was a matter of religion and required neither skill nor knowledge. As
the California Supreme Court had stated in upholding the same law in People v.
Jordan (Calif., 1916), there is no reason to believe that “the prayer of an illiterate
person may... be more productive of harm or less beneficial than that of one
possessing the learning and skill of an educated physician.”

The U.S. Supreme Court found Crane to be a simple case, but that conclusion
must be understood in its historical context. In 1917 the Supreme Court had not
applied the First Amendment and the rest of the Bill of Rights to state
governments; the incorporation of the Bill of Rights into the Fourteenth
Amendment had not yet been recognized. The Equal Protection Clause did apply
to state governments, but the standard of review courts used to implement this
provision was a weak and differential one. Virtually any discriminatory
classification would be upheld in 1917 as falling within the legislature’s
discretion.

Moreover, the exemption challenged in Crane provided relatively limited
benefit to practitioners engaged in treatment through prayer. Certainly it did not
clearly entitle them to substitute their spiritual healing for medication or surgery
to the detriment of the patient. The law at issue merely permitted faith healers to
engage in prayer healing without a license. The issues raised by Crane would
receive more rigorous consideration today. If an exemption from general
regulations was provided to certain religious faiths, but not to others, the
exemption would be successfully challenged as violating the Establishment
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Clause of the First Amendment. In Larson v. Valente (1982) the Supreme Court
emphatically explained that the “clearest command of the Establishment clause
is that one religious denomination cannot be officially preferred over another.”
Thus, for example, statutes accepting treatment through prayer “in accordance
with the tenets of a recognized religious body,” as fulfilling state-mandated
parental obligations for the care of one’s children, have been held to violate the
Constitution in that these laws discriminate between recognized and
nonrecognized faiths. Although some courts in these circumstances ground their
holdings on both Establishment Clause and equal protection grounds—such as
the Ohio court did in State v. Miskimens (Ohio, C.P. 1984)—most judges base
their opinions on Establishment Clause requirements, as did the courts in Walker
v. Superior Court (Calif., 1988) and Newmark v. Williams (Del., Super. Ct.
1991). This conforms with the general tendency of courts today to subsume
equal protection issues relating to religion under the rubric of the Establishment
Clause.

A different issue arises if the exemption for treatment through prayer is
extended to all religious faiths but not to the nonreligious individual whose belief
system is in conflict with general health and medical regulations. Generally
speaking, as Hanzel v. Arter (S.D. Ohio, 1985) and Clonlara, Inc. v. Runkel (E.D.
Mich., 1989) illustrate, exemptions exclusively for religious believers are not
held to violate equal protection principles. The criteria for determining when an
exemption from general regulations for religious individuals will violate the
Establishment Clause remains indeterminate and is a matter of controversy at
this time.

Alan E.Brownstein
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Religious cults pose many difficult problems for the legal system, often
involving the constitutionality of government efforts to regulate proselytizing
and recruiting by such religious groups and to control the conduct of their
members. But cults have also generated litigation that raises difficult issues of
tax, tort, and criminal law. Sometimes they have gone to court to defend
themselves against official persecution or to challenge the tactics used by parents
and “deprogrammers” to “rescue” recruits from their organizations. In other
cases cultists have been the aggressors, using litigation as a weapon to attack
those they consider their enemies.

Not a Legal Concept

Whether modern cults are, as they often claim, oppressed “new religious
movements” or simply effective means by which charismatic leaders accrue
power and wealth, there is no doubt that they have met vigorous resistance when
they attempted to claim for themselves the same rights as more traditional
religions. The Holy Spirit Association for the Unification of World Christianity
(the Unification Church), led by Rev. Sun Myung Moon, offers a case in point.
This organization has fought in court over such issues as whether facets of its
aggressive political and economic agendas are bona fide religious practices and
whether its foreign members can legitimately seek permanent residence in the
United States in order to continue their proselytizing. Victimized by an allegedly
discriminatory Minnesota statute that subjected only religious groups such as
theirs to certain reporting requirements that received more than 50 percent of
their contributions from non-members, the “Moonies” had to go to the Supreme
Court to get that law struck down as a violation of the Establishment Clause in
Larson v. Valente (1981).

The legal problems and approach to litigation of the Unification Church are not
necessarily representative. Generalizing about cults and the law is extremely
difficult, in large part because “cult” is not a legal concept. Indeed, it is not even
a word with a clear definition. The term has often been employed pejoratively by
members of mainstream religions to stigmatize new groups or ones that merely
hold views strikingly different from their own. Thus one treatise on cult law
devotes much of its attention to Christian Science. Sociologists have tried to
achieve greater precision by identifying common features of groups that give rise
to similar social problems, but their efforts have yielded a plethora of definitions,
none of them particularly helpful to lawyers and judges. For those whose concern
is the law, the term “cult” is most usefully applied to organizations thatC exhibit
certain distinctive and problematic qualities giving rise to legal questions not
normally associated with mainstream religious groups. These include (1) the
swearing of total allegiance to an all-powerful leader; (2) the leadership’s
discouraging or forbidding of rational thought; (3) the use of deceptive
recruitment techniques; and (4) the tendency of the group to discourage
independence and to goad adherents into submission, thus producing a state of total
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dependence on the organization. There is, however, no legal definition of the
word “cult.”

Nor does the law distinguish between cults and legitimate religious groups.
Indeed, any attempt to do so would violate the First Amendment. In United
States v. Ballard (1944) the Supreme Court took the position that the First
Amendment’s religious clauses forbid government from inquiring into the truth
or falsity of religious beliefs. At most a court may seek to determine whether
someone’s views are sincerely held—and then probably only if that individual is
seeking some benefit from the government, such as a tax exemption or
classification as a conscientious objector. Whether or not a cult’s creed is
acceptable, logical, consistent, or even comprehensible, it enjoys the protection of
the Free Exercise Clause. Indeed, government may not even distinguish between
groups that believe in a supreme being and those that do not. As long as an
organization’s dogma occupies in the life of its adherents a place parallel to that
filled by God in more conventional religions— the Supreme Court has intimated
—its members’ beliefs and practices are protected by the First Amendment.

Because that amendment prohibits the federal government from distinguishing
between legitimate and illegitimate religions, the Internal Revenue Service (IRS)
has little choice but to grant even unpopular cults lacking any commitment to
traditional spiritual values the benefit of the income tax exemption Congress has
conferred on religious groups. Under at least one provision of the Internal
Revenue Code, “any organization claiming to be a church” is a church. The IRS
has identified fourteen criteria to help determine whether an organization
qualifies as a church, one of them being whether it has a “distinct religious
history.” The courts, however, have applied these guidelines only haphazardly,
and the IRS, bound by the code itself, has avoided evaluating the legitimacy of
organizations claiming to be religious in nature.

Instead the IRS has concentrated on determining whether groups that seek tax-
exempt status satisfy the criteria set forth in section 501(c)(3) of the Internal
Revenue Code. That provision requires (1) that an organization operate
exclusively for religious purposes, (2) that no part of its revenue inure to the
benefit of any private individual, (3) that no substantial portion of its activities
involve the use of propaganda or attempts to influence legislation, and (4) that it
not participate in any political campaign. In addition, courts have imposed a
requirement that a group claiming to be an exempt religious organization serve a
valid public purpose and confer a public benefit. The IRS revoked the tax-exempt
status of the Church by Mail and the Church of Scientology because they failed
to comply with the requirements of section 501(c)(3); in 1993, however, it later
restored the Scientologists’ status. In addition, under legislation enacted by
Congress in 1976, religious groups that engage in commercial enterprises, such as
manufacturing, must pay taxes on their “unrelated business income.”
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Cults and Laws of General Applicability

Cults enjoy even less immunity from criminal statutes than from the tax laws.
The Free Exercise Clause forbids punishing anyone for religious beliefs. The
Supreme Court has held, however, that the clause does not relieve a person of the
obligation to comply with valid and neutral laws of general applicability that
regulate or prohibit conduct in which the religion requires the person to engage or
that commands the person to do something which the religion forbids. Thus, in
Employment Division, Department of Human Resources v. Smith (1990), the
Supreme Court affirmed the right of a state to enforce its drug laws against
members of a Native American church who used peyote in religious ceremonies.
It adopted a position already staked out by lower courts. In United States v. Kuch
(D.C., 1968), for example, the U.S. District Court for the District of Columbia
had held that it was not a violation of the Free Exercise Clause to punish a self-
styled “ordained minister of the Neo-American Church” for possessing and
distributing LSD and marijuana—even though members of that “church”
professed to consider psychedelic substances the “true Host” and to believe that
it was “the Religious duty of all members” to ingest the substances regularly
under the guidance of a religious leader called a “Boo Hoo.” In Randall v.
Wyrick (Mo., 1977) a federal district court in Missouri upheld the drug-
possession conviction of the leader of the Aquarian Brotherhood Church, despite
his insistence that the use of hashish, marijuana, and cocaine was considered
sacrament by that religion. The court took the position that freedom of belief was
entirely protected but that freedom of religious actions was limited by the state’s
interest in protecting the public from the dangers posed by drugs. Although
government can punish drug use and other dangerous conduct that some claim is
required by their religion, prohibiting conduct because it is religious does—at
least in the absence of a compelling governmental interest— violate the Free
Exercise Clause. For that reason, in Church of Lukumi Babalu Aye, Inc. and
Ernesto Pichardo v. City of Hialeah (1993) the Supreme Court struck down
municipal ordinances banning the ritual sacrifice of animals practiced by followers
of the Santeria faith. As long as government does not engage in this sort of
targeting of religion and only legislates in general terms, however, it may
constitutionally punish religiously motivated behavior, whether this be the snake
handling practiced by some southern sects, such as the Holiness Church, or the
polygamy once expected of Mormons.

Cults and First Amendment Protections

Although the First Amendment does not shield criminal conduct, it does
protect the distribution of literature by cultists and probably their efforts to
recruit and indoctrinate new members. In Lovell v. Griffin (1938) the Supreme
Court held that a city had violated the amendment’s guarantees of freedom of
expression by requiring a Jehovah’s Witness who wanted to hand out religious
material to obtain permission from an official, who had complete discretion about
whether to grant or withhold the required authorization. In Murdock v.
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Pennsylvania (1943) the Court held unconstitutional the punishment of
Jehovah’s Witnesses for selling religious books without first paying a municipal
license tax. Prince v. Massachusetts (1944) sanctions the application of child
labor laws to prevent minors from hawking religious literature, and Heffiron v.
International Society for Krishna Consciousness (1981) holds that government
may impose reasonable time, place, and manner restrictions on literature
distribution and the solicitation of funds by religious groups when these activities
take place in areas that have been opened up for the exchange of ideas, such as
state fair grounds. Such restrictions may not, however, discriminate against some
views and in favor of others. In another Hare Krishna case, the Court declared
that it was permissible to forbid the repetitive solicitation of money within
airport terminals. Lee v. International Society for Krishna Consciousness, Inc.
(1992) also held, however, that the Constitution protects both the collection of
money on public sidewalks outside airport terminals and the distribution of
literature within them. In Larson v. Valente (1981) the Supreme Court took the
position that a state law which imposed registration and reporting requirements
on some religious groups that solicited money from nonmembers but not on
others violated the Establishment Clause.

It is doubtful that the justices would tolerate much interference with cults’
recruiting and indoctrination. Beginning with Cantwell v. Connecticut (1940) the
Court invalidated a number of statutes that obstructed the dissemination of
religious views on the ground that these laws interfered with freedom of
expression. Groups commonly identified as cults often go beyond merely
preaching their message to potential converts, however; they often engage in an
extreme form of indoctrination which critics view as thought manipulation and
compare to the “brainwashing” that the Chinese practiced on American prisoners
during the Korean War. Unlike the evangelism of conventional churches,
contends law professor Richard Delgado, cult recruiting is deceptive; potential
members never give informed consent to affiliation with the organization,
because they are not provided with complete information about the group until
their will is no longer free. The deception to which cults resort justifies
government intervention to protect the targets of their recruiting efforts, Delgado
maintains. Such intervention would not violate the Free Exercise Clause, he insists,
because that constitutional provision was designed to protect self-determination
in religious matters and because the use of deception and coercion to impart
belief is the antithesis of self-determination. Although Delgado is the leading
legal expert on cults—and many peopleC find his argument persuasive—there is
little case authority to support his position.

Cults and Other Legal Questions

There is a similar shortage of judicial opinions about other legal questions
enkindled by cult practices, and especially about issues related to
deprogramming. Parents, convinced that their children have been “brainwashed”
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into joining deviant religious groups, have increasingly resorted to legal and
extralegal means to wrest their offspring from the control of such organizations
so that they can be “deprogrammed.” Generally carried out by professional
deprogrammers (or “exit counselors”), the goal of that process is to restore
freedom of thought; once this has been accomplished, it is assumed, the youthful
recruit will no longer wish to be affiliated with a cult.

Because deprogramming is practiced on a person who is at least initially an
unwilling participant, the first step is to obtain physical control of the subject. The
legal way to accomplish this is by securing a conservatorship order from a court.
In some states a relative may be able to obtain one of these during an ex parte
proceeding in which the cult member does not even participate. If the
deprogramming works, by the time a full hearing is held both parties are in
complete agreement, and there is nothing to litigate. This procedure smacks of
judicially sanctioned kidnapping, and both a state court of appeals in Katz v.
Superior Court (Calif.,, 1977) and a federal court of appeals in Taylor v.
Gilmartin (10th Cir. 1982) have ruled against the use of state conservatorship
laws for deprogramming purposes. But those are narrow decisions which focus
on the language of the particular statutes in question and fail to address the
fundamental issues posed by this approach to deprogramming.

Rather than seeking conservatorship, some parents resort to extralegal
methods. The cult member is coaxed, tricked, or physically coerced into leaving
the group and going with a deprogrammer to an isolated location where he or she
is confined while deprogramming is carried out. Those who resort to this method
often commit both the crime of kidnapping and the tort of false imprisonment.
Yet prosecutors have proved reluctant to file charges in such cases, and when
they do, public sympathy for the parents has frequently made it impossible to
persuade grand juries to indict or trial juries to convict. Tort suits are also rare. If
the deprogramming works, the former cult member does not want to litigate.
Unsuccessfully deprogrammed cult members have sued for both false
imprisonment and the intentional infliction of emotional distress, but judges
sympathetic to parents and deprogrammers have often dismissed such actions.
Even when successful, suits of this type have yielded only modest damage
awards. Victims of deprogramming have also sued under two federal civil rights
statutes, 42 U.S.C., sections 1983 and 1985 (3). There are, however, serious
doubts about whether either of these laws can constitutionally be applied to
deprogramming, and such actions have also proved unsuccessful.

Former members have enjoyed greater success when suing the cult to which
they once belonged. Some of these cases have resulted in the award of
substantial damages. Yet the degree to which cult “brainwashing” is actionable is
a question the courts have not fully resolved. Generally, where indoctrination is
preceded by deceit regarding the nature of the organization or by other fraud, the
victim may sue in tort because of the lack of informed consent. On the other
hand, in Weiss v. Patrick (D.R.1. 1978) and Ward v. Conner (4th Cir. 1981)
federal courts took the position that if someone’s association with a cult is
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knowing and voluntary at the outset, the group will not be liable for damages
because of the means it subsequently employs to procure the person’s loyalty.

Besides having to establish that one has a legal claim, a former member who
sues a cult faces serious constitutional obstacles. If the complaint is based on the
defendant’s protected religious activity, it will fail. In Paul v. Watchtower Bible
and Tract Society (9th Cir. 1987), for example, a woman sued for defamation,
fraud, and outrageous conduct after being subjected to “shunning” (a procedure
under which loyal Jehovah’s Witnesses are instructed to ignore former members
of that organization). The federal court which decided the case held that
shunning is protected by the First Amendment and that requiring the church to
pay damages would “restrict the Jehovah’s Witnesses’ free exercise of religion.”
On the other hand, a cult cannot avoid liability merely by claiming that its
activity is religious in nature, and thus some courts have upheld damages based
on harassment of former members.

Suits involving cults often raise difficult legal issues. So do governmental
actions designed to control cult conduct. Some of the activities of deviant
religious groups—such as the stockpiling of military weapons by the Church
Universal and Triumphant and the Branch Davidians—are extremely dangerous.
Other cult behavior—such as the aggressive panhandling in which Hare Krishnas
engage— is merely annoying to persons who do not share their views. The
proselytizing of Jehovah’s Witnesses is as clearly protected by the First
Amendment as is that of Baptists, but the recruiting and indoctrination
techniques utilized by some cults raise legitimate concerns that those of
mainstream religious groups do not. On the other hand, so does deprogramming,
which, however nobly motivated, is often accomplished through methods that are
illegal. This is an area of the law where even a definition of the most basic
concept is elusive and where there are few easy answers and many hard
questions.

Michal Belknap
Cathy Shipe
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Cummings v. Missouri 71 U.S. (4 Wall.) 277 (1866)

In this 5-to-4 post-Civil War decision the U.S. Supreme Court invalidated
several provisions of the Missouri Constitution of 1865, which required voters,
state employees, jurors, lawyers, teachers, corporate officers, and clergypersons
to take a loyalty oath on pain of disenfranchisement and relinquishment of their
offices. These people were required to swear that they had not taken arms
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against the United States, nor had in any way aided or sympathized with those
who had done so. John A. Cummings, a Catholic priest, was convicted of
practicing his calling without taking the oath. He appealed to the Supreme Court,
which in Cummings v. Missouri (1866) held that this requirement infringed the
constitutional bans against bills of attainder and ex post facto laws.

Speaking for the Court, Justice Stephen J. Field held that the Missouri scheme
constituted punishment for past acts which were legal when committed and
which had no relation to a person’s fitness for office. The Court added that
Missouri unlawfully presumed Cummings’s guilt until he purged himself by
taking the oath. Justice Samuel F.Miller dissented. Joining him were Chief
Justice Salmon P.Chase and Associate Justices David Davis and Noah H.Swayne.
Miller did not write a dissent in Cummings, however. Instead, he wrote his
dissent in a companion case, Ex parte Garland (1867), arguing that a law which
requires an oath for all practitioners of a profession could not be considered an
ex post facto law: “a statute, then, which designates no criminal, either by name
or description—which declares no guilt, pronounces no sentence, and inflicts no
punishment—can in no sense be called a bill of attainder.”

The broad interpretation of the bill of attainder and ex post facto clauses in
Cummings have since been partly repudiated. But, concerning law and religion,
the holding in Cummings is on even firmer ground today. In 1867, one year
before the adoption of the Fourteenth Amendment, the religion clauses of the
First Amendment did not limit state power. In Cummings, Missouri argued that
nothing in the federal Constitution precluded state licensing of the clergy, and
the Court did not hold otherwise. However, since Cantwell v. Connecticut (1940)
and Everson v. Board of Education (1947) it has been settled that the religion
clauses apply to the states through the Due Process Clause of the Fourteenth
Amendment. Under current standards—developed in such cases as Gonzalez v.
Roman Catholic Archbishop of Manila (1929) and Serbian Orthodox Diocese v.
Milivojevich (1976)—it seems clear that, as applied to the specific facts of
Cummings, the Missouri loyalty oath would violate both religion clauses.

José Julian Alvarez-Gonzalez
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“Dale’s Laws”

“Dale’s Laws” (as they were popularly known), or Lawes Divine, Morall and
Martiall (as they were properly titled), were the first written legal codes of
Virginia and were enforced, in some form or another, from May 1610 to April
1619. Originally adopted under the governorship of Sir Thomas Gates in 1610,
these laws were meant to bring strict military order to the then-moribund colony.
When Sir Thomas Gates arrived in Virginia in May 1610, only a handful of
colonists had survived what was known as the “starving time” of the winter of
1609-1610. Promoters of the Virginia Company attributed the colony’s
problems to the moral degeneracy and lack of discipline of its colonists. Gates’s
responsibility as governor was to turn the situation around through the
implementation of martial law. Three days after his arrival he posted a list of
twenty-one articles that the colonists were to obey. It is unclear whether Gates
himself or someone in England wrote these original articles, but Gates did add to
them as necessity within the colony dictated.

The misnomer “Dale’s Laws” comes from the fact that this list of articles was
compiled, enlarged, and printed in 1612 by Sir Thomas Dale, then the acting
deputy governor and high marshal of Virginia. Dale, who was governor from
1611 to 1616, when Gates returned, really only supplemented Gates’s list of
offenses and punishments with laws designed to protect the Virginia Company
and with instructions regarding the duties of the colony’s military officers.

Under “Dale’s Laws” life in colonial Virginia was more like a penal colony
than a place to gain one’s fortune. All colonists were organized into labor gangs
that were summoned to work by “the beating of the Drum.” They were ordered
to keep their houses “sweete and cleane” and were forbidden to run away.
Furthermore, deference had to be paid to all superiors, work had to be conducted
with diligence, and all mischief was forbidden. Infractions of any of these rules
incurred severe punishments, often including death.

In the effort to bring discipline back to the colony “Dale’s Laws” made
religious observance and religious moral behavior central to the maintenance of
order. Under article 33 of the laws, for example, there was a colonywide
screening in which every man and woman had to “give an account of his and
their faith” to a local minister. If such faith were found lacking, the wayward
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colonist was then required to meet regularly with the minister and, if failing to
meet those obligations, was reprimanded by whipping and public confession.
Likewise all settlers were forced, by threat of losing their allowances or being
flogged, to attend church services two times a day. As with work in the labor
groups, colonists were regularly summoned to these services by “the first towling
of the Bell.” The Lawes also strongly encouraged the settlers to prepare for
church “at home with private prayer, that they may be better fitted for the
public.”

“Captaines and Officers,” who were no doubt ubiquitous in this small and
strict military regime, were also required to attend to their religious duties. The
first article of the Lawes Divine established that they “diligently frequent
Morning and Evening prayer” at which, every time, they were required to
read aloud the six-page-long prayer printed at the end of the Lawes. This prayer,
incidentally, was a jeremiad, emphasizing how sinful the colonists were, asking
God for forgiveness, and, at the end, asking protection from “mutinies and
dissentions” and other internal disorders.

In addition to forcing people to attend religious services regularly, the Lawes
established a strict code of morality about matters of personal behavior. Sodomy
and adultery, for example, were punishable by death. Taking an oath untruly, or
bearing false witness (i.e., lying), was also punishable by death, as was the
offense of sacrilege, or “violating and abusing any sacred ministry.” Blasphemy
was an offense punishable by having a “bodkin thrust through [the offender’s]
tongue,” and colonists could also be punished for failing to hold their local
minister “in all reverend regard, and dutiful intreatie.”

Apparently these strict rules were enforced. Sir Thomas Dale, who was a
veteran soldier before coming to Virginia, had a particular reputation as a
taskmaster. He did put people to death—often in cruel ways, such as burning
them or breaking them on the wheel—and he made life so generally miserable
that some colonists committed suicide or ran away. Dale maintained order, for
the most part, through the numerous soldiers who patrolled the colony, but the
Lawes also established an ecclesiastical policing network— what some historians
have called an early form of a vestry. Under article 7 every church was to have a
board of four church members that would keep up the church and, more
important, “inform of the abuses and neglects of the people in their duties” and
then reprimand them accordingly.

Colonial Virginia under the Lawes Divine, like the Puritan colonies of New
England, was a place in which church and state were one and the same. The laws
did not tolerate religious dissent of any sort and strongly enforced the inculcation
of the state-supported religion. The laws also established strict standards of
behavior that were enforced even more strictly. In April 1619 martial law under
the Lawes Divine was repealed, and a more representative style of government was
established; but the stricter elements of the Lawes remained. Sabbath observance
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was still mandatory, morally questionable behavior was still punishable, and
local clergymen still had the authority to act as agents of the state.
Stewart Davenport
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De Facto Establishments of Religion

In his seminal The Garden and the Wilderness (1965) Mark De Wolfe Howe
wrote that the social reality of the United States is one which demands “the
advancement of religious interest.” This reality was coined by Howe as the
nation’s “de facto establishment” of religion.

As Howe makes clear, there are two aspects of this de facto establishment.
The first are the nonlegal social forces that shape the culture, including the
nation’s religious traditions and its commitment to religious freedom. The second
are the religious traditions and tributes that enjoy the benefit of government
support, such as the names of cities (e.g., St. Paul and Corpus Christi), the
national motto (“In God We Trust”), and the observance of national holidays that
have religious significance (e.g., Thanksgiving and Christmas). Even the U.S.
Supreme Court begins its sessions with the invocation “God Save the United
States and the Honorable Court.”

The existence of this second aspect of the de facto establishment—i.e.,
government acknowledgment and support of the society’s religious tradition—
has proved to be problematic in the development of Establishment Clause
doctrine under the First Amendment. How does one reconcile the existence of
Thanksgiving as an official holiday with the notion that government should not
endorse religion? How does one reconcile the existence of the Christmas holiday
or Sunday closing laws with the notion that government must remain neutral
toward all religions? How does one reconcile Justice Douglas’s observation in
Zorach v. Clauson (1952) that “[w]e are a religious people whose institutions
presuppose a Supreme Being” with the notion that government should be free of
religious influence?
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The suggestion that all such governmental acknowledgements and tributes to
religion are unconstitutional is, of course, not plausible. Religion is too much a
part of the public culture to be excised. It is, therefore, not surprising to note, as
the Court did in Lynch v. Donnelly (1984), that “there is an unbroken history of
official acknowledgment in all three branches of government of the role of
religion in American life from at least 1789.” Indeed, there is a strong argument
that excluding every facet of religion in the public culture would not be desirable
even if it were possible. As Justice Anthony Kennedy noted in his opinion in Lee
v. Weisman (1992), “A relentless and all-pervasive attempt to exclude religion
from every aspect of public life could itself become inconsistent with the
Constitution.”

With the option of a full exclusion therefore unavailable, the Supreme Court
has struggled when issues surrounding the legality of purported de facto
establishments have arisen. In Marsh v. Chambers (1983) the Court’s solution to
a constitutional challenge to the practice of legislative prayer was simply to
create an ad hoc exception to the Court’s normal establishment doctrine. Relying
on a historical/traditional test apparently intended only to apply to the facts of the
case at hand, the Court upheld the challenged practice while virtually admitting
that legislative prayer would not otherwise survive settled Establishment Clause
inquiry.

In other cases the Court has attempted to resolve challenges by inquiring
whether or not the religious practice involved has been D significantly
“secularized.” For example, in McGowen v. Maryland (1961) the Court upheld
the legality of Sunday closing laws, relying principally on this approach. More
recently, in Lynch v. Donnelly (1984) and County of Allegheny v. American Civil
Liberties Union (1989), the Court applied this inquiry to Establishment Clause
challenges to government-sponsored nativity scenes, holding that their legality
would depend on the context in which the display appeared. If the nativity scene
appeared as part of a broad display, it could survive constitutional scrutiny
(Lynch), if, on the other hand, “nothing in the context of the display detracts from
the créche’s religious message,” the practice would be found unconstitutional
(County of Allegheny).

A third approach—which has not been formally relied on by the Supreme
Court but has occasionally been alluded to in some opinions—is to apply a de
minimus scrutiny to the challenged action. Under this approach culturally
ingrained de facto establishments could be upheld as not presenting any serious
constitutional concern.

None of these approaches is analytically satisfying. Ad hoc decisionmaking,
such as that applied in Marsh, is exactly that—ad hoc. It provides no guides for
future cases, nor does it place itself in an existing analytic framework. The
secularization approach taken in McGowan, Lynch and County of Allegheny also
has its infirmities. First, it may be criticized as employing no more than a “we
know it when we see it” test, since it depends so much on the perception of the
person reviewing the Establishment Clause claim. Second, the conclusion that
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religious matters may become, or have become, secularized has been fairly
criticized as an attack on the integrity of the religious practice involved. The
McGowan, Lynch, and County of Allegheny cases therefore have been soundly
criticized from all sides. Those who search for workable legal standards have
found the secularization approach unsatisfactory because of its fluidity; those
seeking a strong separationist position criticize the decisions as allowing for too
much public acknowledgement of religion; and those who hold strong beliefs
regarding the inviolacy of religious belief and practice criticize the decisions for
their purported “secularizing” of what to them are fundamentally religious
matters.

The de minimus approach, as well, is not without its problems. As with the
secularization approach, it is equally demeaning to characterize a religious
matter as de minimus. More broadly, even the notion that there can be de
minimus constitutional violations is itself problematic.

A better approach than those taken by the Court might be simply to address
the problem of the de facto establishments in a more straightforward manner.
Concede that there is such a class of establishments that should avoid strict
scrutiny, and then set about the business of identifying that class. This approach,
moreover, is not without its First Amendment analogy. The Court has used a
similar classification approach in determining that some forms of expression
(obscenity, fighting words, etc.) are not properly understood as falling within the
protection of the Freedom of Speech Clause.

Nevertheless, even this classification approach is likely to be problematic
because of the inherent difficulty in resolving the underlying definitional issue.
For example, how is the Court to determine whether the national celebration of
Christmas should be classified as an appropriate de facto establishment? Furthec,
assume that the national celebration of Christmas fits the appropriate de facto
establishment definition. Does that mean that nativity scenes at city hall should
come within this definitional ambit? Similarly, to use the example in Marsh, how
is it to be determined whether legislative prayer is an appropriate de facto
establishment? And assuming that it is to be found constitutional under this
approach, should graduation convocations be upheld as well? There is little to
suggest that these definitional issues can be easily resolved.

Undoubtedly, then, the existence of de facto establishments will continue to
lead to confusing judicial decisions and tortured doctrine. These results, however,
may be inevitable; the existence of an antiestablishment prohibition combined
with unremovable vestiges of religion in the culture can lead only to a confused
mosaic.

William Marshall
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Definitions of Religion in Constitutional Law

The very first words of the U.S. Bill of Rights protect religious liberty:
“Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof;...” These magnificent words mask a
perplexing dilemma. Preventing government establishment of religion and
protecting religious exercise require an ability both to recognize a religion and to
distinguish legitimate religious claims from spurious ones. But every effort to
make such distinction infuses the Constitution with some particular notion of a
legitimate religion or religious practice, and that is precisely what the First
Amendment should forbid.

The solution to this dilemma cannot be found in any search for a “neutral”
definition: Words are never neutral. Hence, no “neutral principles” are available
for ascertaining when a religious belief, practice, institution, or identity is
genuinely at stake. J.E.Barnhart describes the problem thus:

A definition of religion which does not exclude any tradition that is already
within the general assortment of religious phenomena (Geertz) is a diluted
definition pleasing no one. Many who are recognized as strongly religious
will protest that a lowest common denominator definition cannot capture
the ‘essence’ of religion.... Any attempt to expand the definition of
religion in order to save it from remaining the diluted lowest common
denominator will run into the problem of exclusiveness.... The problem
here becomes a kind of paradox. If we try to gain depth in our definition of
religion, we lose scope and breadth. But if we seek breadth, we lose
depth....

It seeks to be impossible to find a neutral definition that, while enjoying
depth, will not offend great numbers of people. We seem to be forced to
conclude that no single definition of religion can do the job required by it.
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When nontraditional convictions are asserted to be religions, courts have the
awkward task of deciding what credibility to give to those assertions. This task is
particularly difficult when the claim is made by individuals whose faith is not
grounded in some institutionalized religious group or when the religious sincerity
of the claimant is in question.

The fact that there are two religion clauses complicates the problem. The Free
Exercise Clause has traditionally been considered the protection of religious
dissenters; free exercise arguments often occur when nontraditional churches or
their members attempt to convince a court that their religious beliefs or practices
are indeed religious and thus deserving of constitutional protection. In contrast,
the Establishment Clause prevents the politically dominant majority from
enacting its own religious agenda into public policy; hence, conventional
definitions shared by the community are more appropriate than those of the
individual. From time to time, constitutional scholars have suggested that the two
clauses require different definitions of religion. Broad definitions seem necessary
to protect a wide range of individual religious exercises. However, definitions
broad enough to include educational, social service, and patriotic activities would
leave many ordinary governmental functions vulnerable to the charge of
violating the Establishment Clause. Hence, narrow definitions of religion seem
appropriate under the Establishment Clause. Kent Greenawalt, for example, has
suggested that the Free Exercise Clause should protect anything that is “arguably
religious,” while the Establishment Clause should not preclude government from
engaging in activities that are “arguably not religious.”

Employing different conceptions of religion would have important policy
consequences. As Judge Arlin Adams pointed out inD Malnak v. Yogi (1979),
such a bifurcated definition inevitably favors new religions and disfavors
traditional ones. Overall, most First Amendment scholars prefer to seek a unified
definition of religion, pointing out that the very language of the First
Amendment suggests a single understanding. Justice Wiley B. Rutledge,
dissenting in Everson v. Board of Education (1947), noted that the word
“religion”

governs two prohibitions and governs them alike. It does not have two
meanings, one narrow to forbid “an establishment,” and another, much
broader, for securing “the free exercise thereof.” “Thereof” brings down
“religion” with its entire and exact content, no more and no less, from the
first into the second guarantee....

The dual nature of the religion clauses highlights our dual understanding of
religious phenomena. Religion is both an individual spiritual experience and a
social bond. To conceive of religion totally in terms of the individual believer
fails to appreciate the fact that religion is not a purely individual phenomenon,
but a social one. For many Americans, religion is experienced more in terms of a
commitment to a people, a congregation, or an institution than as a personal
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spirituality. Definitions that focus on individual beliefs give a somewhat
Protestant theological tinge to the characterization of religious experience and,
hence, underemphasize its institutional and communal elements. On the other
hand, social and institutional definitions of religion may inadequately protect
individual believers as well as new or noninstitutionalized religious movements.
Any adequate understanding of religion must take into account protection for
both kinds of religious experiences.

The search for constitutional definitions of religion demands that we think
seriously about the phenomenon of religion itself. Is it to be understood as a
particular kind of belief, or as a particular kind of motivation within an
individual? Or is the defining characteristic of religion the ceremonial and other
practices that provide a sense of coherence and identity for a group? Sociologists
of religion disagree among themselves about whether religion should be
characterized by the nature of substantive belief or by a key concept such as
sacredness, or by function, or by particular kinds of activities. The legal literature
parallels these approaches with remarkable correspondence; proposed legal
definitions have focused on (1) the content of belief, (2) the issues addressed and
the function of belief for the believer, and (3) the sociocultural characteristics of
religion—as well as on combinations of all three.

Belief in a Creator, a Supreme Being, a Christian God

For the men who wrote the First Amendment, and for the judges who interpreted
it during most of our history, religion meant a theistic belief, based on faith in a
deity as understood in Christianity and Judaism. Hence, the core notion of a
religion was belief, and the distinguishing feature of the belief was its content:
belief in a supreme being. James Madison’s famous 1785 Memorial and
Remonstrance against Religious Assessments referred to religion as “the duty we
owe to our Creator.”

Characteristic is the definition offered by the Supreme Court in the Mormon
case of Davis v. Beason (1890):

[The term “religion” has reference to one’s own views of his relations
with his Creator, and to the obligations they impose of reverence for his
being and character and of obedience to his will. One cannot speak of
religious liberty, without proper appreciation of its essential and historical
significance, without assuming the existence of a belief in supreme
allegiance to the will of God.

The narrowest belief-based definitions insisted that religion meant the Christian
religion—and mainstream Christianity, at that. An extreme example of this kind
of reasoning is a statement of the Georgia Supreme Court in Wilkerson v. Rome
(Ga., 1922), upholding a statute requiring public schools to begin each day with a
prayer and a reading from the King James Bible. Assuming that “Christianity is
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the only religion known to American law,” the court concluded that the Free
Exercise Clause was breached only if the state “gives one Christian sect a
preference over others.”

Although few courts have followed this example, most have understood
religion within the Western tradition, which places belief in the existence of a
supreme being at the heart of the religious experience. Thus the statutes
providing for conscientious objection to military service specifically provided
exemptions only for those whose objections stemmed from “belief in a Supreme
Being.” Nevertheless, by the middle of the twentieth century, the United States
was becoming too religiously plural for such a definition to encompass the
extent of religious experience. In Torcaso v. Watkins (1961) the U.S. Supreme
Court recognized nontheistic religions when it struck down a Maryland law
requiring that public officials affirm a belief in God. In the Court’s words, “...
neither can [government] aid those religions based on a belief in the existence of
God as against those religions founded on different beliefs.” (A footnote to this
statement lists a number of religions in this country that do not teach what would
generally be considered “a belief in God.”) By the time the conscientious
objection statutes were interpreted during the Vietnam War era, the Court
recognized that relying on belief in a supreme being to define religion risked
violating the Establishment Clause by preferring one kind of religious experience
over others.

Definitions that focus on the content or substance of religious belief pose a
particularly egregious First Amendment problem. Defining religion in terms of
what is believed gets government perilously close to considering the veracity of
religious beliefs. The tragic history of the Mormon Church in the nineteenth
century illustrates the pitfalls of making distinctions between truth and falsity in
religion. In Davis the Court said that Mormon tenets regarding polygamy were
not religious tenets according to “the common sense of mankind,” and in
Presiding Bishop of the Church of Jesus Christ of Latter-Day Saints v. United
States (1890) the Court upheld the repeal of the church’s charter, asserting that
the church’s teaching of polygamy was not a religious tenet but a “pretense.”
Implicit in these decisions was that there were objectively “true” and “false”
beliefs and that courts could appropriately determine which beliefs were false
and exclude them from First Amendment protection.

Defining religion in terms of what is be lieved entails another serious problem.
When people claim constitutional protection for acts that stem from their
religious beliefs, the sincerity of their convictions may be in question. The
Supreme Court faced this problem in United States v. Ballard (1944), which
arose from charges of fraud by religious leaders who claimed special visions and
powers. The Ballards were charged with making claims that “they well knew”
were false. The Supreme Court majority, in an opinion written by Justice William
O.Douglas, ruled that the veracity of the Ballards’ religious claims could not be
judged but that their sincerity could. Three concurring justices argued that both
veracity and sincerity were appropriate for courts to consider. Justice Robert
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Jackson, dissenting, argued that veracity and sincerity were inseparable. His
reasoning is particularly important: Because judges cannot avoid evaluating what
people believe on the basis of what is considered believable, Jackson concluded
that both sincerity and veracity be nonjusticiable. In general, however, most
courts have followed the majority position; when religious sincerity is in
question, courts are generally willing to receive evidence that beliefs are
sincerely held.

In spite of the inadequacy of the “Supreme Being” definition, it is difficult to
jettison the notion that religion is a special kind of belief. Shifting the focus from
a deity to “the sacred” provides a broad understanding of religion while keeping
cognitive content—belief—as its central defining characteristic.

Beliefs about the Sacred

Some of the broadest content-based definitions of religion are drawn from the
classical nineteenth-century works in the sociology of religion. Central to these
definitions is the notion of the sacred. Emile Durkheim, among the founding
thinkers in the sociology of religion, defines religion as “a unified system of
beliefs and practices relative to sacred things.” Theologian Rudolf Otto describes
the sacred as “wholly other,” “beyond the sphere of the usual, intelligible, and
the familiar.” Anthropologist Clifford Geertz understands religion as positing an
“inherent structure of reality” in which values are rooted. At the root of these and
other discussions of the sacred is the sense of another reality that not only exists
but also impacts on us in our everyday reality.

The sacred implies something that is setD aside, separated from ordinary
reality. Ancient Hebrew rituals concerning the tabernacle provide a striking
prototype, and they are carried through in the sacredness of the ark in
contemporary Jewish synagogues. Likewise, the tabernacle in Catholic churches
is a sacred place; under normal conditions certain rituals cannot be performed
anywhere else. Recognizing the notion of the sacred would likely make free
exercise interpretation more sensitive to certain kinds of claims. To take
seriously the concept of the sacred, courts would have to understand that people
could believe that some things, places, times, or actions could be imbued with
transcendent, other-worldly reality. Such a focus would likely encourage more
sympathetic consideration of Native American claims for protection of sacred
lands, in contrast to the cavalier treatment it received in such cases as Lyng v.
Northwest Indian Cemetery Protective Association (1988). Likewise, sabbatarian
claims, which have fared better, would be grounded more firmly in theological
understanding: For some people, time is sacred. The sabbath, to believers, is not
simply a time for rest and religious reflection, or even for worship; it is a holy
time, which, in a sense, belongs to the deity.

Like the “Supreme Being” definitions, those based on beliefs about the sacred
understand religion in cognitive terms. But this approach offers no justification
for the special status of religion under the First Amendment. Focusing purely on
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the cognitive content of belief—without reference to the moral obligations that
these beliefs entail—does not explain why one kind of ontological position
should receive special protection, unless one assumes (as surely government
must not) that certain ontological beliefs are “true.” An adequate definition of
religion must at least suggest why the actions that stem from beliefs are to be
especially protected. Clearly, it is not just the nature of the beliefs but also the
kinds of motivations that the beliefs engender which must be at the heart of the
phenomenon.

Obligations of Conscience

An adequate definition of religion must at least suggest why the actions that stem
from beliefs warrant special protection. One constant answer is that religion is
valuable be cause it is a singularly important source of normative values. An
impressive set of definitions stems from the premise that religion is distinguished,
above all, as a system of moral obligations.

An intriguing but unsatisfying approach has been offered by Jesse Choper,
arguing that religious belief could be characterized by belief in “extratemporal
consequences.” Choper reasons that the underlying insight of the religion clauses
is to protect people from the agonizing choices between the commands of
government and the dangers to their immortal souls. This characterization quite
clearly excludes religions that do not rest on belief in an afterlife, or belief in
eternal reward and punishment; furthermore, it offers no protection for religious
practices that do not take the form of divine commands backed by threats.
Moreover, Choper’s definition does little to protect the institutional and identity
interests of communities of believers; nor does it offer protection even for
individual practices where eternal damnation is not at stake. Still, Choper has
approached something critical. It is not just belief in the existence of a
supernatural reality that makes religion special; it is the belief that reality
impinges on the human in a certain way. Religions posit not only that an external
reality exists, but also that it is normative, prescriptive, and authoritative for human
beings. It imposes duties on human beings that are “higher” or more authoritative
than the duties humans set for each other. This attribute has led many thoughtful
observers to argue that obligation is the crucial characteristic of a religion.

This definition shifts our focus from the cognitive content of the belief to the
fact that it is both prescriptive and authoritative. In sociologist Milton Yinger’s
words, “it is not the nature of belief, but the nature of believing that requires our
study.” In the same vein, political philosopher Michael Sandel has made a
powerful critique of free exercise thinking and has suggested a significant
reformulation of traditional First Amendment thinking. If we accept the dominant
view that the religion clauses protect voluntary choice, we miss the fact that
religious activities for most people are not acts of free choice, as consumers’
choices are. Religious commands are powerful precisely because they are felt to
be obligatory. Indeed, if religious practices were matters of choice, there would
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be far less powerful reasons for protecting them; it is their obligatory character
that makes the protection of these acts seem so compelling.

Several hybrid definitions combine both a cognitive element and a prescriptive
one. Chief Justice Charles E.Hughes, dissenting in United States v. Maclntosh
(1931), captured both the theistic belief and the obligations it entails: “The
essence of religion is belief in relation to God involving duties superior to those
arising from any human relation.”

Legal scholars have tried to capture this combination of cognitive and
prescriptive elements. Ben Clements has suggested a definition that includes both
the content and the functional elements of the “ultimate concerns” approach. He
suggests defining religion as that which addresses fundamental questions of
human existence and gives rise to obligations of conscience. The second part of
the definition encompasses a justification for the religion clauses; it is there to
prevent agonizing conflict between the obligations of government and the
obligations to higher authority.

Steven Gey has proposed an intentionally narrow definition of religion that
focuses on the conjunction of the sacred and the obligatory:

(1) religious principles are derived from a source beyond human control,
(2) religious principles are immutable and absolutely authoritative, and (3)
religious principles are not based on logic or reason, and therefore, may
not be proved or disproved.

Gey’s narrow definition is intended specifically to encompass authoritatively
obligatory religious behavior but to exclude others:

Religious principles that are neither immutable nor absolutely authoritative
would not lead to a conflict between secular and religious obligations
because, by definition, mutable and non-absolute religious obligations can
be modified or ignored by the adherent in order to comply with secular
duties.

Powerful as the obligation definitions are, however, they remain inadequate. If we
confine religion and, hence, religious protection only to those practices believed
to be obligatory, we cannot adequately comprehend non obligatory religious acts
such as the celebration of holidays or festivals. These definitions ultimately fail
to encompass the communal and symbolic, nonobligatory aspects of religious
practice; hence, they offer little protection for institutions, identities, and non-
conscience-based practices. Under this characterization, an act of government
that did not require a person to violate religious conscience would not be deemed
a violation of the Free Exercise Clause, no matter how damaging it might be in
other ways. For example, the Supreme Court majority ruled in Lyng that
destruction of Native American sacred lands did not literally require any
individual to do something which his or her religion forbade. Similarly, in Jimmy
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Swaggart Ministries v. Board of Equalization of California (1990), the majority
found no constitutional violation in requiring religious booksellers to pay a sales
tax on the sale of religious items, since doing so did not violate religious
obligations. Similarly, public religious holiday symbols, voluntary school
prayers, or public support for religious schools do not require anyone to violate
the commands of conscience. Yet they may infringe the Establishment Clause in
other ways. Clearly, defining religion in terms of obligations of conscience,
taken alone, would greatly constrict our understanding of both religion clauses.
In short, such definitions give little protection to the social function of religion
for communities of believers or to the religious practices that bind groups but do
not stem from divine commands.

Ultimate Concerns and Functional Definitions

Theologian Paul Tillich’s characterization of religion as “ultimate concerns” has
been immensely influential in American legal thinking. This focus directs
attention not to any specific content but to the kinds of issues addressed by a
putative religion. Tillich’s works have been extremely helpful in broadening the
concept of religion to be inclusive of a greater range of expressions; at the same
time, they have been easily misunderstood.

Tillich defines religion, most simply, as that which concerns “the depths of
your life, of the source of your being, of your ultimate concern, of what you take
most seriously without any reservation.” In this view every-one has a religion.
This rather simple interpre tation of Tillich’s gave rise to the “functional
approach” in legal definitions, an approach D that looked to the depth of a
person’s motivations as the defining characteristic. This was the approach the
Supreme Court used in the Vietnam-era conscientious objector cases.

Congress has long granted exemptions from compulsory military service for
persons who have religious objections to war. To invoke the conscientious
objector exemption, one must be able to show that the objection is a genuinely
religious one. The case United States v. Kauten (1943) relied on a conception of
religion that foreshadowed the cases of a generation later. Here, the Second
Circuit used functional language in describing religious conscience:

[Conscientious objection] may justly be regarded as a response of the
individual to an inward mentor, call it conscience or God, that is for many
persons at the present time the equivalent of what has always been thought
of as an religious impulse.

This decision provided to the Supreme Court a precedent for expanding the
theistic definition of religion when it confronted the Vietnam-era conscientious
objector cases. In these cases, the Court expanded religious exemptions from
military service to include those whose moral and philosophical beliefs served for
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them the same function as the belief in God did for traditional religious
believers.

In United States v. Seeger (1965) the Court was asked to interpret a provision
of the Selective Service Act that exempted from combat any person

who, by reason of religious training and belief, is conscientiously opposed
to participation in war in any form. Religious training and belief in this
connection means an individual’s belief in relation to a Supreme Being,
involving duties superior to those arising from any human relation, but
does not include essentially political sociological, or philosophical views
or a merely personal moral code.

Congress had explicitly used the term “Supreme Being” in defining religious
belief, but the courts were aware, in the post-Torcaso era, that this kind of
preference for one kind of religion over others seemed to violate the
Establishment Clause. Seeger had applied for conscientious objector status, but his
answers to questions concerning his religious beliefs were ambiguous. His
application left the Court in an awkward position. To deny his application would
have limited “religion” to a belief in a supreme being—something difficult to do
in light of Torcaso. Furthermore, to interpret the statute literally would have
risked a violation of the Establishment Clause by granting a privilege for one
kind of religious belief and denying it to others. Holding the Selective Service
Act unconstitutional on these grounds was a result no one wanted. The Court
found its solution in Paul Tillich’s Shaking of the Foundations, which defined
religion as “the source of your being, of your ultimate concern, of what you take
most seriously without any reservation.” Citing Tillich, the Court reinterpreted
the statute, stretching the definition of religion in order to grant Seeger’s
application. The Court

concluded that Congress, in using the expression “Supreme Being” rather
than the designation “God,” was merely clarifying the meaning of religious
training and belief so as to embrace all religions.... [TThe test of belief “in
relation to a Supreme Being” is whether a given belief that is sincere and
meaningful occupies a place in the life of its possessor parallel to that filled
by the orthodox belief in God of one who clearly qualifies for the
exemption.

Seven years later, in United States v. Welsh (1972), the Court continued this
expansion, granting conscientious objector status to one who unambiguously
rejected labeling his motivations as “religious”:

[1]f an individual deeply and sincerely holds beliefs which are purely
ethical or moral in source and content but that nevertheless impose upon
him a duty of conscience to refrain from participation in any war at any time,
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those beliefs certainly occupy in the life of that individual “a place parallel
to that filled [by] God in traditionally religious persons.”

Although the Seeger and Welch cases were important expansions of First
Amendment protection, the policy of defining anyone’s ultimate concern—or
anything that functions parallel to a belief in God—as a religion bothered many
critics. Despite the expansiveness of the definition, it raises embarrassing
problems for the judicial process. Ought judges to probe what is of “ultimate
concern” to a complainant? And if they do, then football, family, income,
political ideology, or sex might well have to qualify. Moreover, as Kent
Greenawalt has observed, most individuals lack lexical orders of motivations and
do not have “ultimate concerns.”

In truth, these objections may be based on an oversimplification of Tillich’s
point. His own notion of religion is not entirely openended; his explanation of
“ultimate” is immersed in the notion of transcendence and holiness. Tillich’s
theory includes both the motivation and the cognitive content of belief, as James
McBride explains:

Influenced by [Rudolf] Otto’s phenomenology of religion, Tillich’s
“ultimate concern” cannot be reduced to an affective attitude alone.... “[U]
Itimate concern” indicates, on the one hand, our being ultimately concerned
—the subjective side—and on the other hand, the object of our ultimate
concern. Hence, the concept of “ultimate concern” involved by the Court
cannot be reduced merely to an affective attitude as legal scholars and
justices have implied. If Tillich’s notion is to be spared violence, the court
must recognize that there exist two poles in “ultimate concern,” objective
as well as subjective. Does that suggest that this legal notion may be
characterized by both affective attitude and cognitive content? But if
cognitive content is recognized as an inherent element of “ultimate
concern,” does that not violate Ballard’s prohibition against probing the
truth and falsehood of religious claims?

The aspect of Tillich’s definition that McBride terms “objective” is a more
important characteristic of religion than is sometimes recognized. It reminds us
that not every personal obsession is a religion. Religion is “ultimate” in that it
addresses the questions of life for which every human being is presumed to need
answers. Many sociologists of religion recognize the comprehensiveness
of religious explanations as one of the cross-cultural characteristics of religion.
Yinger, for example, writes that “[r]eligion...can be defined as a system of
beliefs and practices by means of which a group of people struggles with the
ultimate problems of human life.” And Geertz understands religion as a system of
symbols that help one interpret the meaning of life itself by “formulating
conceptions of a general order of existence.”
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Judges who are persuaded that religion implies an attempt to answer the
“ultimate questions” of life look for evidence that a belief system is
comprehensive as well as deeply held. The focus on ultimate questions proved to
be the downfall in the attempt by prisoner Frank Africa to declare his allegiance
to the organization MOVE to be religious and to receive dietary accommodations
in the Pennsylvania prison. Judge Arlin Adams found his beliefs to be sincere
and even ultimate in his life, but he ruled that they were not a comprehensive
system. In Africa v. Pennsylvania (3rd Cir. 1981), the Third Circuit held that
however “deep” a sincerely held belief system might be, it does not qualify as a
religion if it is not sufficiently “comprehensive.”

The criterion of an ultimate and comprehensive belief system raises some
serious legal problems. First, it is not clear how one would distinguish religion
from theoretical physics, ontology, or any comprehensive philosophical system
by this criterion. Any attempt to do so would involve judges in the wholly
inappropriate role of religious censors, deciding which beliefs are ultimate and
which are derivative. Furthermore, to conceive of religion as about “ultimate
questions” makes it almost a totally cognitive phenomenon. Theologically
inclined or introspective people might raise questions like: Why are we here?
Why is there something rather than nothing? Why is there suffering and evil?
Why is one thing more valuable than another? Why must we behave in certain
ways? But many “religious” people are unable, or at least disinclined, to ponder
these kinds of questions at all; for them, religion is ritual, identity, and some
rules to live by. Such a cognitive definition might well deny First Amendment
protection to those who cannot articulate profound religious philosophy.
Furthermore, there may be a certain intellectual bias in defining religion in terms
of ultimate concerns, which may disadvantage religions, or religious personsD
for whom reflection as opposed to doing or being is at the heart of the religious
experience.

In both functional and content-based definitions the nature or function of the
beliefs is the defining element; the practices that follow from them are
considered derivative. The implicit model here is that religious actions flow from
religious beliefs. But perhaps this reasoning is backward. Durkheim, argued that
considering only states of mind as intrinsically valuable misunderstands the
phenomenon; actions and practices may in fact be crucial in creating beliefs. In
short, we believe as a result of what we do. The focus on belief may be bad
social psychology; in addition, it could have dangerous constitutional
consequences. If courts focus on belief, they may give far too little protection to
social practices, institutions, and identitiecs—which, Durkheim argues, are the
heart of the religious experience.

Communal and Institutional Definitions

Whether we consider religion to be a kind of belief, the commands and
motivations it generates, or the function of a belief system, religion is understood
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with reference to the individual adherent. The entire sociological tradition of
religious thought directs attention to an entirely different set of phenomena: the
shared symbols, practices, and identity that create and sustain a community.
Earlier, a segment of Durkheim’s definition of religion was quoted; the remainder
of his explanation bears quoting here:

A religion is a unified system of beliefs and practices relative to things
sacred... beliefs and practices which unite into a single moral community
called a Church and all those who adhere to them.

For Durkheim, the sense of the sacred is not an individual phenomenon but
essentially a communal and institutional one: “In all history, we do not find a
single religion without a Church.” This focus on group practices, identities, and
institutions—and on their social functions—is typical of most sociological
definitions. Yinger, for example, insists that religion is a social phenomenon,
that “it is shared and takes on many of its most significant aspects only in the
interaction of the group.” Notice again his definition:

Religion, then, can be defined as a system of beliefs and practices by
means of which a group of people struggles with these ultimate problems
of human life.

Stephen Carter’s definition emphasizes “group worship” while including the
cognitive and conscience elements we observed earlier:

When I refer to religion, I will have in mind a tradition of group worship
(as against individual metaphysics) that presupposes the existence of a
sentience beyond the human and capable of acting outside the observed
principles and limits of natural science, and further, a tradition that makes
demands of some kind on its adherents.

The significance of these definitions is that they understand religion not only as a
source of individual meaning but also as encompassing the collective behaviors
which create and support that system of meaning. Whereas the earlier definitions
focused on individual faith and its function for the believer, social definitions
direct our attention to the community created by shared faith and ritual and to the
ways that social actions sustain faith.

The strength of this focus lies in protecting communal and institutional
practices and the manifestations of group identity. For example, we noted that
the emphasis on obligations of conscience would fail to protect nonobligatory
religious acts, such as singing in the church choir. Focus on belief—whether in a
supreme being or whether any comprehensive system of belief—fails to appreciate
the importance of religious institutions and identity in the life of ordinary people.
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A very practical problem remains. In concrete cases, how are judges and other
public decisionmakers to distinguish religious communities and institutions from
other kinds of group associations? Some identifying characteristic is needed to turn
the sociological insight to a criterion useful in legal decisionmaking. One of the
most promising solutions to this problem directs our attention not to any single
characteristic but to a family of indicators that characterize religion.

Indicia and Analogies

A final type of attempt to distinguish religion seeks to avoid a single indicator
and instead gathers together a family of indicia that, cross-culturally, capture the
religious experience. No single element is strictly necessary; a combination of
them produce what the ordinary person would recognize as a religion. These
kinds of definitions encompass religion understood not only as a matter of
individual meaning but also as the collective behaviors which create and support
that system of meaning.

Greenawalt suggests that judges seek analogies between the putative religion
and that which is indisputably religious. Analogies to the external manifestations
of religion— such as ceremonies, clergy, or institutional practices of religion—
would, of course, disadvantage new or noninstitutionalized religions; Greenawalt
prefers analogies to the kinds of concerns and motivations included in traditional
religions.

This effort was most notable in Malnak, in which the public school teaching of
the techniques of transcendental meditation was challenged as the state
inculcation of a religion in violation of the Establishment Clause. Concurring in
the Third Circuit’s sustaining of the challenge, Judge Arlin Adams developed a
lucid attempt to describe the family of characteristics by which most people
understand the word “religion”:

There appear to be three useful indicia that are basic to our traditional
religions and that are themselves related to the values that undergird the
first amendment.

The first and most important of these indicia is the nature of the ideas in
question. This means that a court must, at least to a degree, examine the
content of the supposed religion, not to determine its truth or falsity, or
whether it is schismatic or orthodox, but to determine whether the subject
matter it comprehends is consistent with the assertion that it is, or is not, a
religion.... Expectation that religious ideas should address fundamental
questions is in some ways comparable to the reasoning of the Protestant
theologian Dr. Paul Tillich, who expressed his view on the essence of
religion in the phrase “ultimate concern.”...

[T]he element of comprehensiveness [is] the second of the three indicia.
A religion is not generally confined to one question or one moral teaching;
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it has a broader scope. It lays claim to an ultimate and comprehensive
“truth.”

A third element to consider in ascertaining whether a set of ideas should
be classified as a religion is any formal, external, or surface signs that may
be analogized to accepted religions. Such signs might include formal
services, ceremonial functions, the existence of clergy, structure, and
organization, efforts at propagation, observation of holidays and other
similar manifestations associated with traditional religions. Of course, a
religion may exist without any of these signs, so they are not determinative,
at least by their absence, in resolving a question of definition. But they can
be helpful in supporting a conclusion of religious status given the important
role such ceremonies play in religious life.

Because it has proved much easier to observe the external manifestations of
religious practice than the first two indicators, this approach places considerable
weight on the social practices of the institution, rather than on the conscience of
the believers.

A judicial approach requiring all the indicia as necessary components of a
religion would be too narrow in free exercise cases, excluding from protection
religions that are lacking in formal structures. Conversely, however, the approach
may prove to be too broad in Establishment Clause cases. A strikingly
unsuccessful attempt at a composite definition was attempted by U.S. District
Court Judge Brevard Hand in the Alabama textbook case Smith v. Board of
Commissioners of Mobile County (Ala., 1986). Judge Hand used such a
composite to declare secular humanism to be a religion. His unwieldy composite
was unable to distinguish religious questions from philosophical discourse into
metaphysics, ontology, and ethics. The conclusions Judge Hand drew in this case
reaffirm the method’s shortcomings. Although the language suggested an effort
to protect nontraditional religions, its effect was to protect traditional
fundamentalist Christianity against the “establishment” of the “religion” of
humanism. Judge Hand’s opinion demonstrates how easy it is to draw analogies
and to find indicia; it isD not surprising that this decision was quickly reversed.
It is worth noting that in both Establishment Clause cases—in Malnak and in
Smith—ideas were declared to be religions against the arguments of their
adherents, who denied that their ideas constituted a religion. In most free
exercise cases, adherents attempt to claim religious status for their beliefs or
practices.

Despite some difficulties in applying the indicia, or analogies, approach to
defining religion, it remains a promising insight. Better than any of the others, it
focuses attention on the dual nature of religion as both an individual and a
collective phenomenon. Furthermore, the “family of resemblances” idea seems to
offer the most promising practical solution to the concrete problems that judges
most often confront.
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Conclusion

None of the attempts at defining religion surveyed here is entirely satisfactory. Yet
the absence of an objective and comprehensive definition of religion is not as
serious as it might seem. In practice, courts rarely are faced with the broad
inquiry of “What is a religion?” Constitutional questions are generally more
limited. Was a religious belief burdened? Was a religious practice penalized?
Was the autonomy of a religious institution undermined? The questions that courts
must answer, hence, are smaller ones, which do not absolutely require
encompassing definitions. Although less intellectually satisfying, an adequate
approach would simply focus on the nexus between the challenged aspect of
religion and the religious exercise being threatened. Thus, if someone claims that
government has burdened his or her beliefs, it is appropriate to ask whether the
beliefs that the person wants protected are religious beliefs. Here, sincerity,
content, and ultimate concerns might well be appropriate. However, if the person
claims that some aspect of religious practice is being threatened, then courts
might focus on the relation of the practice to religious doctrine or its function for
the community of believers. If institutional concerns are raised, the kinds of
issues suggested by Judge Adams’s third indicium are appropriate: Does the
institution function in ways that most people, cross-culturally, expect of religious
institutions?

The most frequent controversies over the nature of religion arise in free
exercise cases, when an individual or group complains that government has
interfered with a religious practice. Defining a religious practice raises its own
problems. Religious practices range from liturgical or ceremonial activities done
inside religious institutions to secular practices motivated by religious faith; they
range from those which are institutionally obligatory (such as confession for
Catholics) to those which are optional (social service ministries); they range from
those which are authoritatively sanctioned by recognized “churches” to those
which are based on the private conscience of an individual believer.

Because there is no “bright line” between a religious practice, belief, or
institution and a nonreligious one, there seems little hope of conclusively
resolving these definitional issues. As theological insights, cultural practices, and
governmental programs evolve, the understanding of religion under the two
religion clauses of the Bill of Rights promises to raise continuing challenges for
American constitutional law.

Bette Novit Evans
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Departure from Doctrine: Judicial Resolution of Ecclesiastical Disputes

Throughout American history, religious organizations that were embroiled in
internal conflicts have on occasion turned to secular courts to resolve their
disputes. Courts have differed with regard to the appropriate standard to apply in
resolving the disputes of religious organizations. At issue is the conflict between
the need to settle with finality civil disputes—particularly those that relate to the
title and ownership of real property—and the concerns contained in the First
Amendment’s prohibition against governmental intrusion into religious matters.

During the nineteenth century, state courts took various approaches to the
question of how to resolve the internal disputes of religious organizations. Some
courts, primarily those in New England, adopted a “majority rule” doctrine
pursuant to which the court simply resolved the dispute in favor of the majority
of the local church body, even if that majority had abandoned the traditional
tenets or doctrines of the denomination.

State courts outside New England generally did not accept this principle.
Particularly in the mid-Atlantic and southern states, courts favored an “implied
trust” theory of resolving church disputes. Pursuant to this theory, courts held
that church property was subject to an implied trust in favor of the established
hierarchy of the church. Accordingly, these courts resolved local church disputes
by identifying the group that represented the church hierarchy and granting the
property to that group, even if the majority of the local congregation differed
with the views of the hierarchy.

A few American courts adopted a variation of this implied trust doctrine,
borrowing from the English decision in Attorney General v. Pearson (G.B., 1817).
Pursuant to this English version of the implied trust theory,D church property was
deemed to be held in implied trust for the propagation of certain doctrines
favored by the founders of the church. Thus, when these courts confronted a
dispute between competing factions, they sought to determine the true and
original doctrine of the church in question and then to ascertain which faction in
the dispute most closely embraced that doctrine. This “departure from doctrine”
test required courts to engage in a searching and often difficult inquiry into the
“correct” doctrines of the church, as opposed to an inquiry attempting merely to
identify which faction in a local dispute was aligned with the current church
hierarchy.

The U.S. Supreme Court first addressed the question of the proper role of the
courts in the resolution of internal religious disputes in Watson v. Jones (1871).
The Watson case arose when a faction of a Presbyterian church congregation in
Louisville, Kentucky—which objected to the denomination’s antislavery position
—seized control of the local church and sought to affiliate with the Presbyterian
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Church of the Confederate States. The proslavery majority of the local
congregation ultimately took the matter to the Supreme Court for resolution.

The Court in the Watson case set forth several principles that had a profound
effect on subsequent jurisprudence surrounding the issue of judicial resolution of
church property disputes. First, the Court concluded that, if property had been
given to a church on the express condition that the property be used for a specific
purpose and the church departed from that directed purpose, civil courts could
order the local church to return the property to the donor. Absent the creation of
an express trust, however, courts would not inquire into the question of whether
there had been a departure from the doctrine of the church founders; this was a
rejection of the English implied trust theory.

Second, the Court held that if the church from which the dispute arose were
one of congregational polity, whereby each local church independently governed
its own affairs in all regards, then such dispute should be resolved in accord with
the principles that govern voluntary associations, such as majority rule. Finally,
the Court held that if the church from which the dispute arose were one of
hierarchical polity, whereby the local church was sub ordinate to a broader
church structure, then the civil court should defer to the position of the church
hierarchy.

Thus, in the aftermath of Watson, church disputes would be resolved by
deferring to the highest appropriate authority in the church; such authority would
differ, depending on whether the church was of congregational or hierarchical
polity. The Court rejected the view that courts should adjudicate disputes by
reference to a determination of which party most closely adhered to a particular
religious doctrine. The clear effect of Watson was to limit the role of the courts
in the resolution of disputes over church property. Although the Watson opinion
technically applied only to church property disputes brought in federal courts, the
dictates of the decision were widely followed by state courts.

The Watson Court did not explicitly consider whether the religion clauses of
the First Amendment to the United States Constitution in any way limited the
ability of civil courts to adjudicate religious disputes. In the early decades of this
century, the Supreme Court began to clarify the parameters of the religion
clauses of the First Amendment; subsequently, in Cantwell v. Connecticut
(1940), the Court held for the first time that the clauses applied to the actions of
state governments. Thereafter, in Kedroff'v. Saint Nicholas Cathedral (1952) and
in Kreshik v. Saint Nicholas Cathedral (1960), the Supreme Court concluded
that courts could resolve church property disputes in accord with the principles
set forth in the Watson case without violating the First Amendment. Both the
Kedroff and the Kreshik cases involved disputes between the Sovietsupported
hierarchy of the Russian Orthodox Church and that church’s North American
diocese. The dispute centered on which entity had actual authority to appoint the
archbishop of North America, with the Supreme Court favoring the hierarchy.

At the same time, however, the Supreme Court held in Kedroff and in Serbian
Eastern Orthodox Diocese v. Milivojevich (1976) that the First Amendment
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sharply limits the ability of courts to adjudicate ecclesiastical disputes that do not
involve property rights. To be sure, the Supreme Court initially appeared to
contemplate some limited role for the courts in resolving church disputes that did
not involve property claims. In Gonzales v. Roman Catholic Archbishop (1929)
the Supreme Court noted that a court could properly review a decision of a
church tribunal on nonproperty matters if the decision were accompanied by
“fraud, collusion or arbitrariness.” Subsequently, however, in Milivojevich the
Court concluded that such an inquiry would infringe the First Amendment. In
that case, the Holy Synod of the Serbian Orthodox Church defrocked a bishop,
appointed a successor, and reorganized the bishop’s diocese into three separate
dioceses. The defrocked bishop sued to enjoin the Holy Synod’s actions on the
grounds that it had acted arbitrarily by failing to comply with the church’s
internal regulations and had exceeded its jurisdiction. The Supreme Court
expressly rejected the “arbitrariness” exception of the Gonzales case, holding that
the First Amendment prevented a civil court from reversing an ecclesiastical
court for failing to abide by its own procedures. Similarly, the Court concluded
that the First Amendment requires a civil court to defer to an ecclesiastical
tribunal’s exercise of jurisdiction over a church matter.

As a result, civil courts have consistently declined to resolve church disputes
that do not involve property claims but that do require an evaluation of the
correctness of church doctrine or compliance with church bylaws or other
internal regulations. For example, on several occasions courts have declined to
adjudicate disputes involving the removal of ministers or the expulsion of church
members where no property claims were present.

During the last few decades the Supreme Court has attempted to clarify the
proper role of civil courts in adjudicating disputes over property owned by
religious organizations. First, in Presbyterian Church in the United States v.
Mary Elizabeth Blue Hull Memorial Presbyterian Church (1969), the Court
reaffirmed the principle of Watson that courts must resolve property disputes
without attempting to resolve underlying controversies over religious doctrine. In
that case, two Georgia churches had sought to leave the Presbyterian Church in
the United States (PCUS) and a Georgia court had awarded the local
congregations the church property on the grounds that the national denomination
had departed from the traditional doctrines of the church. The Supreme Court
reversed, concluding that a determination by a civil court that a church
denomination had significantly departed from prior doctrine infringed the First
Amendment.

The Court in the Hull case stated without explanation that civil courts must
follow “neutral principles of law” in adjudicating disputes concerning church
property. Thereafter, in Jones v. Wolf (1979), the Court elaborated on this
approach in considering another effort by a local Georgia church to leave the
PCUS over doctrinal differences. Under the “deference principle” articulated in
Watson the denomination would likely have prevailed over the local church
congregation on the grounds that the Presbyterian Church is organized with a
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hierarchical polity granting final authority over doctrinal and property disputes to
denominational church courts. Yet pursuant to its neutral principles approach—
which the Court majority legitimated as an acceptable alternative to the Watson
deference approach—the Court remanded the case to the Georgia Supreme Court
to determine whether the local congregation was entitled to the church property;
the Georgia Supreme Court ultimately found that it was so entitled. Under this
approach the lower courts are permitted to use accepted principles of trust and
property law to determine who actually has title to the local property. If various
documents such as the deed to the church property, the constitution of the
denomination, and the charter of the local church establish that the local
congregation has title to the church property, then the presumption of ownership
rests with the congregation, notwithstanding the fact that the church’s
ecclesiastical structure permits the denominational courts final authority in
resolving such disputes. As a result of the Jones decision some denominations
have amended denominational canons to state explicitly that local church
property is held in trust for the denomination, not for the local congregation.

In the wake of the Jones decision lower state and federal courts have adopted
various approaches to the question of the manner in which civil courts should
resolve disputes over church property. Some courts have continued to follow the
deference principle initially articulated in the Watson case, giving deference to
the position of the highest appropriate authority in the church in resolving
disputes. Other courts have followed the neutral principles test or some variation
of that test most fully developed in the Jones decision and haveD sought to
determine ownership of the local property by reference to general principles of
property and trust law. Under the Supreme Court’s decisions, either means of
resolving disputes over church property is acceptable under the First
Amendment.

Davison M.Douglas
James K.Lehman

Bibliography

Adams, Arlin M., and William R.Hanlon, “Jones v. Wolf: Church Autonomy and the
Religion Clauses of the First Amendment,” 128 University of Pennsyhania Law
Review, 1291-1339 (1980).

Ellman, Mark, “Driven from the Tribunal: Judicial Resolution of Internal Church
Disputes,” 69 California Law Review 1375-1444 (1981).

Gerstenblith, Patty, “Civil Court Resolution of Property Disputes among Religious
Organizations,” 39 American University Law Review 513-572 (1990).

Rotunda, Ronald, and John Nowak, Treatise on Constitutional Law, 2nd ed. (St. Paul,
Minn.: West, 1992), vol. 4, sec. 21.12.

Sirico, Louis J., Jr., “The Constitutional Dimensions of Church Property Disputes,” 59
Washington University Law Quarterly 1-79 (1981).



200 RELIGION AND AMERICAN LAW: AN ENCYCLOPEDIA

Note, “Judicial Intervention in Disputes over the Use of Church Property,” 75 Harvard
Law Review, 1142—-1186 (1962).

Cases Cited

Attorney General v. Pearson, 36 Eng. Rep. 135 (Ch. 1817).

Cantwell v. Connecticut, 310 U.S. 296 (1940).

Gonzales v. Roman Catholic Archbishop, 280 U.S. 1 (1929).

Jones v. Wolf, 443 U.S. 595 (1979).

Kedroffv. Saint Nicholas Cathedral, 344 U.S. 94 (1952).

Kreshik v. Saint Nicholas Cathedral, 363 U.S. 190 (1960).

Presbyterian Church in the United States v. Mary Elizabeth Blue Hutt Memorial
Presbyterian Church, 393 U.S. 440 (1969).

Serbian Eastern Orthodox Diocese v. Milivojevich, 426 U.S. 696 (1976).

Watson v. Jones, 80 U.S. 679 (1871).

Dion, Dwight, Sr.

See UNITED STATES V. DWIGHT DION, SR.

Disestablishment of State Churches

The movement for religious freedom has, from the beginning of U.S. history,
focused on the individual states. The Constitutional Convention in Philadelphia
in 1787 paid limited attention to the issue, because much of the battle then was
being pursued in the state legislatures. Many religious leaders also supported
freedom of religion—some because they belonged to a minority sect not
recognized in their state. However, at least one early American leader, Roger
Williams, opposed establishment for philosophical reasons. Banished from
Massachusetts Bay Colony in 1635 for his outspoken views on religion,
Williams founded Providence, Rhode Island, as the first colony with complete
religious freedom. Williams believed separation of church and state to be
beneficial for religion, writing that “[t]he civil sword may make a nation of
hypocrites and anti-Christians, but not one true Christian.” Williams himself was
mostly forgotten by the 1780s. However, such religious leaders as the Baptists
Rev. George Eve and Elder John Leland continued to influence the fight for
disestablishment in the states.

Rhode Island was unique among the original colonies in not having an
established church. But by 1833 all the states had officially secured the
disestablishment of state churches. This accomplishment is notable and in some
ways surprising, considering that in the eighteenth century the majority of the
American population (like the rest of the world) still believed that church and
state should maintain their traditional cooperation.

The creation of the United States involved a unique situation that provided the
elements necessary for a move toward freedom of religion. From its inception in
the early eighteenth century, the United States contained a multitude of religious
sects including Anglicans, Amish, Baptists, Catholics, Congregationalists, Jews,
Lutherans, Methodists, Presbyterians, Quakers, and Unitarians. In states that
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originally maintained an established church, these religious dissenters were a
major force in the push for disestablishment.

As the American Revolution approached, a few very influential religious and
political leaders also advocated religious freedom. Thomas Jefferson, James
Madison, and George Mason led the debate on the subject in the political arena.
The Founders who pushed for religious freedom had many reasons for their avid
support of separation of church and state. Many of them held a deep-seated
distrust of established churches based on their dealings with England. They
believed that the interaction of church and state would result only in the
corruption of both. The Founders also recognized the practical considerations
necessitated by pluralism. Others, like Jefferson, were deists who did not follow
all the tenets of Christianity.

Virginia was the earliest site of the fight for disestablishment, and it is
instructive because it shaped the debate and thought about religion and the state
for the rest of the United States. Virginia was established as a colony with the
Anglican Church as the official church. Ministers were required to show
ordination from an English bishop, and the church was given large land holdings
and special financial favors. Other sects were restricted and could not preach in
public or after dark or perform legal marriages. Furthermore, Virginians,
including members of other religious sects, were assessed a tax that supported
the Anglican Church and its ministers. Although the Anglican Church held a
great deal of power in Virginia, by the mid-1700s Anglicans were a minority
sect in the state. Dissenters, the most vocal of whom were the Baptists, began
petitioning for religious freedom as early as 1772. In the Virginia legislature
George Mason and James Madison pushed for the passage of several bills that
would decrease the powers of the Anglican Church.

In 1779 Thomas Jefferson proposed a “Bill for Establishing Religious
Freedom” in the Virginia legislature. Finally enacted in 1786, the law begins:

Well aware that Almighty God hath created the mind free: that all attempts
to influence it by temporal punishments or burdens, or by civil
incapacitations, tend only to beget habits of hypocrisy and meanness, and
are a departure from the plan of the Holy Author of our religion, who being
Lord both of body and mind, yet chose not to propagate it by coercions on
either, as was in his Almighty power to do.

In the preamble Jefferson stated that it is not for fallible men to dictate the beliefs
of others. The personal beliefs of every man are his own. He should not be
restricted or punished for his views. After this statement of general philosophy
the bill asserts:

No man shall be compelled to frequent or support any religious worship,
place or ministry whatsoever, nor shall be enforced, restrained, molested, or
burthened in his body or goods, nor shall otherwise suffer on account of
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his religious opinions or belief; but that all men shall be free to profess, and
by argument to maintain, their opinions in matters of religion, and that the
same shall in nowise diminish, enlarge, or affect their civil capacities.

Jefferson composed the bill in 1779 while a member of the General Assembly of
Virginia. However, it was not until 1785 that the bill was finally passed, as a
result of the hard work and expert political manipulation of Madison. While
Jefferson was busy in Europe, Madison pushed the bill through, despite the
adamant opposition of Patrick Henry and other major political figures.
Jefferson’s Bill for Establishing Religious Freedom was extremely influential
both in the disestablishment movement in other states and in the historical
development of religious freedom in the United States.

Like Virginia, the Carolinas also had been colonized with an established
Anglican Church. The territory that became North Carolina had a non-Anglican
majority which was eager for disestablishment because it had suffered through a
period from 1730 to 1773 when Carolina had adopted many of the same
oppressive laws against religious dissenters as had England. After the separation
from Britain in 1776 the new State of North Carolina adopted a bill of rights
which declared “[t]hat all men have a natural and unalienable right to worship
Almighty God according to the dictates of their own consciences.” In reaction to
past abuses of power by Anglican Church officials, the North Carolina
Constitution included a provision forbidding clergymen from holding office.

North Carolina as well as New Jersey, Delaware, Pennsylvania, and Maryland
all included guarantees of religious freedom in their state constitutions, adopted
in 1776.D However, these states maintained religious tests for political offices.
New Jersey required that officeholders be Protestants—a limitation not dropped
until 1874. Delaware limited eligibility to Trinitarian Christians, removing the
restriction in 1792. The Pennsylvania Constitution included a religious test for
office that excluded non-Christians. Although this test was modified in 1790, the
Pennsylvania Constitution continued to exclude atheists and agnostics from
holding public office (this provision remains in the constitution but is no longer
enforceable). Maryland also barred non-Christians from office until 1826. North
Carolina finally eliminated all vestiges of religious tests for officeholding in
1868, when the “radicals” were in power.

The New York Constitution, adopted in 1777, includes a clause declaring
“that the free exercise and enjoyment of religious profession and worship,
without discrimination or preference, shall forever hereafter be allowed, within
this State, to all mankind.” Significantly, New York’s constitutional clause
providing for religious freedom condemned religious “bigotry.” The New York
Constitution was greatly influenced by the debate that had occurred in Virginia,
but New York went beyond Virginia in explicitly prohibiting a religious test for
officeholding. New York made “ministers of the gospel” ineligible for public
office. Five other states—Virginia, North Carolina, Delaware, Maryland, and
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South Carolina—had similar provisions prohibiting ministers from holding
office.

In Connecticut and in Massachusetts the process of disestablishment continued
well after independence was achieved. Connecticut did not realize religious
freedom until 1818. The new constitution, ratified in 1818, provided “[t]hat the
exercise and enjoyment of religious profession and worship without
discrimination, shall forever be free to all persons in this State.”

The separation of church and state in Massachusetts was precipitated by a
fight for dominance by the two leading religious sects in the state. Until 1821
Massachusetts prohibited non-Protestants from holding public office.
Massachusetts, dominated by the established Congregationalist Church from its
beginnings, did not completely separate church and state until 1833. Until that
time Massachusetts retained a provision in its constitution that required all towns
and villages to support monetarily “public Protestant teachers of piety, religion
and morality.” In the early nineteenth century the Congregationalist Church in
Massachusetts split over a doctrinal debate into two sects, the Unitarians and the
Trinitarians. A series of court battles over ownership of church property erupted
when Unitarians split from the Trinitarians to form their own parishes. In Baker
v. Fales (1820) and Stebbins v. Jennings (1830) a predominantly Unitarian
Massachusetts Supreme Court subordinated the church to the parish. The two
cases had the result of making the choice of sects in a parish subject to majority
vote. The decisions led to increased plurality by allowing democratic control
over state-church relations. A constitutional amendment adopted in 1833
eliminated the legal requirement for local support of the church and provided for
complete freedom of religion.

New Hampshire was the last of the original states to have full separation. Its
1792 Constitution contained a confusing set of provisions about religion.
Although the Constitution guaranteed the right of conscience and religious
freedom for all individuals, there was no separation of church and state, and
there was a clear preference for Protestant Christianity. The Constitution allowed
the state to authorize local governments to hire “public protestant teachers of
piety, religion and morality.” The same clause endorsed “evangelical principles”
and asserted that “every denomination of Christians, demeaning themselves
quietly and as good subjects of the State, shall be equally under the protection of
the law.” However, religious dissenters had to pay to support ministers and
teachers of other faiths. Other sections of New Hampshire’s Constitution
provided that only a person of “the Protestant religion” could serve in the state
legislature or be elected governor. In 1850 the state’s voters rejected a
constitutional change that would have allowed non-Protestants to hold office.
New Hampshire finally changed this in 1877, although the Constitution
continued to allow for public support of “protestant” teachers until 1968.

New Hampshire’s clinging to a Protestant establishment was clearly
anomalous, even in the first five decades of the nation. The new states that were
carved out of the West guaranteed religious freedom from the beginning. The
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Northwest Ordinance of 1787, after laying out a governmental structure for the
new states to be created in the West, enacted six “Articles of Compact between
the Original States and the people and States in the said territory.” The first of
these promised that “[n]o person demeaning himself in a peaceable and orderly
manner shall ever be molested on account of his mode of worship or religious
sentiments.” However, in what would seem to be a contradiction today, Article
IIT of the Northwest Ordinance also provided that land be set aside for public
schools, “[r]eligion, morality, and knowledge being necessary to good
government and the happiness of mankind....”

Although the circumstances of America’s colonization were conducive to
religious freedom, it was by no means an inevitable result. Most of the Western
world at that time still believed strongly in the maintenance of an established
national religion. The pluralistic nature of the American colonies—combined
with the work of such men as Thomas Jefferson and Roger Williams—resulted
in freedom of religion for most people in the United States by the end of the
eighteenth century. Although non-Christians were discriminated against both
officially and unofficially as late as the 1960s, the foundations for religious
freedom were laid in the individual states at the time of the Revolution.

Michelle J.Dye Neumann
Paul Finkelman
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Disturbance of Public Worship

During the early nineteenth century, as the Second Great Awakening swept the
nation and Americans flocked to Protestant churches, gatherings for public
worship became an increasingly significant part of American life. Over the
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course of the century, state courts and legislatures began to grant religious
meetings legal protections by explicitly forbidding individuals from disrupting or
interfering with public worship. In a series of decisions continuing until the mid-
twentieth century, courts not only repeatedly found a constitutional basis for
laws prohibiting such disturbances but also usually sustained the convictions of
those found guilty under these measures.

The earliest such cases held that disturbing a religious assembly was an
indictable offense at common law. The South Carolina Supreme Court’s decision
in Bell v. Graham (S.C., 1818) ranked the right to assemble for worship with the
most fundamental guarantees of the common law, even though the case involved
a public worship service attended by blacks and whites that had been interrupted
by slave patrollers. “It is a principle so clear,” the court concluded, “that those
who unlawfully disturb the devotion of a religious assembly, by any indecency
or violence, may be punished by indictment, that authorities are unnecessary to
support it” (p. 281). North Carolina Chief Justice Thomas Ruffin presented a
more extensive rationale for deeming disturbance of public worship an indictable
offense. In State v. Jasper (N.C., 1833), a case involving a man accused of
“talking and laughing in a loud voice” during worship, Ruffin argued that “the
guaranty of religious freedom” demanded that religion “may be safely professed,
and sincerely exercised in public assemblies” (p. 325). Citing a Massachusetts case
involving a disturbance of a town meeting, Ruffin noted that such behav ior
constituted a breach of the peace. “NotD less certainly,” he reasoned, “does the
public worship of Almighty God involve the good order of political society, and
its disturbance produce wrath and violence” (p. 327). The following year Judge
William Cranch of the U.S. Circuit Court of the District of Columbia echoed
these arguments in United States v. Brooks (D.C., 1834), where he held that “the
disturbance of public worship is an act tending to destroy the public morals and
to excite a breach of the peace” (p. 1245).

By midcentury a number of states—mostly in the South—had enacted statutes
that prohibited disturbance of public worship and categorized the crime as a
misdemeanor. Several of these laws required that the disruption be “willful” in
nature, and state appellate courts generally adhered to a strict interpretation of
this standard. For example, a few men were convicted under an Alabama statute
after they walked out of a worship service, engaged in some “loud talking”
outside the church, broke a bottle against a tree, and returned to the service. The
Alabama Supreme Court, however, overturned the conviction in Brown v. State
(Ala., 1871), holding that in order for the disturbance to be willful, “it must be
something more than mischievous—it must be in its character vicious and
immoral” (p. 183). Similarly, the Texas Supreme Court repeatedly held that
convictions under that state’s statute had to be based on a “willful intent” to
disrupt (Richardson v. State [Tex., 1879], Wood v. State [Tex., 1884], Prucell v.
State [Tex., 1892]). Courts, however, defined more broadly the types of
assemblages covered under these laws. North Carolina’s statute, according to the
state supreme court, protected “a congregation of people assembled for divine
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service,” even though they did not worship in a church or chapel (State v. Swink,
[N.C., 1839]). Likewise, the Tennessee Supreme Court ruled that the state’s law
against disturbance of worship applied to Sunday school meetings (Martin v.
State, [Tenn., 1873]).

The most significant matter of judicial interpretation was the question of
exactly what behavior constituted a disturbance of a religious service. Answers
to that question varied widely. The Tennessee Supreme Court ruled in Wright v.
State (Tenn., 1881) that one voluntarily engaging in a fight outside the door of a
church during worship violated that state’s statute. The Supreme Court of Texas,
in a se ries of colorful decisions, held that “the cracking and eating of nuts” (Hunt
v. State [Tex., 1877]), “groaning aloud and giggling during a prayer”
(Friedlander v. State [Tex., 1879]), and “talking and beating on a tin can”
(Cantrell v. State [Tex., 1895]) during worship services all constituted disruptions
and violated the law. And the Indiana Supreme Court, presumably less tolerant
of any sort of disturbance, held in Hull v. State (Ind., 1889) that a man could be
convicted under state law for entering a Salvation Army meeting with a cigar in
his mouth and refusing to remove his hat when requested! At the same time, state
courts held that neither a disturbance in a churchyard after the dismissal of the
congregation nor a fight engaged in near a church during a worship service
(where the congregation could not hear the fight) constituted a disruption of
public worship (State v. Jones [Mo., 1873], State v. Kirby [N.C., 1891]).

By the middle of the twentieth century, appellate court cases involving
disturbance statutes were rare. As the rural and Protestant America of the
nineteenth century gave way to an increasingly urbanized and secularized
society, convictions under these laws became less and less frequent. Still, the
attention that both legislatures and courts gave to such matters during the
nineteenth century clearly demonstrates Americans’ preoccupation with
protecting their religious liberty.

Timothy Huebner
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Douglas, William Orville (1898-1980)

Before William O.Douglas’s appointment to the bench in 1939, there had been
relatively few religion clause cases decided by the U.S. Supreme Court. But soon
thereafter the Court’s docket shifted from cases dealing primarily with economic
issues to questions of individual rights, and Establishment and Free Exercise
Clause cases became a staple item in each term. Douglas originally had no set
philosophy regarding these clauses, but over the years he emerged as the Court’s
strongest advocate of an absolutist interpretation of the Constitution’s religious
guarantees.

In his memoirs, written toward the latter part of his life, Douglas took a
particularly harsh view toward organized religion. Himself the son of a
Presbyterian preacher (who died when Douglas was only 5), and raised by a
mother devoted to a strict, God-fearing religion, Douglas gradually came to
resent organized religion. The churches, he charged, did little more than justify
the exploitation of the poor and weak by the rich and powerful. In his travels
around the world, however, Douglas also came to know and appreciate different
varieties of religious culture. Moreover, his own love of nature convinced him
that nothing short of a divine power could have created the great mountains,
lakes, and forests. Over the years both this knowledge and tolerance of diversity
as well as a sensitivity to individual beliefs manifested themselves in his
opinions.

In both establishment and free exercise cases, Douglas moved from a
moderate to an absolutist position. In his first opinion for the Court in an
establishment case, Zorach v. Clauson (1952), he took a decidedly
accommodationist approach, declaring that “[w]e are a religious people whose
institutions presuppose a Supreme Being.” The state could, therefore, encourage
religious enterprise without running afoul of the First Amendment. But from then
on, Douglas moved to a far more rigid and absolutist interpretation and came to
argue that the Establishment Clause forbade any connection between religion and
the state. In a concurrence in the school prayer case, Engel v. Vitale (1962), he
listed activities that he believed are forbidden by the First Amendment, including
items he had originally described as permissible in his Zorach opinion. In two of
the last Establishment Clause cases he heard, Walz v. Tax Commission of City of
New York (1970) and Wheeler v. Barrera (1974), Douglas was the only
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dissenter; no other member of the Court, including Hugo Black and William
Brennan, shared his absolutist view.

Douglas supported his view with three basic arguments. First, he believed that
even minimal government involvement in religion would lead to greater and
more invasive policies later on. Second, Douglas argued that only complete
separation of church and state could ensure religious equality among all sects.
Finally, he claimed that any government aid would have adverse affects on both
the state (by engendering religious divisiveness) and religion (by fostering
dependence on government support).

In the free exercise cases, Douglas also moved from a moderate position to an
absolutist one. In an early case, Cleveland v. United States (1946), he spoke for
the majority in affirming a Mormon’s conviction under the Mann Act for interstate
transportation of women to maintain polygamous marriages, casually dismissing
the free exercise claim on the grounds that polygamy was inconsistent with
American values. However, by then he had already begun questioning such
assumptions. Although he had voted with the majority in the first flag salute case,
Minersville School District v. Gobitis (1940), the wartime Jehovah’s Witness
cases bothered him, and by the second flag salute case, West Virginia Board of
Education v. Barnette (1943), he had begun his journey. In his opinion in United
States v. Ballard (1944) Douglas argued that the state never had a right to inquire
into the truth of any individual’s convictions. After 1946 Douglas never wrote a
majority opinion for the Court in a free exercise case, and in his last terms he
was the sole dissenter in several cases, including Wisconsin v. Yoder (1972).

Douglas’s underlying philosophy in religion cases derived at least in part from
his exposure to different religions as he traveled around the world, and his
opinions draw widely on nonlegal sources. Moreover, his religion clause views
related directly to his growing advocacy of a constitutionally based right of
privacy. “The right to be let alone,” he declared in his dissent in Public Utilities
Commission v. Pollak (1952), “is indeed theD beginning of all freedom.” As
Douglas developed his views on privacy, he came to believe that it encompassed
an individual’s right to be free from any form of governmental intrusion or
compulsion, including any policy that sought to influence an individual’s
religious beliefs or actions. The right to privacy included the right to choose
one’s religious belief. As Thomas Emerson has noted, Douglas saw the entire
First Amendment as helping individuals realize their full potential by ensuring
“freedom of lifestyle, and freedom to expand, grow, and be oneself.”

The absolutism he evidenced in religion cases mirrored the absolute view of
individual rights that Douglas came to expound. In terms of religion this meant
that one not only had the right to believe and practice the religion of choice but
also to forgo any religion or even adopt an antireligious posture, free from fear
of the state. Although he never retracted his condemnation of polygamy in the
Cleveland case, he later wrote that public discomfort with unfamiliar religious
beliefs did not justify government restrictions.
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Many commentators have noted an inherent tension between the two religion
clauses; and the more stringently one interprets these clauses, the greater the
potential for conflict. Douglas only adverted to this tension once, in his
concurrence in Sherbert v. Verner (1963), and there he missed the main issue. If
a state must make an exception to a law of general applicability in order to
accommodate one person’s religious beliefs, this in some ways gives that
religion a favored position vis-a-vis other sects. Since, in Douglas’s view, the
Establishment Clause prohibited any and all government assistance to religion,
an exemption from a general law would violate the Constitution.

This tension can also be seen in the conscientious objector cases, and Douglas
ignored it there as well. He did, however, insist that the government must grant
conscientious objector status to people who did not subscribe to particular formal
religions, as long as they believed in pacifism and opposed war. The government
could not limit this benefit only to adherents of organized religion.

Douglas, despite his occasional contemptuous remarks about organized
religion, was not antireligious. In fact, he valued religious beliefs highly, which
is why he took such an absolutist approach to protecting belief from the
government. He occasionally wrote about the basic tenets of freedom in near-
reverential terms; he described the individual mind as a “sacred precinct” and
claimed that protecting liberty would give the nation “spiritual strength.” But the
state could not interfere with religion, nor promote it in any way; religious
beliefs belonged to an individual’s private realm, and the best thing the
government could do to promote religious belief, Douglas believed, was to
protect that right of privacy and stay out of any entanglement with reli gious
enterprises.

Melvin I.Urofsky
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Drugs, Religion, and the Law

Religious sacraments—ways to relate to the “sacred” dimension of experience
—may include ingesting substances that can alter physical behavior and mental
states. For instance, certain Christian churches drink an alcoholic beverage,
wine, when members gather; the Native American Church ingests peyote buttons,
a mild hallucinogen; Rastafarians and the Ethiopian Zion Coptic Church use
marijuana extensively. When such substances are legally controlled—as they
have been in the United States—conflicts arise between the commitments to
religious liberty and to the rule of law. Solutions to such conflicts are both
legislative (statutory exemptions for the religious use of controlled substances)
and judicial (constitutionally compelled religious exemptions).

During the Prohibition Era, Congress exempted the sacramental use of wine
from the general prohibition of alcoholic beverages. (The Eighteenth Amendment
was in force from January 1919 to its repeal by Amendment Twenty-One in
December 1933.) The Code of Federal Regulations exempts bona fide
ceremonies by the Native American Church from legal controls on the use,
possession, and distribution of peyote, which is listed in Schedule I of the
Controlled Substances Act. Several states have similar exemptions from their
criminal drug laws for the sacramental use of peyote. Unless required by the
U.S. Constitution’s Free Exercise Clause, legislative accommodation of religious
drug use is subject to challenge under the Establishment Clause and the Equal
Protection Clause of the Fourteenth Amendment as being a governmental
preference for religion. Whereas the peyote exemptions would probably pass
constitutional muster, the U.S. Supreme Court has left establishment and equal
protection limits on legislative exemptions unclear.

In the absence of legislative provisions, religious drug users have at times
successfully invoked the protection of state and federal constitutional religious
liberty provisions in the courts. However, a 1990 decision of the Supreme Court
in Employment Division Department of Human Resources of Oregon v. Smith
(1990) ended judicial relief under the Free Exercise Clause of the First
Amendment. The Religious Freedom Restoration Act of 1993 (RFRA) may
provide a statutory defense in certain cases, but legislative exemptions are the
main protection for the sacramental use of controlled substances.
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Free Exercise Exemptions from Drug Laws

Before Employment Division, Department of Human Resources of Oregon v.
Smith (1990) courts in some states without a sacramental use exemption in their
drug laws held that the Free Exercise Clause protected the use of peyote in
religious ceremonies of the Native American Church from criminal prosecution.
The reasoning followed the “strict scrutiny” or “compelling interest test”
developed by the Supreme Court for high judicial protection of the fundamental
interest in freedom of religious exercise.

In Reynolds v. United States (1878) the Court denied a Free Exercise Clause
exemption to a practicing Mormon who was convicted of the criminal offense of
polygamy. It reasoned that while the Free Exercise Clause deprived Congress of
power over “mere opinion,” it left Congress “free to reach actions which were in
violation of social duties or subversive of good order.” From this minimal
protection the Court gradually increased its independent review of legislative
compliance with the Free Exercise Clause. In Cantwell v. Connecticut (1940) the
Court held that criminal conviction of Jehovah’s Witnesses under broad licensing
and breach of the peace ordinances for evangelizing, literature distribution, and
solicitation of funds “unduly [infringed] the protected freedom.”

Through the cases of Sherbert v. Verner (1963) and Yoder v. Wisconsin (1972)
the Court firmly established the highest judicial protection of religious liberty,
the strictest scrutiny of any government actions shown to burden religious
exercise. Sherbert held that South Carolina could not deny unemployment
benefits to a Seventh-Day Adventist who refused employment on Saturday, her
Sabbath. Yoder held that Wisconsin could not criminally punish Amish parents
for their child’s truancy, caused by the Amish practice of ceasing formal
schooling after age 14. Only government interests of “the highest order and those
not otherwise served” could justify impinging on the fundamental rights and
interests protected by the Free Exercise Clause.

California, in People v. Woody (Calif., 1964), applied the Sherbert standard to
theD Native American Church’s use of peyote. It reasoned that peyote was the
theological heart of the church and that its use was enforced by religious beliefs
and controlled by the church’s practices. To justify criminalizing it, therefore,
California had to demonstrate that it had no other way of achieving its
compelling interest in avoiding fraudulent “religious” drug use or preventing
even minimal drug use that could lead to abuse or more dangerous drugs. The state
failed to meet the burden. Arizona and Oklahoma held similarly. Montana
indicated that it would render the contrary holding in a 1920s decision, however,
and North Carolina refused an exemption for a peyotist with Buddhist leanings in
1967.

Federal courts had few occasions to rule on whether the Free Exercise Clause
compelled an exemption for the Native American Church’s use of peyote,
because of the exemption in the federal Controlled Substances Act. Courts
uniformly rejected free exercise defenses by religious groups seeking exemptions
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for religious use of other drugs, however. An early case was United States v.
Leary (1969), which upheld convictions for violation of federal marijuana laws
over the Free Exercise Clause defense that the marijuana was used as an “aid to
illumination” in the Hindu sect of which the defendant was a member. The
Supreme Court distinguished Sherbert, finding earlier Court precedents in which
free exercise defenses to child labor and compulsory vaccination laws were
rejected more apposite. It reasoned that Congress had found that marijuana posed
a substantial threat to public safety, peace, and order. It also distinguished
Woody, because marijuana is not a “formal requisite” to the Hindu religion, as
peyote is to the Native American Church.

Several courts of appeal rejected Free Exercise Clause claims by the Ethiopian
Zion Coptic Church to sacramental use of marijuana, and lower federal courts
and state courts rejected similar claims by the Neo-American Church,
Rastafarianism, the Aquarian Brotherhood Church, and followers of Tantric
Buddhism. Some of the latter cases—for instance, United States v. Kuch (D.C.,
1968) and Randall v. Wyrick. (Mo., 1977)—followed the Leary rationale,
namely, that the Sherbert and Yoder compelling interest test was not applicable
when the laws in question protected against a substantial threat to the public
health and safety. Although the facts in Sherbert and in Yoder did not involve
substantial threats to public health and safety, the opinions articulated a general
standard of judicial review for free exercise exemption claims. The better
reasoning, therefore, was application of the strict scrutiny standard.

A good example is the decision of the U.S. Court of Appeals for the District of
Columbia in Olsen v. Drug Enforcement Administration (D.C., 1989). It held
that the government had justified denial of a religious exemption to the Ethiopian
Zion Coptic Church, even though the church’s use of marijuana is a sincere
religious practice and the request was restricted to use in certain times and places.
Not only was the interest of the government in controlling marijuana use
compelling, but the government could not achieve that control if an exemption
were granted. The restrictions on marijuana use in the requested exemption were
not self-enforcing by the teachings of the church, and they would entail
governmental monitoring. The exemption would also require the government to
make large quantities of marijuana available.

The 1990 Smith decision dramatically revised Free Exercise Clause protection
of religious practices. It held that Oregon’s limitation of eligibility for
unemployment benefits to those who did not lose their employment as a result of
misconduct—as applied to two men who were fired for ingesting peyote in a
ceremony of the Native American Church—did not violate the Free Exercise
Clause. The opinion was not based on the Sherbert case or its progeny, although
it involved denial of unemployment benefits for religious conduct; the Court
focused instead on the underlying employee conduct, the sacramental use of
peyote, which was not exempted statutorily from Oregon’s criminal drug laws.

Smith distinguished both Sherbert and Yoder, but it overruled the strict
standard of review that they had applied. Under the Smith rule, if the challenged
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governmental action or law does not target religion and is generally applicable, it
does violate the Free Exercise Clause by incidentally burdening religious
exercise. Because Oregon’s criminal drug laws were neutral with regard to
religion and were generally applicable to any use of peyote, the Court concluded
that their application to members of the Native American Church would not
violate the Free Exercise Clause and that, therefore, denial of unemployment
benefits did not either.

Smith removes Free Exercise Clause defenses to criminal prosecutions under
otherwise valid and generally applicable drug laws. Such laws may criminalize a
practice central to a religious community, and the government has no
constitutional obligation to articulate or demonstrate substantial justification for
refusing an exemption. After Smith statutory accommodation of sacramental use
of controlled substances is not compelled by the Free Exercise Clause. Dicta in
Smith indicate that such legislative accommodation is nevertheless
constitutionally permissible.

Permissive Legislative Accommodation of Religious Drug
Use

The Establishment Clause prohibits government preferences for one religion
over another or for religion over nonreligion. In this aspect it is similar to the
guarantee of equal treatment in the Equal Protection Clause of the Fourteenth
Amendment. Legislative exemptions for religious drug use appear to prefer
religion, and the exemptions for the Native American Church’s use of peyote
appear to prefer one religion over another. Other religious groups have
challenged their exclusion from such exemptions under the Establishment and
Equal Protection Clauses of the Constitution, albeit with limited success.

In Corporation of the Presiding Bishop of the Church of Jesus Christ of Latter-
Day Saints v. Amos (1987) the Supreme Court held that legislative exemption of
religious employers from the federal law forbidding religious discrimination in
employment did not violate the Establishment Clause. However, if an exemption
is not arguably required by the Free Exercise Clause (as the employment
discrimination exemption might be, because it has to do with the internal affairs
of a religious body), however, it should not single out religion for preferential
treatment. For instance, in Texas Monthly v. Bullock (1989) the Court held that
an exemption from state sales and use taxes for religious publications violated only
the Establishment Clause.

Statutory exemptions for the use of peyote by the Native American Church are
justified not only by Free Exercise Clause considerations but also by the
relatively limited use and availability of peyote and by the church’s traditional
enforcement of strictures against the use of peyote and other drugs or alcohol
outside religious ceremonies. Several courts have noted as well that the federal
exemption is also justified by the special fiduciary relationship of the federal
government to Native American peoples. In other words the government can
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justify the peyote use exemption for the Native American Church as serving
substantial purposes other than the advancement of religion, thus withstanding
establishment or equal protection analysis.

Exemptions that are specific to one religion are also susceptible to attack
under the Establishment Clause for favoring one religion over another. The court
in Olsen held that the above-listed characteristics of the Native American Church
made its sacramental use of peyote sufficiently dissimilar from marijuana use by
the Ethiopian Zion Coptic Church to justify the specific federal exemption. If
courts construe such exemptions to include other groups similarly situated to the
Native American Church, they also should withstand attack on the grounds that
they prefer that church.

The Religious Freedom Restoration Act of 1993 (RFRA)

Congress responded to the Smith decision with the Religious Freedom
Restoration Act of 1993. The RFRA created a statutory free religious exercise
claim, and it specifies that the claim is to be assessed by the courts under the
Sherbert and Yoder standard. After Smith, drug use as part of a sacramental act
does not constitute constitutional grounds to dismiss an indictment under
otherwise valid and generally applicable drug laws, but after passage of the
RFRA, it does state a statutory defense. The act does not, and could not, overrule
the Smith constitutional holding: The guarantee of free exercise of religion does
not protect those who sincerely use drugs as a central sacrament of their religion
from prosecution under otherwise valid and generally applicable drug laws. The
act does, however, provide a statutory claim and/or defense, which may obtain
the same result for the person who uses controlled substances as part of a
religious D sacrament.

Under the RFRA, if the defendant demonstrates that the conduct at issue is
central to the sincere exercise of religion, the Sherbert and Yoder standard
applies, and the government has to justify its refusal to accommodate the
religious conduct in terms of a compelling government interest that could not
otherwise be served. Inasmuch as the facts of Smith included peyote use in
Native American Church ceremonies and a criminal drug law that did not
exempt sacramental use of peyote, it argues against a religious exemption under
the RFRA for the Native American Church’s use of peyote. However, Smith was
not a criminal prosecution and did not apply the Sherbert and Yoder standard. It
is therefore not mandatory case authority against a religious exemption under the
act for the use of peyote in ceremonies of the Native American Church. The
federal legislative exemption supports the finding that such use is central to the
religion; if sincere in the individual case, it therefore could not be prohibited
unless the government can demonstrate the necessity of such a prohibition to
achievement of a compelling interest. The reasoning of Woody—that under the
Sherbert standard, the government did not justify refusing an exemption to
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peyote use by the Native American Church—could be a persuasive argument
under the RFRA.
Leigh Hunt Greenbaw
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Employment Division, Department of Human Resources of Oregon v. Smith
494 U.S. 872 (1990)

Decisions of the U.S. Supreme Court sometimes characterize particular Courts,
or eras in judicial interpretation. Such expansive land-marks as Sherbert v.
Verner (1963) and Wisconsin v. Yoder (1972) characterize the dominant
understanding of the free exercise of religion between the early 1960s and the
1970s. Similarly, Employment Division, Department of Human Resources of
Oregon v. Smith (1990) seemed to characterize the jurisprudence of the
conservative Supreme Court as the 1990s began. In this case, a 6-to-3 majority
held that a state law prohibiting the use of peyote could constitutionally be
applied to ritual peyote use by members of the Native American Church, and it
upheld the denial of unemployment compensation benefits for two members of
the church who had been fired from their jobs for ritual peyote use. More
significantly, a five-member majority (Justice Sandra Day O’Connor concurred
on other grounds) rejected the need to justify burdens on religious exercise by
compelling state interest, and it ruled that religious exemptions to generally
applicable laws are not constitutionally required. Smith was one of the most
controversial religion clause cases since the school prayer cases of the 1960s.
The decision immediately spawned a broadly supported petition to the Court to
reconsider its decision—as well as a congressional effort to reverse its impact.

Narrowing the Scope of Free Exercise Protections

Alfred Smith and Galen Black, recovered alcoholics, were employed in a private
drug rehabilitation program. Both were fired when it was discovered that they
used peyote as part of religious ritual of the Native American Church, of which
they were members. They applied for unemployment compensation, but their
application was denied on the grounds that they had been fired for work-related
misconduct. Smith and Black appealed the denial of state benefits, and both the
appellate and state supreme court decided in their favor. In 1986 in Smith v.
Employment Division the Oregon Supreme Court ruled that religious exercises
could not be considered as misconduct for purposes of denying state benefits,
citing a consistent pattern of U.S. Supreme Court decisions (beginning with
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Sherbert) on this point. The state petitioned for certiorari to the U.S. Supreme
Court, which, in Employment Division v. Smith (1988) (Smith 1), vacated the
state judgments and remanded the case to the Oregon courts to determine whether
state law prohibited sacramental use of peyote and whether the Oregon
Constitution protected sacramental peyote use. The Court reasoned that, if a state
could punish by criminal law ritual use of the drug, it could justify the lesser
penalty of denying unemployment benefits for its use. It is important to recall
that Smith is not a criminal case. Neither Smith nor Black—nor anyone else for
that matter—had been prosecuted in Oregon for peyote use in a religious ritual.

On remand, the Oregon Supreme Court, in Smith v. Employment Division
(1988), concluded (unlike twenty-three other states and the federal government)
that Oregon law “makes no exception for the sacramental use”; but the court also
noted that, if the state should ever attempt to enforce the law against religious
practice, that prosecution would violate the Free Exercise Clause of the U.S.
Constitution.

The U.S. Supreme Court again granted certiorari. In April 1990 it overturned
Oregon’s decision that the application of the criminal statute to religious practices
would be unconstitutional. Both Justice Harry Blackmun’s dissent and many of
the Court’s critics have pointed out that the majority was thus ruling on a purely
hypothetical issue— and resting a major constitutional precedent on an issue that
had never arisen and that the highest state court had ruled to be irrelevant in any
case.

Majority Opinions

Beyond the specific ruling about peyote use, the significance of this case lies in
the majority’s significant narrowing of the scope of free exercise protection.
According to Justice Antonin Scalia, the Free Exercise Clause is breached when
laws specifically target religious practice for unfavorable treatment. Generally
applicable laws, neutral in intent, do not in this view raise First Amendment
problems. This requirement is met simply by a formal neutrality; it requires only
that a law be religion-blind and not on its face discriminate against religion; it
does not require religious-based exemptions. In effect, as Douglas Laycock has
noted, this reasoning understands the Free Exercise Clause as merely an adjunct
to the equal protection guarantee. Religion may not be treated more disfavorably
than any other activity.

Moreover, the Smith majority ruled that the Free Exercise Clause does not
require that laws burdening religious exercise be justified by a compelling state
interest. As enunciated in Sherbert, the “compelling state interest” standard
requires that, when religious practices are burdened by acts of government, the
government must demonstrate that the burden is necessary to achieve a
compelling state interest which can be achieved in no less burdensome way.
Perhaps the single clearest statement of this doctrine is in Yoder: ... only those
interests of the highest order and those not otherwise served can overbalance
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legitimate claims to the free exercise of religion.” The compelling state interest
test—like the earlier “preferred position” test or the “strict scrutiny” required to
evaluate racial classifications—poses a very heavy burden on government. In
contrast to other litigation where the party challenging a law bears a burden of
proof, in these instances the burden is reversed, and the state must establish that
burdens on fundamental rights are justified by extremely important state interests
that could not be achieved in any less objectionable way.

Both parties in Smith assumed the compelling state interest standard to be the
appropriate standard of review. Neither party had challenged the use of that
standard in its briefs. Thus, when the majority rejected this standard, it made a
significant reversal in constitutional policy about an issue that was neither raised
nor argued by the litigants. Because the Court’s majority did not believe that the
application of generally applicable laws to religious practices required
justification, it did not question either the state’s interest in a drug policy that
prohibited sacramental peyote use or the closeness of fit between this law as
enforced and the state’s interests.

Whether or not this decision signals a reversal in the Court’s long-standing
approach to free exercise is a matter of some controversy. Justice Scalia took
great pains in this case to suggest that the doctrine of compelling state interest
was itself an aberration, applicable only in unemployment compensation cases
but not in other circumstances, and most certainly not in cases involving the
criminal law. “We have never held that an individual’s religious beliefs excuse
him from compliance with an otherwise valid law prohibiting conduct the state is
free to regulate.”

Justice Scalia’s critics note that, in support of his argument, he relies heavily
both on discredited doctrines (such as the distinction in Reynolds v. United States
[1878] between beliefs and actions) and on long-overruled decisions (such as
Minersville School District Board of Education v. Gobitis [1940]). Furthermore,
critics point out that the compelling state interest doctrine /as, in fact, been given
at least lip service most of the time—although it is true that, except in
unemployment compensation cases, courts have almost always found the burden
to have been met by the state.

Furthermore, the majority opinion suggests that a threat to free exercise of
religion alone is not a sufficient danger to invoke the heightened scrutiny of the
compelling interest test. Such scrutiny, Justice Scalia argues, is appropriate only
when both religious exercise and some additional constitutional guarantee are
threatened. “The only decisions in which we have held that the First Amendment
bars application of a neutral generally applicable law to religiously motivated
action have involved not the free exercise clause alone, but the free exercise
clause in conjunction with other constitutional protections, such as freedom of
speech and of the press....” Critics of the opinion have found nothing in
precedents or in constitutional doctrine to support this novel approach to the
First Amendment. This new category of what Scalia calls “hybrid situations” has
left critics wondering why religion is not sufficiently important to warrant
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constitutional protection by itself. This cavalier treatment of religious rights has
been the focus of the enormous criticism the decision generated.

Justice Scalia invokes an image of anarchy that religious exemptions would
create. Quoting Reynolds he argues that “to make an individual’s obligation to
obey...a law contingent upon the law’s coincidence with his religious beliefs,
except where the State’s interest is ‘compelling,”” would permit him “to become
a law unto himself.”

This danger is all the more troubling, he argues, because “we are a
cosmopolitan nation made up of people of almost every conceivable religious
preference.” Hence, “we cannot afford the luxury of deeming presumptively
invalid, as applied to the religious objector, every regulation of conduct that does
not protect an interest of the highest order.” He then recounts what critics term a
“parade of horribles” to illustrate the disarray of governmental policy—from
child welfare and labor laws to taxation and public health measures— that would
result from such a doctrine.

In light of this limited judicial protection of religious exercise, Justice Scalia
recognizes that the majority approach leaves religious liberty within the political
process. “Values that are protected against government interferences through
enshrinement in the Bill of Rights are not thereby banished from the political
process.” He readily admits that “leaving accommodation to the political process
will place at a relative disadvantage those religious practices that are not widely
engaged in; but that unavoidable consequences of democratic government must
be preferred to a system in which each conscience is a law unto itself....”

Justice Sandra Day O’Connor’s concurring opinion has received considerable
attention. Like the dissenters, she would maintainE the compelling state interest
test; unlike them, however, she believed that Oregon had shown a compelling state
interest in maintaining the consistency of its antidrug policy. Rejecting the
majority’s position, Justice O’Connor understands the First Amendment to be
invoked by any law that burdens a religious exercise. “Because the First
Amendment does not distinguish between religious belief and religious conduct,
conduct motivated by sincere religious belief, like the belief itself, must therefore
be at least presumptively protected by the Free Exercise clause.” Further, she
argues, “The First Amendment...does not distinguish between laws that are
generally applicable and laws that target particular religious practices.” “There is
nothing talismanic about neutral laws of general applicability or general criminal
prohibitions, for laws neutral toward religion can coerce a person to violate his
religious conscience or intrude upon his religious duties just as effectively as laws
aimed at religion.”

Very little of our First Amendment history has concerned laws specifically
targeting religious practices; to construe the Free Exercise Clause to cover only
these instances would render it a minimal protection indeed. Justice O’Connor
would restore the broader understanding of the clause, protecting religious
exercise both from laws specifically targeting religion and from generally
applicable laws. Furthermore, she would retain the compelling state interest test,
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which she finds not an anomaly but “a fundamental part of our First Amendment
doctrine.” Without serious judicial scrutiny the fate of minority religions would
indeed be left up to the political process, which is precisely what the Bill of
Rights is intended to prevent. “The very purpose of a Bill of Rights was to
withdraw certain subjects from the vicissitudes of political controversy, to place
them beyond the reach of majorities and officials and to establish them as legal
principles to be applied by the courts.”

Having defended the compelling state interest standard, Justice O’Connor
spends the remainder of her opinion applying it to the ritual use of peyote. Doing
so, she ultimately reaches the same conclusion as the majority. Recognizing both
the burdens that the law places on the ability of people to exercise their religion
and the state’s interest in combating illicit drugs, she understands the critical
question as “whether exempting respondents from the state’s general criminal
prohibition will unduly interfere with fulfillment of the governmental interest.”
She concludes that “uniform application of Oregon’s criminal prohibition is
essential.” Hence, by applying the compelling interest test, Justice O’Connor
concludes that Oregon has shown sufficiently overriding interest to justify
applying the law to religious uses of peyote.

Dissenting Opinions

Justices Harry Blackmun, William Brennan, and Thurgood Marshall joined
Justice O’Connor in the first two sections of her concurring opinion—those in
which she challenged the majority’s free exercise doctrine. They departed from
her judgment that the state had shown a compelling interest in refusing to
exempt sacramental peyote use. Justice Blackmun wrote a strongly worded
dissent, with which Justices Brennan and Marshall joined. A striking footnote
early in the opinion rejects the majority’s claim to judicial restraint: “The
members of the majority have been outspoken advocates both of judicial
restraint and of the autonomy of state courts; nevertheless, in this case, they
reached for an issue which had not been raised, on a problem that was
hypothetical, to decide the constitutionality of a law the State had chosen not to
enforce, and which the highest state court had declared to be irrelevant to the
State law it was interpreting.”

The dissenters’ point of departure is Justice O’Connor’s forceful defense of
the compelling state interest argument, with which they agree. Their
disagreement centers on what is to be balanced and on how the balancing is to be
done. Citing Roscoe Pound, one of the originators of the balancing of interests
approach to jurisprudence, Justice Blackmun reminds the majority that
individual interests are not to be balanced against the general purpose of the law;
clearly, general public purposes would always prevail over individual interests.
“It is not the State’s broad interest in fighting the critical ‘war on drugs’ that must
be weighted against respondents’ claim, but the State’s narrow interest in
refusing to make an exception for the religious, ceremonial use of peyote.” From
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this perspective the dissenters conclude that virtually nothing is lost by granting
the exemption. In contrast to Justice O’Connor’s emphasis on the need for
uniform applicability of drug laws, the dissenters point out that both the United
States and twenty-three states exempt sacramental use of peyote from criminal
prosecutions, without reported problems. Peyote use is quite unpleasant—
causing nausea—and has virtually no attraction for recreational use. There is
almost no illicit market in peyote, and neither the federal government nor states
that permit its religious use have experienced any enforcement problems with
illicit peyote use. Furthermore, Justice Blackmun notes that the Native America
Church itself carefully controls the use of the drug and that it strongly supports
abstention from alcohol and other drugs. Moreover, Blackmun notices, Oregon
itself provided no evidence of the alleged dangers of peyote use; hence, he notes,
the majority argument “rests on no evidentiary foundation at all.”

The dissenters develop at some length the religious context of peyote use, with
citations to scholarly literature on the subject. They conclude that “the values and
interests of those seeking a religious exemption in this case are congruent, to a
great degree with those the State seeks to promote through its drug laws.... Not
only does the Church’s doctrine forbid non-religious use of peyote; it also
generally advocates self-reliance, familial responsibility, and abstinence from
alcohol.” Finally, the dissenters note the particular weight that falls on Native
American and other minority religions by the majority’s approach. While
agreeing with the majority that courts ought not delve into the “centrality” of
religious acts, they note that peyote rituals are “an integral part of the life
process.” “Respondents believe, and their sincerity has never been in doubt, that
the peyote plant embodies their deity, and eating it is an act of worship and
communion. Without peyote, they could not enact the essential ritual of their
religion.” The dissenters note the “devastating impact” of prosecuting them for
an act of worship—an impact all the more troubling in view of Congress’s policy
of protecting the religious freedom of Native Americans as symbolized in the
American Indian Religious Freedom Act.

The Effects of Smith

Shortly after the Smith decision the state of Oregon amended its controlled
substances laws to exempt ritual peyote use from prosecution. Moreover, the
decision produced the unusual effect of creating “strange bedfellows” among its
critics; mainstream religious groups, the fundamentalist right, and the libertarian
left were uncharacteristically united in decrying not only the specific outcome but
also the implications of Justice Scalia’s jurisprudence for religious rights within
a religiously plural society. Shortly after the decision, a diverse number of
religious advocacy groups and constitutional scholars petitioned the Court for a
rehearing on the issue of the compelling state interest doctrine, but the petition
was denied. In 1992 the Court revisited the controversy over compelling state
interest, albeit inconclusively. In Church of the Lukumi Babalu Aye, Inc. v. City
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of Hialeah (1993) the Court unanimously struck down a local ordinance that
prohibited ritual animal sacrifice, which quite obviously targeted a religious
practice for disfavorable treatment. In concurring opinions Justices Souter and
Blackmun (the latter joined by Justice O’Connor) urged the Court to reject the
Smith majority’s distinction between neutral laws and those targeting religion
and to reinstate the compelling state interest standard.
At the same time, religious interest groups and constitutional scholars mounted
a significant campaign to urge Congress to adopt legislation reversing the effects
of the Smith decision. In November 1993 Congress enacted the Religious
Freedom Restoration Act (RFRA), with the intention of restoring the compelling
state interest test. The key section of the bill states that government may restrict a
person’s free exercise of religion only if government can show that such a
restriction “(1) is essential to further a compelling governmental interest; and (2)
is the least restrictive means of furthering that compelling governmental interest”
standard. A constitutional challenge to this law reached the Supreme Court in
June 1997 in the case of City of Boerne v. P. F. Flores, Archbishop of San
Antonio, and the United States. A Court majority struck down the RFRA as
reaching beyond the powers of Congress. The majority ruled that, whereas the
Fourteenth Amendment grants Congress the power to enforce a constitutional
right, the new law goes beyond enforcement and, in fact, alters the meaning of the
right, thus infringing onE the power of the judiciary and on the traditional
prerogatives of states. Hence, at this writing, the Smith decision—and its
rejection of the compelling state interest test—remains the constitutional
standard for free exercise jurisprudence.
Bette Novit Evans
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Engel v. Vitale 370 U.S. 421 (1962)

Engel v. Vitale (1962), the Supreme Court’s seminal school prayer decision,
has remained one of the most controversial decisions in American constitutional
law. In Engel the Court ruled that the State Board of Regents of New York
violated the Establishment Clause in mandating the daily recitation of a
particular, state-composed prayer. The prayer at issue read as follows: “Almighty
God, we acknowledge our dependence upon Thee, and we beg Thy blessings
upon us, our parents, our teachers and our country.” This daily ceremony was
adopted on the recommendation of the board of regents and was said aloud at the
beginning of each school day, in every classroom, in the presence of a teacher.

The lawsuit was brought in the Supreme Court, Special Term, Nassau County,
by five plaintiffs—parents of children in Union Free schools and taxpayers
within that district. The plaintiffs included members of the Jewish faith, of the
Society for Ethical Culture, of the Unitarian Church, and one nonbeliever. The
defendants represented the Board of Education of Union Free School District
Number Nine.

The lawsuit challenged the constitutionality of the practice on two separate
grounds. First, the plaintiffs argued that the use of the official prayer in public
schools was contrary to their religious beliefs and practices and, thus, infringed
on their free exercise rights. Second, they alleged that both the state law
authorizing the use of prayer in the public schools and the school district’s
regulation ordering the recitation of the prayer violated the Establishment
Clause.
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The state supreme court upheld the prayer recitation based on its conclusions
that the practice did not amount to religious instruction and was permissible as an
“accepted” practice. This latter holding rested in large part on the lower court’s
reasoning that—because at the time of the adoption of the First Amendment it
was the accepted practice to have prayer in schools—it would, therefore, be
proper to continue this practice today. (In so holding, the trial court did not
consider that, at the time of the adoption of the First Amendment, public schools
were virtually nonexistent; if prayer in schools was, in fact, the “accepted”
practice, it was a practice that occurred in the private schools.) The trial court,
however, did direct the school board to take measures to ensure that students
would not be subject to any compulsion to recite the prayer. The Supreme Court
Special Term’s ruling was affirmed on appeal by the Supreme Court, Appellate
Division, Second Department. The Court of Appeals of New York also affirmed,
holding that, because the recitation of the prayer did “not amount to religious
education nor was it the practice of or establishment of religion,” there was no
constitutional violation.

On December 4, 1961, the U.S. Supreme Court granted certiorari. Because the
petitioners had dropped the free exercise claim, only the establishment issue was
presented to the Court. In arguing that the prayer was unconstitutional, the
petitioners primarily relied on McCollum v. Board of Education (1948), in which
the Court invalidated in-school “released-time” programs for religious
instruction. According to the plaintiffs, McCollum stood for the proposition that
the Establishment Clause forbids any state aid to religion in the form of religious
instruction.

The respondents countered with two separate contentions. First, although
conceding that the school prayer was religious, they argued that it was
constitutional because state prayer had traditionally been accepted. Second, they
relied on Zorach v. Clauson (1952), in which the Court upheld the “released-
time” programs for religious instruction when those programs were occurring
off-campus. The respondents read Zorach for the proposition that the
govern ment can aid all religions without violating the Establishment Clause.
The regent’s prayer, therefore, was constitutional as a permissible
accommodation.

Engel was argued on April 3 and 6, 1962. In a 6-to-1 decision, with neither
Justices Felix Frankfurter nor Byron White participating, the U.S. Supreme
Court reversed, holding the daily recitation of the regent’s prayer to be in
violation of the Establishment Clause.

Justice Hugo L.Black, writing for the Court, held that “the Establishment
clause... is violated by the enactment of laws which establish an official religion
whether those laws operate directly to coerce nonobserving individuals or
not....” The Court explicitly ruled that neither the nondenominational character
of the prayer nor the fact that students could be excused from the ceremony
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would allow this legislation to circumvent the restrictions of the Establishment
Clause.

The actual test the Court applied, however, was not clear. The Court did not rely
on, nor did it require, a finding of coercion in order to find that the prayer was in
violation of the Establishment Clause. Further, the Court did not find that the
prayer had the effect of promoting a belief of any kind. Rather, the Court
generally focused on the state’s promotion of religious practices in the public
schools and concluded that this promotion alone was constitutionally prohibited.
More narrowly, the Court focused on the fact that the prayer was state-composed,
holding that, “it is no part of the business of the government to compose official
prayers for any group of American people to recite as a part of a religious
program carried on by the government.”

Justice William O.Douglas filed a concurring opinion, which focused on the
problem of a government-sponsored religious activity. In his view the violation
of the Establishment Clause was entrenched in the government’s financing of a
religious exercise, and not in the actual “establishment” of a religion through the
daily recitation of the regent’s prayer.

Justice Potter Stewart wrote the sole dissent in Engel. In a scathing opinion he
asserted that the Court had violated the free exercise rights of the other students
in the district, and he vigorously asserted the position that the students who
wished to say the prayer should be permitted to do so. Justice Stewart pointed to
the “total lack of evidence of any coercion” and for that reason argued that theE
Court had misapplied the Establishment Clause. To Stewart, the school exercise
did not amount to the establishment of religion.

The Engel opinion, delivered on June 25, 1962, was met with a tremendous
public furor. The controversy surrounding the decision was so extensive that
Justice Tom C. Clark—one of the Engel majority—broke with tradition by
agreeing to explain this decision in a public speech in which he emphasized the
narrowness of the decision. First, he emphasized that the prayer, which was
recited daily by students in a public school, had been composed by the state.
Second, he commented that the legislation required that a state-employed teacher
be present during the recitation. Third, he noted that the prayer was recited aloud
in unison, not individually. He also seemed particularly concerned with the
public’s misconception of the reach of the Engel holding. He pointed to the fact
that the Court did not expressly prohibit silent meditation or all forms of prayer
in public schools.

Despite Justice Clark’s attempt to explain the decision, Engel continues to be
misunderstood and/or is still resisted. The central objection is derived not from
Engel’s narrow ruling invalidating state-composed prayers but, rather, from its
broader holding that any state-endorsed prayer in public schools would be
unconstitutional. This latter conclusion was made explicit the following year in
Schempp, where the Court struck down Bible readings in the public schools.

The school prayer controversy has not abated. Despite the decision in Engel,
the incidence of school prayer has not ceased. Many schools continue to engage



226 RELIGION AND AMERICAN LAW: AN ENCYCLOPEDIA

in various religious practices, including homeroom devotional exercises, prayer
over the loudspeaker, prayer before lunch, and formal Bible instruction.
Similarly, although some states may appear to have acquiesced to the prohibition
against school prayer, attempts to “run around” the Engel decision remain
prevalent. For example, the Court recently addressed the constitutionality of
prayer at a public school graduation and promotion, and in Lee v. Weisman
(1991) it held this practice to be in violation of the Establishment Clause. Last,
but not least, numerous amendments have been proposed to overturn Engel and
to allow prayer in public schools; as of yet, these efforts have not succeeded.
Prayer in public schools has remained— and probably will continue to remain
—an emotionally charged issue. This is undoubtedly so because the issue
involves two highly sensitive matters: religious freedom, which is one of the
most precious of individual liberties; and the public schools, which compose the
most visible and the most important institution in setting our national goals and
values. The Court is to be commended for following the wisdom of James
Madison, who first warned that “it is proper to take alarm at the first experiment
on our liberties.” Perhaps, as Professor Kurland predicted, Engel (along with
Schempp) will eventually come to be “recognized as one of the bulwarks of
America’s freedom.”
Jennifer L.Sherman
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English Toleration Act

In 1689 the Convention Parliament, summoned at the time of the Glorious
Revolution, passed an act granting freedom of worship to Protestants who
dissented from the Church of England. This statute (1 William and Mary, c. 18),
known as the Toleration Act, exempted certain Protestant dissenters from the
penal laws that had been enacted during the reigns of Elizabeth I (1558-1603);
James I (1603-1625), and Charles II (1660-1685). Those dissenters—who took
an oath of allegiance to William and Mary, swore that the pope could not depose
kings or exercise jurisdiction in England, and made a declaration against the
Roman Catholic doctrine of transubstantiation—were allowed to worship
separately in their own meeting houses, provided the doors of those houses
remained unlocked. The act specifically exempted these persons from the
penalties enumerated in the Elizabethan statute of 1593 and the Conventicles Act
of 1670, both of which had been directed against Protestant sectaries, and it freed
them from the liability of prosecution for nonconformity in the English
ecclesiastical courts.

The Toleration Act declared further that dissenting ministers who subscribed
to all but three of the Thirty-Nine Articles of Religion (those dealing with
homilies, the tradition of the church, and the consecration of bishops) were
exempted from the penalties of the Act of Uniformity of 1662 and the Five-Mile
Act of 1665, both of which had been intended to prevent the growth of Protestant
nonconformity in the aftermath of the Puritan Revolution. Baptist ministers were
also exempted from subscription to the section of Article 27 regarding infant
baptism. Quakers, who would not take oaths, were allowed to substitute
affirmations for the oaths required by the act, a procedure that was extended to
include testimony in civil (but not in criminal) trials in the Act of Solemn
Affirmation (1695).

The Toleration Act specifically excluded Roman Catholics and Unitarians, and
it did not remove the civil disabilities imposed on Protestant dissenters by the
Corporation Act (1661) and the Test Act (1673), which limited political and
military office to those who took the Anglican communion. Dissenters continued
to be required to pay tithes in support of the Church of England, and attendance
at Anglican service was still required of all who did not resort to a dissenting
meeting house. The act also required the registration of all dissenting meeting
places before the bishops, archdeacons, or J.P.s who had jurisdiction in the
localities where the meetings were held.
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The Toleration Act was an integral part of the Revolution Settlement of 1689.
It originated in the efforts of the Anglican Church to win the support of Protestant
dissenters after James I, a Roman Catholic, had granted a broad toleration to
both Catholic and Protestant dissenters in his Declarations of Indulgence (1687
and 1688). The Toleration Act of 1689 was therefore intended to achieve
Protestant unity in the face of the threat from Rome. In their petition to James II
in May 1688, the Anglican bishops had promised Protestant dissenters true
liberty of conscience, but during the Puritan Revolution Anglican commitment to
accommodating Protestant dissent weakened. The earl of Nottingham introduced
two bills in the Convention Parliament of 1689—one to comprehend moderate
dissenters within the Anglican Church and the other to tolerate only the most
obdurate sectaries. The bill for comprehension was dropped, however, after
William III revived Anglican fears by proposing the repeal of the sacramental
test for all dissenters. This left all dissenters, moderate as well as radical, with only
the limited form of toleration provided in Nottingham’s second bill.

The limited nature of the toleration granted in the act of 1689 and the grudging
manner of its concession perpetuated tensions between Anglicans and dissenters
well into the eighteenth century. Dissenters feared the repeal of the act, and in
fact it was modified by passage of the Occasional Conformity Act of 1711,
which threatened dissenters with fines and removal from office if they attended
nonconformist services after having taken the Anglican communion in order to
qualify for political office. In similar fashion the Schism Act of 1714 required
dissenting schoolmastersE to take the sacramental test and to obtain a license
from a bishop; this act provided for the revocation of their license if they should
subsequently attend a meeting of dissenters. Neither the Occasional Conformity
Act nor the Schism Act was consistently enforced, and both statutes were
repealed in 1719. The Corporation and Test Acts, however, remained on the
statute book until 1828—although annual Indemnity Acts, beginning in 1727,
effectively allowed nonconformists to hold public office.

The nature of the Toleration Act and its failure to provide political benefits for
dissenters became central issues in Rex and Regina v. Larwood, which was
decided by the court of King’s Bench in 1694. Larwood, a Protestant dissenter,
having been elected sheriff of Norwich (an onerous position) and being required
to take the Anglican communion in order to qualify himself for that post, claimed
that he was excused from that requirement, and from assuming the office itself,
by the terms of the Toleration Act. The judges decided, first, that the Toleration
Act was a private statute, since it had not been extended to all dissenters but only
to those who made their declaration at quarter-sessions, or assizes. The
Toleration Act was not made a public statute until 1779. The judges also decided
that the Corporation Act—which Larwood had refused to comply with and had
originally pleaded as the basis of his exemption—had been intended to
discourage dissenters, not to favor them, and that no man could take advantage
of his own disability when he has the power to remove it. Judgment therefore
was given against Larwood. In 1767, however, the House of Lords decided
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against the Corporation of London for fining Allen Evans, a dissenter, because
he had refused to take the communion test after being nominated as sheriff of
London. In that case Lord Mansfield ruled that the policy of the city, which was
intended to raise money by means of such fines, violated the principles of
religious liberty as enforced by the Toleration Act.

The Toleration Act was the first statute to give legal recognition to Protestant
dissenters in England. As the judges wrote in the Larwood case, “the law took no
notice of the Dissenters until this Act.” The Anglican Church remained
established by law, but it was no longer the only lawful church within the
kingdom. The passage of the Toleration Act thus constituted an admission that
uniformity of religious belief and practice, which had been one of the main goals
of English religious legislation since the Reformation, could not be achieved.
Consequently the theory of comprehension, by which all English subjects were
considered to be members of one state church, finally had to be abandoned.

On the basis of the Toleration Act more than 2,500 dissenting places of
worship were licensed between 1691 and 1710. The Tories, who generally
opposed the dissenting interest in Parliament, were convinced that the statute had
encouraged the growth of dissent, along with heresies like Deism and
Socinianism. The dissenters’ numerical strength, however, actually declined
during that period. Their membership had begun to drop in the 1680s, and that
trend continued into the early eighteenth century. Having formed 5 percent of the
population in 1670, the dissenters were reduced to a mere 2 percent by 1710. The
majority of their adherents in the eighteenth century came from the ranks of the
urban middle class. At the same time the members of the landed class, who were
reluctant to adopt forms of worship that would disable them politically, became
overwhelmingly Anglican.

Although the Anglican Church remained established by law, the loss of its
monopoly over the religious life of the nation undermined its clergy’s self-
confidence. The Toleration Act also made it difficult for Anglicans to enforce
ecclesiastical discipline. Churchwardens were reluctant to present individuals for
nonattendance, in effect perpetuating the greater latitude provided by James II’s
Declarations of Indulgence. Nonattendance became especially prevalent in the
cities and towns; in the large urban parishes of Yorkshire fewer than 10 percent
of the potential churchgoers made their Easter communion in 1743.

The substance of the Toleration Act was extended to the North American
colonies by instructions to colonial governors, inclusion in new colonial charters,
or legislation by colonial assemblies. In Pennsylvania, New York, New Jersey,
and Rhode Island this extension had little effect, since those colonies had already
passed more liberal religious legislation than the act demanded. The
predominantly dissenting New York Assembly actually used the terms of the
English act to exclude Catholics from office for the first time and to deny them
liberty of conscience. In Massachusetts, where the Congregational Church could
consider itself both as a dissenting sect that benefited from the English act and as
the established church in the colony, the new charter of 1691 granted “liberty of
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conscience...in the worship of God to all Christians (except Papists).” Although
the leaders of the colony professed a theoretical commitment to toleration and
publicly praised the English act, they only reluctantly and grudgingly tolerated
Baptists, Quakers, and Presbyterians. As late as 1708 Samuel Sewall refused to
sign a warrant for a Quaker meetinghouse.

In Connecticut, where the Congregational Church was also established, the
application of the English act did not become an issue until the first decade of the
eighteenth century. A law passed in 1702 against the entertainment of “any
Quaker, Ranter, Adamite or other notorious heretic” was disallowed by Queen
Anne in 1705 on the grounds that it violated the liberty of conscience granted
both by the Toleration Act and by the colony’s charter of 1662. Three years
later, in response to petitions from Baptists and Anglicans and out of fear that the
queen might abrogate the colony’s charter, the General Assembly passed its own
Toleration Act. Intended “for the ease of such as do soberly dissent from the way
of worship and ministry established by the ancient laws of this government,” the
Connecticut law allowed dissenting congregations to “qualify themselves” for
freedom of worship according to the provision of the English Toleration Act.

In Maryland toleration was not achieved until 1700 as part of the act
establishing the Church of England in the colony. Four years earlier the Privy
Council had invalidated another act of the colony, which required ministers to
read the Book of Common Prayer, on the grounds that the law violated the
English Toleration Act. Legislation passed in South Carolina was likewise
nullified for imposing stricter requirements on dissenters than did the English
statute. In Virginia, where the legislature recognized the application of the
English act to the colony in 1699, efforts were made throughout the eighteenth
century to restrict the toleration that dissenters were allowed by law. During the
1740s authorities tried to check the spread of Presbyterianism in Virginia by
confining itinerant preachers to designated places of worship. This led the
Presbyterian preacher Samuel Davies to take his case to London and to secure
from the Lords Commissioners of Trade and Plantations a declaration that
“toleration and a free exercise of religion should ever be held sacred in his
Majesty’s colonies.” As late as 1773 Baptists were being arrested and imprisoned
in western Virginia.

Despite the belated achievement of toleration in some of the American
colonies—and the occasional violation of the policy— Protestant dissenters in
eighteenth-century America fared better than their counterparts in England did.
All who took the loyalty oath were eligible for public office, and no sacramental
test excluded them from an American college. By the middle of the eighteenth
century, the principle of toleration had become widely accepted in virtually all
political and intellectual circles. The concept, however, implied condescension
on the part of the established church toward those outside it, and at the time of
the American Revolution it was replaced by a concept of religious liberty shared
equally by all. Article 16 of the Virginia Bill of Rights (1776), which originally
called for “the fullest toleration in the exercise of religion,” was amended by James
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Madison to declare that “all men are equally entitled to a full and free exercise of
religion.” This article served as one of the main sources of the First Amendment
to the United States Constitution.

Brian P.Levack
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Equal Access Act 20 U.S.C. Secs. 40714074 (1988)

Congress enacted the Equal Access Act in 1984 to govern the controversial
“equal access” issue: When a public high school allows voluntary, student-
initiated nonreligious student groups to meet on school premises, should it grant
equal access to voluntary, student-initiated religious student groups? This issue
encompasses two difficult constitutional inquiries, which the Supreme Court had
not yet addressed when the act was passed: Are schools compelled to grant equal
access by the Free Speech Clause? Or are they prohibited from doing so by the
Establishment Clause?

The Equal Access Act applies to all public secondary schools that receive
federal financial assistance. It prohibits them from denying equal access to “any
students who wish to conduct a meeting...on the basis of the religious, political,
philosophical, or other content of the speech” at the meeting, so long as the
school has a “limited open forum.” Such a forum exists whenever the school
allows one or more “noncurriculum related student groups to meet on school
premises during noninstructional time.”

The act raised a number of statutory interpretation issues, including when a
student group was “noncurriculum related,” thus triggering the equal access
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requirement. It also raised the same constitutional issues that existed in its
absence; if the statute required a school either to grant or to deny access to
a student club when the Constitution would compel the opposite result, the act
would to that extent be unconstitutional.

In Board of Education v. Mergens (1990) the Supreme Court resolved two
important issues about the Equal Access Act. First, it interpreted the term
“noncurriculum related student group” broadly, as applying to any group that
does not directly relate to the school’s courses. Second, the Court ruled that the
act does not violate the Establishment Clause.

In seeking to resolve the tension between Free Speech and Establishment Clause
values that are posed by the equal access issue, the act leaned in favor of free
speech. Thus, under the act, students have more statutory free speech rights than
they do under recent First Amendment jurisprudence. Conversely, the act was
less sensitive to Establishment Clause concerns than were the Court’s previous
rulings in the public school setting. Many critics charge that the act was
originally designed as a vehicle for evading Establishment Clause constraints on
the role of religion in the public schools. Consistent with these charges, earlier
versions of the act had expressly singled out religious speech for special
protection.

The Court’s past cases involving state-sanctioned religious expression on
public school premises had invalidated nearly all such expression, even where
individual student participation was at least arguably voluntary. In support of
these rulings the Court had repeatedly expressed the fear that, because of young
people’s particular impression-ability, they might be more likely than adults to
perceive any religious expression on school premises as manifesting the schooPs
approval of religion. However, in Mergens the Court asserted that secondary
students are sufficiently mature to understand that a school does not endorse
student speech but that it merely permits such speech on a neutral,
nondiscriminatory basis.

In Mergens the Court also rejected the dissenters’ arguments that other aspects
of high schools create special dangers that might make students perceive a
student religious group as school-endorsed: the compulsory attendance
requirement, the highly structured school environment, and the fact that at most
high schools the range of student groups is relatively narrow and does not
include any advocacy-oriented organizations.

In response, the Court’s plurality opinion stressed provisions in the Equal
Access Act that are designed to minimize the risk of perceived school
endorsement. Most importantly, the act forbids any school officials from
participating in meetings of student religious groups, other than in a custodial
capacity, and it forbids any such meetings during “instructional time.” The Court
also stressed that, ultimately, “the school itself has control over any impressions
it gives its students,” and it suggested that schools could take steps to emphasize
their nonendorsement of student religious speech (as well as other student
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speech), such as the issuance of disclaimers. The Court’s dissenters would have
made this suggestion into a requirement.

The dissenters’ approach is more consistent with the fact-specific, contextual
nature of the Court’s previous Establishment Clause rulings, which suggest the
relative inutility of per se rules. Standing alone, the rules imposed by the Equal
Access Act certainly reduce the danger that reasonable students would
understand religious clubs to bear the school’s imprimatur, but they do not
guarantee such a result in any particular case. In addition to complying with the
act, each school should take any other steps that are warranted, in light of its
particular circumstances, to avoid the appearance of sponsoring religion.

Nadine Strossen
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Equal Employment Opportunity Commission v. Kamehameha Schools/
Bishop Estate 900 F. 2d 458 (9th Cir. 1993), cert. denied, 510 U.S. 963 (1993)

The Bishop Estate—established in 1884 by the will of Princess Bernice
Pauahi Bishop— plays a central role in Hawaii because it owns 337,000 acres of
land, controls $1.2 billion in assets, and runs the important Kamehameha
Schools and other educational programs for children of Hawaiian ancestry. In the
1993 case, Equal Employment Opportunity Commission v. Kamehameha
Schools/Bishop Estate, the U.S. Court of Appeals for the Ninth Circuit reversed a
district court ruling, and agreed with the U.S. Equal Employment Opportunity
Commission (EEOC) that the Kamehameha Schools’ policy of hiring only
Protestant teachers violated Title VII of the 1964 Civil Rights Act. Title VII
prohibits discrimination in employment on the basis of religion, but it exempts
religious organizations from this prohibition. The Ninth Circuit’s opinion was
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based on the court’s view that the Kamehameha Schools are not sufficiently
religious in character to justify an exemption from the general rule against
discrimination. This decision is troubling because the court has assumed the role
of determining what is and what is not a bona fide religion.

In Equal Employment Opportunity Commission v. Kamehameha Schools/
Bishop Estate (1991), Judge Alan Kay of the U.S. District Court had upheld the
Protestant-only restriction because of the “religious purpose and character” of the
Kamehameha Schools, ruling that requiring teachers to be Protestant was a bona
fide occupational qualification. Certainly there can be no doubt that Princess
Pauahi desired that the schools have a Protestant orientation, although she did
not require that the students themselves be Protestant.

It is intriguing to compare the Ninth Circuit’s decision with Corporation of
theE Presiding Bishop of the Church of Jesus Christ of Latter-Day Saints v. Amos
(1987). In that case, the U.S. Supreme Court upheld the decision of the Mormon
Church to fire a janitor working at a gymnasium it owned and operated (as a
nonprofit facility open to the public) because he had failed to qualify as a
“temple recommend.” To be a “temple recommend,” and thus to be eligible to
attend the church’s temples, one must observe the church’s standards involving
church attendance, tithing, and abstinence from coffee, tea, alcohol, and tobacco.
The janitor had argued that his work had nothing to do with religion and that his
firing violated his First Amendment rights. The Court unanimously rejected his
claim, stressing that the government should not interfere “with the ability of
religious organizations to define and carry out their religious missions.” Justice
William Brennan wrote a sensitive and eloquent concurring opinion stressing
that many religions feel that the ability to create an exclusive community of
believers is an essential component of their religion: For many individuals,
religious activity derives meaning in large measure from participation in a larger
religious community. Such a community represents an ongoing tradition of
shared beliefs, an organic entity not reducible to a mere aggregation of
individuals. Determining that certain activities are in furtherance of an
organization’s religious mission, and that only those who are committed to that
mission should conduct them, is thus a means by which a religious community
defines itself.

The Bishop Estate and the Kamehameha Schools had argued similarly that
Princess Pauahi wanted to create a school with a religiously oriented Protestant
community for its students and employees. The Ninth Circuit rejected this
argument, concluding that the schools are not sufficiently religious to qualify for
the exemption. The appellate court stressed that no religious test is required of
the teachers (they simply certify that they are Protestants), that students are
accepted from all religions, and that no attempt is made to convert the non-
Protestant students. According to the Ninth Circuit, the “generic” Protestant
religion community at the Kamehameha Schools was not sufficiently religious to
qualify for a religious exemption, even though the more rigorous Mormon
religious community does qualify.
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It is troubling to have a court determine what a true religious community is
and how elaborate its belief system must be. Can it not be legitimate for a group
to want to operate within a loosely defined and spiritually flexible Protestant
community? On the other hand, if such “generic” religious communities are able
to discriminate against members of minority religions, the result might be to
eliminate all teeth to the prohibition against religious discrimination. Once
Congress provided a religious exemption in Title VII to the 1964 Civil Rights
Act, it was inevitable that courts would have to undertake the assignment of
interpreting what religion is sufficient to qualify. And it is natural for a court to
interpret this exemption narrowly to ensure that the general norm of religious
nondiscrimination is adhered to.

Jon M.Van Dyke
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Equal Protection Clause and the Free Exercise of Religion

The principle that people of all religious faiths should be treated as equals by
the government is a core premise underlying many U.S. Supreme Court
decisions relating to religious freedom. Yet the application of this basic principle
in constitutional doctrine remains complex and uncertain.

In one sense, to paraphrase Chief Justice Harlan Fiske Stone in Hirabayashi v.
United States (1943), “distinctions between citizens” solely because of their
religious faith “are by their nature” as “odious to a free people” as are
distinctions based on race or national ancestry. State discrimination against Jews,
Catholics, Jehovah’s Witnesses, or other minority religions with regard to access
to public employment or the distribution of government largess will invoke
rigorous constitutional scrutiny and almost certainly will be struck down. Yet—
despite this apparent constitutional commitment to exorcising invidious religious
discrimination from governmental decision making—there have been few
Supreme Court cases applying the Equal Protection Clause to alleged acts of
disparate treatment among religions, and there has been no decision formally
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invalidating a religious classification on equal protection grounds. Instead,
claims of religious favoritism or mistreatment are regularly reviewed as possible
violations of the Free Exercise Clause or of the Establishment Clause of the First
Amendment.

This apparent anomaly has both a historical and a conceptual explanation.
From a historical perspective the Equal Protection Clause, as originally
understood and applied, was limited in its scope. It did not prohibit
discrimination based on classifications other than race and national origin.
Indeed, until the seminal decision of Brown v. Board of Education of Topeka
(1954), even blatant racial discrimination was often upheld as constitutional. It was
not until the late 1960s and early 1970s that the scope of the Equal Protection
Clause was extended to prohibit discrimination against women, aliens, and
nonmarital children. Religious discrimination might reasonably be added to that
list, but by 1970 the Court had already interpreted the Establishment Clause of
the First Amendment to prohibit both government favoritism toward majority
religions and the imposition of unfair burdens on the members of minority faiths.
When the Court explicitly declared, in Larson v. Valenti (1982), that the
“clearest command of the Establishment Clause is that one religious
denomination cannot be officially preferred over another,” it was reciting
accepted doctrine that had been recognized as controlling authority years earlier.

The conceptual difficulties with using equal protection doctrine to prohibit
religious discrimination are more complicated. In one sense religious groups
easily fit most of the criteria used by courts to determine which classes need to
be protected against prejudice and unfair legislation. Members of minority faiths
are to a degree “discrete and insular.” They have been historically victimized by
discrimination and prejudice. They are politically vulnerable. Although one’s
religious affiliation is technically mutable, religion plays such a fundamental role
in a person’s identity that it is ludicrous to expect that individuals may easily
transform their religious beliefs in order to escape legislative burdens. Finally,
one’s religion does not determine a person’s abilities or his or her behavioral
propensities. Therefore, religion is seldom a rational proxy for the state to
employ in drafting laws that distinguish among individuals.

On the other hand, most of the classifications that the courts rigorously
scrutinize under the Equal Protection Clause (e.g., those based on race or national
ancestry) involve personal attributes that the state can safely ignore in furthering
the government’s objectives without threatening to abridge other constitutionally
recognized interests. This is not the case with regard to religious beliefs and
practices, however. Both free exercise principles and considerations of fairness
and respect for religious conscience require the state to consider religion in
performing governmental functions. Thus, Quaker pacifists may avoid military
service as conscientious objectors, the Amish need not comply with compulsory
school attendance requirements, and those who consider Saturday to be their
Sabbath must be provided unemployment compensation benefits even if they
turn down employment offers that would require them to work on their day of
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rest. Thus, whereas racial minorities are more likely to receive equal treatment if
government ignores their race and acts in a color-blind fashion, religious
minorities may find religion-blind decisions by the state to be hurtful and
oppressive.

If, however, the state does recognize freedom of religious conscience and
permits people to perform religiously motivated activities that are prohibited to
the general public, it may be criticized as favoring religious individuals over
nonbelievers. By exempting certain individuals because of their faith from
regulations experienced as burdensome by most citizens—such as taxes or
military conscription—the state appears to provide the religious person
preferential treatment. Thus there is an undeniable tension between traditional
equality concerns and the fundamental right of religious freedom.

Difficult questions arise even when courts attempt to ensure that the freedom
to practiceE one’s religion is equally available to the members of all religious
faiths. If the religious practice or institution at issue is essentially fungible,
careful review of inequality of treatment among religious faiths constitutes a
useful tool that courts may employ to implement free exercise guarantees. Thus
in Islamic Center of Mississippi v. Starkville, Mississippi (5th Cir. 1988), a
Mississippi city had granted exceptions from its zoning ordinances to nine
Christian churches seeking to locate houses of worship in restricted residential
areas, but it denied an exception to a similarly situated Islamic religious center.
This disparate treatment substantially undermined the city’s claim that it was
necessary to bar the Muslim house of worship in order to promote the legitimate
interests of traffic control and public safety. Accordingly, the court found that the
plaintiff’s free exercise interests outweighed the city’s unpersuasive zoning
justifications, and it prohibited the city from interfering with the Islamic Center’s
worship services.

Yet this kind of objective equality of treatment cannot always be provided to
diverse religious faiths, because the impact on society of one religion’s rituals
and practices may be more substantial than that of other creeds. Congress, for
example, has exempted the religious use of the hallucinogenic drug peyote by
members of the Native American Church from the restrictions of the Controlled
Substances Act (1987). Another faith, the Ethiopian Zion Coptic Church, uses
marijuana as its sacrament, but the federal courts in Olsen v. Drug Enforcement
Administration (D.C. Cir. 1989) and other cases have consistently rejected the
Coptic Church’s “establishment clause-equal protection challenge” that a similar
exemption from federal narcotics laws must be provided to their religion. The
different social problems associated with the use of marijuana and peyote, the
courts held, justify the sectarian distinction drawn by the government with regard
to exemptions for the religious use of these substances.

Equality concerns are relevant to the state’s treatment of religious practices
and religious groups. The Establishment Clause, in particular, is informed by
equal protection doctrine and, properly understood, operates to prevent
government from engaging in religious favoritism or discrimination. Religion,
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however, raises sufficiently unique problems with regard to the constitutionality
of state action that an independent doctrinal framework must be utilized by the
courts to reconcile the Free Exercise Clause and the Establishment Clause. The
functional compatibility of these two important constitutional principles—
freedom of religious practice and equality among religious groups—cannot be
achieved by looking to equal protection doctrine alone.

Alan E.Brownstein
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Establishment Clause: Background and Adoption

Of all the clauses of the Bill of Rights none generates more controversy among
scholars today concerning its original meaning and intent than the opening
statement: “Congress shall make no law respecting an establishment of
religion....” At the time, however, the term “establishment of religion” caused no
controversy. Americans understood it to mean a government preference for a
single church, sect, or religion, and virtually every statement about establishment
—in the writings of indi viduals, in provisions of state constitutions, and in
public petitions—pointed to such an understanding. Although individuals and
states differed diametrically over whether religion should receive public
financial support, they all shared a single definition of “establishment” as a
preference on the part of government for one religion over all others. They also
universally agreed that the Establishment Clause, together with the Free Exercise
Clause, constituted a formal proclamation of a meaning already implied in the
Constitution—that the new federal government had no power in religious
matters.

It is equally clear that when these same Americans described an establishment
as a preference for one religion, they were not implying approval of
nonpreferential or nonexclusive government support for religion. Nothing in the
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history of the time warrants such a conclusion, and here again the utterances of
individuals and the enactments of the states overwhelmingly demonstrate that
even those who opposed any kind of government support—even support that was
proposed to assist more than one religion—still defined an establishment as a
government preference for one religion. Americans adhered to this definition of
establishment because that is what their experience and history told them an
establishment was, even though over the years they had witnessed and, for the
most part, rejected arrangements that would seem to have modified this
understanding by providing for a more broadly based nonpreferential government
support for religion.

Separationists and Accommodationists

Although Americans generally agreed that the federal government held no power
in the area of religion, they differed over the need for that fact to be formally set
forth, as they did about the other elements of the Bill of Rights. Some Federalists,
such as Madison and Hamilton, argued that such protection for individual
liberties was unnecessary, because the federal government possessed only those
powers actually specified in the Constitution. They argued, moreover, that a bill
of rights could be harmful, because either the government or the people might
assume that the government had power over any area of life not specifically
excluded from its purview. In the ratifying conventions, however, four states
asked for protection for religious rights, and three of these—New
York, Virginia, and North Carolina—specifically requested a stated prohibition
of an establishment of religion. Moreover, groups such as Baptists in Virginia
complained that the new Constitution did not provide sufficient guarantees for
religious liberty. Consequently, many Federalists feared that, without the
promise of a bill of rights, the Constitution might not be ratified; thus James
Madison, who was elected to the House of Representatives for the First
Congress, committed himself to securing one. In fulfillment of his promise he
introduced a series of amendments, including one stating that no “national
religion” should be established. The House discussion of the proposal proved
desultory—a result primarily of the fact that many members considered a
prohibition against an establishment or religion to be redundant. The discussion
did show clearly, however, that James Madison, the amendment’s sponsor,
thought of an establishment in terms of a preferential national church. Eventually,
the House sent to the Senate the statement: “Congress shall make no law
establishing religion....” The Senate refused to accept this wording, and its
members proposed several substitutions along the lines of “Congress shall make
no law establishing any particular denomination of religion in preference to
another...” before settling on “Congress shall make no law establishing articles
of faith or a mode of worship....” The House, in turn, refused to accept that
wording, and a conference committee produced the final statement: “Congress
shall make no law respecting an establishment of religion....” By 1791 the



240 RELIGION AND AMERICAN LAW: AN ENCYCLOPEDIA

Establishment Clause of what became the First Amendment had been ratified by
a sufficient number of states. Massachusetts, Connecticut, and Georgia were not
among them, but the reasons for this had nothing to do with the amendment’s
content.

This history has become the source of severe polarization among modern
scholars—a division in thinking that dates from the decision handed down by the
Supreme Court in Everson v. Board of Education (1947), its first interpretation
of the Establishment Clause. In that decision the Court held the Establishment
Clause to mean that government could not “pass laws which aid one religion, aid
all religions, or prefer one religion over another....” According to the Court, the
original purpose of the clause was to erect “a wall of separation between Church
and State.” This interpretation soon came to beE known as the separationist
position. Critics of the Court, on the other hand, argued that, although the
Establishment Clause forbade government from giving a preference to one
religion, it did not forbid assistance to all religions on a nonpreferential basis or
to religion in general—a position generally referred to as accommodationist.

Both separationists and accommodationists can cite considerable supportive
evidence, but neither can account for the historical anomalies in their respective
positions, a fact that has resulted in a good deal of confusion and skepticism
about the value of history or its ability to provide much insight into the meaning
of the Establishment Clause.

Abhistorical Assumptions

Both separationists and accommodationists, however, argue from the same
completely ahistorical assumption, and therein lies the modern problem of
interpretation. Both are wedded to the hypothesis that those involved in the
enactment of the Establishment Clause conceived of and differentiated between
preferential and nonpreferential government assistance to religion. Both assume
that in defining an establishment of religion as a preference for one particular sect,
Americans at the same time saw a distinction between a narrow establishment
favoring one religion and a more broadly based nonpreferential government
support for several religions or religion in general. Accommodationists hold that
those who enacted the Establishment Clause rejected only the former (i.e., a
narrow preference for one religion) but approved of a more broadly based
nonpreferential support for religion. Separationists hold that the same populace
understood and rejected all government support for religion, whether preferential
or nonpreferential.

One sequence of events in particular—the debate in the Senate—appears to
ground such a distinction between preferential and non-preferential aid in a solid
historical foundation. In place of the House proposal that “Congress shall make
no law establishing religion,...” senators proposed four alternatives—all to the
effect that Congress shall make no law establishing “any particular denomination
of religion in preference to another...”—before agreeing on the statement



EMPLOYMENT DIVISION, DEPARTMENT 241

“Congress shall make no law establishing articles of faith or a mode of
worship....” Logically and on its face, the Senate debate would appear to prove
that a majority of its members favored prohibiting only government preference
for a single religion, thus leaving the door open to general nonpreferential
government assistance to religion, which position the House rejected. This
logical interpretation, however, gives rise to several historical contradictions. It
presumes that the Senate, at least, wanted to bestow on the federal government
the power to assist religion in general; yet all the members agreed that the
amendment’s purpose was to make explicit the already-existing understanding that
the government possessed no jurisdiction in matters of religion. No evidence at
all has ever surfaced to prove that any division existed among the members of
the House or Senate regarding the power of the federal government to assist
religion. Moreover, the assumption that Americans distinguished between
preferential and nonpreferential government assistance to religion renders James
Madison’s role in the formation of the Establishment Clause inexplicable, in that
his utterances in the First Congress would show him as advocating only a ban on
a narrow, preferential, or “national” establishment, as he repeatedly described it.
Yet Madison clearly opposed all government assistance to religion.

In reality, then, Americans in 1789 did not, when they referred to an
establishment of religion, think in terms of preferential and nonpreferential
government assistance to religion. Those who vehemently opposed any
government financial assistance to religion, even when such assistance would
purportedly benefit multiple religious groups, nevertheless defined an
establishment as a government preference for one group. Similarly, several states
—New Jersey, Delaware, North Carolina—that specifically forbade government
aid to religion on any basis defined and prohibited an establishment of religion as
a government preference for one religion. History provides not a speck of
evidence to show that, in accepting a definition of establishment of religion as a
government preference for one religion over others, Americans signaled a
willingness to accept the idea of government assistance to religion on a broader,
nonpreferential basis—that, although government could not prefer one religion,
it could support all religions. The logical argument adhered to by modern
scholars, namely, that Americans in banning an exclusive government preference
for one religion implied that government could assist religion in a nonexclusive
fashion, must give way before overwhelming historical evidence to the contrary.

The additional belief adhered to by modern scholars—that people in the
several colonies and states either experienced or debated the merits of
nonpreferential, nonexclusive, or multiple establishments of religion—gives
further credence to the idea that Americans at the time of the adoption of the Bill
of Rights recognized two different types of establishment. However, what
appears to have been an American variation on the traditional system of
establishment as preference was in reality no new invention but, rather, a result of
historical circumstances.
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The history of the New England colonies and states (always exempting Rhode
Island, which never provided public financial support for religion) seems to
provide an example of a considerably broader and more inclusive form of
establishment of religion than a traditional government preference for a single
religion. Until well after the formation of the United States, New England
provided public financial support for ministers and churches in accord with the
choices of its individual towns. In theory, a town could establish any one of
many Christian Protestant groups; but this was neither the intent nor the effect of
the system.

The Puritans who settled New England arrived there determined to set up
what they believed to be true religion, free from the corruptions of the Anglican
Church in England, which they were convinced was turning back to Rome. They
enjoyed great success in the initial decades of colonization, inasmuch as their
experiment coincided with the Puritan Revolution in England. In 1660, however,
the Restoration of the monarchy ended that English revolution and reestablished
the Anglican Church. New England Puritans, now called Congregationalists,
found themselves classified as dissenters, subject to a religiously hostile mother
country. Despite this setback, they remained intent on maintaining their religious
dominance and, with remarkable ingenuity and tenacity, succeeded in doing so
until long after the formation of the United States.

The New England colonies, and Massachusetts in particular, continued the
religious dominance of Congregationalism by way of a decentralized system.
Each town was required to maintain a minister at taxpayers’ expense, and, since
Congregationalists predominated in the population, the minister was invariably
Congregationalist. At first, non-Congregationalists were taxed for the support of
these ministers. But early in the eighteenth century, under pressure from England,
the New England colonies were obliged to modify the system and to grant
exemptions for Baptists and Quakers and to allow Anglicans to designate their
taxes for the support of their own clergy.

Massachusetts and New Hampshire incorporated this system into their state
constitutions, and when the First Amendment was enacted, the New England
states—Rhode Island again excepted—all provided public financial support for
ministers selected by local towns.

Nevertheless, to posit that in 1789 the inhabitants of the New England states
saw the church-state system in that region as a new kind of establishment is to
misread the historical record. The idea that Baptists and Quakers could be part of
the New England establishment—religiously equal to Congregationalists—
would have been absurd and repugnant to each of those groups. For their part,
Anglicans in New England sometimes argued that the established church of
England followed the king’s dominion and that they were the only legitimate
establishment of the empire. However, they never conceived of themselves as
part of a nonpreferential or multiple establishment of religion in New England
simply because they were allowed to designate their taxes for support of their own
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ministers. Like other Americans, they believed that Congregationalism was the
preferred and established religion in the New England colonies and states.

Congregationalists, on the other hand, were ambivalent about the system.
Their reaction depended on circumstances. Before the American Revolution,
when Anglicans claimed that theirs was the established church of the whole
empire, Congregationalists asserted that they represented the true original
established religion of New England. They claimed also that theirs was a truly
mild and E equitable system, hardly to be called an establishment, as John Adams
noted. After independence, they sometimes denied that the system constituted an
establishment at all; but, for the most part, they focused on its equity and fairness
and did describe it in terms of an establishment. The Massachusetts Constitution
of 1780 did not refer to the system of public support of religion as an
establishment of religion, nor did the law that eventually dismantled it make any
reference to disestablishment. When non-Congregationalists, such as Baptists,
argued against an establishment of religion, they had in mind what they were
experiencing in New England, as well as the English establishment. When
Congregationalists argued against an establishment of religion, whether on the
state or federal level, they were referring only to the kind of establishment
represented by the established Church of England.

Colonial New York also produced a good deal of discussion about
establishment of religion, because royal governors there, at the request and with
the support of the English government, attempted to impose an Anglican
establishment of religion on a largely non-Anglican populace. The ensuing
discussion resulted from the determination of the populace to frustrate this plan,
not from any attempt to devise a new understanding of establishment of religion.
After the American Revolution removed the threat of Anglican dominance, the
arguments about establishment that had been prevalent in colonial times never
surfaced again.

The General Assessment Debate

During the American Revolution several states abolished or suspended
establishments of religion. In reaction to this development some groups proposed
that, because religion was the basis of civility and public virtue, government
should support it on an equitable rather than a preferential basis. In Virginia in the
1780s a proposed general assessment—by which churches and ministers would
receive tax support only as designated by individual taxpayers—produced a most
noteworthy debate. James Madison galvanized the opposition with his famous
Memorial and Remonstrance, and, as a result, the assessment proposal was
defeated; Jefferson’s Bill for Religious Freedom, which decreed that religion
would be supported only voluntarily, was enacted in its stead.

The general assessment debate seems to provide another clear example of
Americans, before the passage of the First Amendment, discussing a
nonpreferential or multiple establishment of religion. That was not how
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contemporaries saw it, however. Throughout the debate, the description of
establishment as preferential—as a system of religious oppression dating back to
Constantine—predominated among those who opposed the proposal. In the
historical context, their failure to distinguish a general assessment as a new kind
of establishment becomes very understandable.

To opponents of a general assessment, their opposition constituted only one
episode in a long struggle to destroy the old privileges that they felt the Anglican
Church in Virginia continued to enjoy. Immediately after the Revolution they
had succeeded in suspending public tax support for the Anglican Church. Then
they fought to deprive that church of the exclusive right to perform marriages.
Next they worked successfully to repeal that church’s legal incorporation, and
finally, after a prolonged campaign, they stripped it of the public lands it had
acquired during its establishment in the colonial years. Many Virginians saw a
general assessment as only another effort to assist or restore public support for the
Anglican Church; they had little reason or motivation to view it as a new non-
preferential establishment, and they did not do so. Maryland, too, proposed a
similar system of public support for religion, but even more than the populace of
Virginia, the people of Maryland saw in it a method of assisting the Anglican
Church, and they firmly rejected it.

Neither in the colonies nor in the states did Americans invent a new kind of
nonexclusive, nonpreferential establishment of religion. They experienced
systems of, or proposals for, public support for religion as preferential, and they
associated these with the traditional concept of establishment, which they
understood as a government preference for one religion over others.

What America did invent—or, at least, successfully demonstrate to be feasible
—was voluntary support of religion. In this regard, although Rhode Island had
earlier inaugurated such a system, Pennsylvania provided the most influential
example of a society’s not only surviving but also prospering on the basis of
voluntary support, thereby disproving the prevailing conception that, without
official public assistance to religion, social decency and even civilization itself
would disintegrate.

From the beginning of colonization, religious evangelicals had argued that
state support for religion only controlled and corrupted it. Over the course of the
colonial period this thinking spread, as more and more people came to identify
free exercise of religion with voluntary support of religion. Ultimately, many
Americans became convinced that even a minimal tax imposed for the support of
religion was coercive, violated the right of free exercise, and constituted an
establishment. The influence of the Enlightenment as it penetrated America
provided secular support for this idea of liberty.

During the American Revolution and even beyond the formation of the federal
government, public support for religion was the single church-state issue over
which Americans were divided. New England Congregationalists, in particular,
held such support essential to the preservation of morality. Throughout all the
states, however, increasing numbers of Americans contended that both civil and
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religious liberty demanded that religion be supported voluntarily. By the time of
the enactment of the Establishment Clause, the great majority of them adhered to
the principle of voluntary support. Of the states that ratified the Bill of Rights, only
New Hampshire of the original thirteen provided public tax support for religion.
Thus, when they considered church-state systems, Americans did not contrast
government preference for one religion with government assistance for all
religions. Rather, they thought in terms of government preference for a single
religion as opposed to voluntary support for all religions.

Only those groups which were or had been the beneficiaries of specific systems
of public tax support for religion, such as New England Congregationalists,
continued to argue that such support was fair and equitable. Moreover, since the
historical experience of most Americans had been either that of voluntary support
or that of a preferential establishment of religion, most of them, when confronted
with the idea of a general assessment, decided that its intent was, and its result
would be, state support for one religion.

The members of the First Congress all shared a similar definition of
establishment of religion as a government preference for one sect, regardless of
their individual views on state support for religion. Had they dealt more intensely
with the term, some argument would doubtless have arisen among them.
Representatives from New England, for example, would have maintained that a
state tax for the support of religion was fair and equitable as long as no one was
taxed for a religion other than one’s own. Other delegates would have disagreed,
claiming that such a tax constituted an establishment of religion and violated the
free exercise of religion. This kind of division did not surface, however, because
the delegates’ task, as they saw it, was simply to make a formal declaration that
the federal government was not empowered to deal with religious matters.

The Religion Clauses

Modern courts treat the Establishment and the Free Exercise Clauses as
applicable to separate functions, dealing with government support for religion
under the Establishment Clause and with claims against government regulation
under the Free Exercise Clause. The Framers of the First Amendment, however,
made no such distinction. For them establishment and free exercise were
correlative and coextensive. They believed that religious liberty entitled them to
believe and practice any religion they wished, short of causing civil disturbance.
They further believed that religion had to be supported voluntarily and that
mandated state support, even for the religion of one’s choice, was coercive, was
a violation of the free exercise of religion, and was an establishment of religion.
Together, the two clauses doubly guaranteed a single freedom, which either one
of them would have sufficed to guarantee.

The historical fact remains, however, that, although the members of the First
Congress agreed that the federal government had no power in religious matters,
they nevertheless enacted provisions involving religion. They provided for a day
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of prayer and thanks-giving, and they appointed chaplains to both houses of
Congress and to the armed forces. Accommodationists have argued that these
actions by the federal government and many similar ones by state governments
demonstrate that the intent of the EstablishmentE Clause was to prohibit a
preferential establishment of religion but not to prohibit non-preferential
assistance to the various religions or religion in general.

Again, these actions must be seen in their historical context. At the time of the
enactment of the Bill of Rights, the inhabitants of the states were
overwhelmingly Christian and Protestant. Although they belonged to many
different denominations, they all shared many of the same religious beliefs and
practices. These common religious practices, such as Bible reading and days of
prayer, were so indigenous to and intertwined with the general culture as to be an
accepted part of it. The great majority of citizens at that time could not even
imagine how such religious customs, which to them formed an integral part of
civilization itself, could possibly be coercive. Therefore, they did not examine
their motives in approving government support for such practices. In thus
supporting particular religious traditions so linked with their own common
culture, however, they gave no indication that they wished in principle to support
other religions or religion in general.

Most Americans at the time disapproved of Roman Catholicism or feared it
greatly, and they had little knowledge of or sympathy for non-Christian
religions. Several states excluded Catholics or non-Christians from voting or
from holding public office. Nothing in contemporary history would indicate that
the members of the First Congress or Americans generally wanted to assist these
religious groups, and indeed the history of America both preceding and
following the enactment of the First Amendment lends strong support to the
argument that they did not.

Therefore, when Americans at both the federal and state levels provided
government support for the commonly accepted cultural religious practices of the
time, they were not looking beyond the largely unexamined, non-controversial,
and familiar religious customs of their own society. To argue, as
accommodationists do, that, by approving government support for the particular
religious practices acceptable to them, Americans were asserting in principle the
power of government to assist all religions or religion in general in a
nonpreferential way is to make an unwarranted leap from practice to principle
and to attribute to them clarifications that they did not attempt to make. Similarly,
to argue, as separationists do, that, by enacting the Establishment Clause, the
First Congress intended to forbid all assistance to religion and to create a “wall
of separation” between church and state is to ignore historical evidence and to
attribute to Americans at the time principles far more sweeping than they had
worked out for themselves.

Both sides in the modern controversy about the meaning of the Establishment
Clause claim too large a role for history, and neither side is able to ground its
arguments solidly in the historical understanding of those who enacted the clause.
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Those Americans enunciated definite principles about church-state relations, but
they applied them only to a limited extent. In enacting the Establishment Clause
they proclaimed that the federal government had no power in religious matters.
For the people in virtually all the states that ratified the clause, a lack of power in
religious matters meant primarily two things: (1) that citizens had the right to
practice whatever religion they chose, provided, as Jefferson wrote, principles
did not “break out into overt acts against peace and good order,” and (2) that
religion had to be supported voluntarily. They regarded any other method of
public support as coercive and as an establishment of religion, which they
continued to define as a government preference for one religion over others.
Apart from these specific applications, they did not define in practice their
principles regarding church and state. Despite their stated principle that
government had no power in religious matters, they persisted in allowing it to
support the familiar religious forms and customs acceptable to them. They did so
because they could not imagine how these commonly accepted practices could
be coercive to anyone. When they thought of prohibiting government power in
religious matters, they thought primarily of the power of government to coerce.
They thought of establishment as coercion, because that is how they had
experienced establishment and that is what they wished to eliminate. To
Americans at the time, then, coercion was the central ingredient of an
establishment of religion. They traced such coercion back to the Emperor
Constantine, through the establishments they had experienced in America, and
especially through the contemporary English establishment of religion. The
depth of their fear of the English es tablishment had manifested itself in the late
1760s, in reaction to a proposal that Anglican bishops be introduced into the
colonies. Although supporters of that proposal argued that the bishops in
question would fulfill only a religious role for the members of the Anglican
Church, Americans, including Anglicans, went into a frenzy of opposition and
produced one of the largest bodies of controversial literature that had appeared
on any subject before the Revolution. The prospect of bishops triggered fears
that in their wake would come forced subscription to particular beliefs, the
obligation to pay tithes, and the introduction of ceremonies reminiscent of
Roman Catholicism. John Adams considered the Bishops Controversy one of the
principal causes of the American Revolution, and it provides a clear insight into
Americans’ attitude toward establishment of religion. A grasp of their fear of the
established English church is essential to understanding their approach to the
issue of establishment of religion. Their concept of establishment of religion as
exclusive and coercive dominated their thinking, and they would have found
incomprehensible the argument of the Supreme Court in School District of
Abington Township v. Schempp (1963)—that religious coercion is not an
essential ingredient of an establishment of religion.

Over a period of two hundred years, culture and sentiment in America have
changed radically, and so has the notion of coercion in religious matters. The
religious practices that Americans of two centuries ago found unexceptionable,
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and for which they provided government support, would seem to later generations
highly exceptionable. In one area particularly, that of public tax support for
religion, those who enacted the Establishment Clause illustrated principle in
practice. In other areas of church and state they experienced little division or
dissent and thus left few practical examples of how the principles they
enunciated worked out in practice. It has remained to subsequent generations to
apply the principles enunciated by the Founders to situations neither experienced
nor even imagined by them.

Originally only Congress was bound by the Establishment Clause. However,
by way of the Fourteenth Amendment, the Supreme Court has applied the clause
to government at all levels. As a result, the clause has assumed an immediacy
and scope utterly unanticipated by those who enacted it. To argue, as some
scholars tend to do, that the history of the formation of the Establishment Clause
will provide answers to the specific church-state problems our society is
encountering at the present time is to overburden history. However, those who
enacted the clause did hand down principles of enduring value: that government
had no power in religious matters; that it was forbidden above all to engage in
any kind of religious coercion; that anything other than a voluntarily supported
religion amounted to coercion; and that government was forbidden to promote
religion as, in James Madison’s words, “an engine of Civil policy.”

The application of these principles to varying situations will no doubt continue
to be a source of controversy, and doubtless the history surrounding the
Establishment Clause will continue to be invoked to support varying
interpretations about its application today. However, in considering such
applications and invocations, scholars need to interpret the relevant history in a
way that integrates all the historical evidence, rather than to abstract selective
historical items in order to buttress modern positions that few if any Americans
could have anticipated at the time the Bill of Rights was adopted.

Thomas J.Curry
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Establishments of Religion Created through Free Exercise Exemptions
Nowhere is the well-known tension between the Free Exercise Clause and the

Establishment Clause documented more clearly than in cases where exemptions

from general rules are urged by legislatures or by the courts in defense of free

exercise values. Those who favor the strict separation of law and religion have
suggested that any exemption from general regulatory laws would
unconstitutionally endorse religion in violation of the Establishment Clause.

Accommodationists, in comparison, have suggested that free exercise values may

require or permit special exemptions for religiously inspired conduct. Justice

Antonin Scalia, dissenting in Texas Monthly v. Bullock (1989), and quoting

Thomas v. Review Board (1981), described the choices as being like traveling

between “the Scylla [of what the Free Exercise Clause demands] and the

Charybdis [of what the Establishment Clause forbids] through which any state or

federal action must pass in order to survive constitutional scrutiny.” Perhaps the

narrowness of that passage explains why the cases appear contradictory and why
the justices often write separate opinions with no principle unifying the results.

Exemptions Upheld

The U.S. Supreme Court in certain cases has upheld legislative exemptions
aimed at religious activities as serving, among other things, the secular purpose
of respecting free exercise values. In conscientious objector cases, for example,
the Court has considered the constitutionality of legislation that exempts from
the military draft those who “by reason of religious training and belief” oppose
“participation in war in any form” (Military Selective Service Act, 1988). In
United States v. Seeger (1965) the Court, to avoid establishment concerns,
expanded the “religious training and belief” category to include anyone whose
“claimed belief occup[ies] the same place in the life of the objector as an
orthodox belief in God...” In Welsh v. United States (1970) the Court extended
the exemption even further to include those who oppose war on the basis of
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“political, sociological, or philosophical views,” contrary to the literal wording
of the statute. Justice John Marshall Harlan, II, in a concurrance, reasoned that
limiting the exemption in accordance with congressional intent would violate the
Establishment Clause. In comparison, the Court in Gillette v. United States
(1971) permitted a denial of a conscientious objector status to an applicant who
opposed only the Vietnam War. There the Court held, with Justice William
O.Douglas dissenting, that the statutory exemption did not violate the
Establishment Clause despite the fact that the statute benefited only specific
religious or functionally religious beliefs.

In National Labor Relations Board v. Catholic Bishop of Chicago (1979) the
Court rejected establishment clause challenges to statutory exemptions from
NLRB jurisdiction for religious employers. In Corporation of the Presiding
Bishop of the Church of Jesus Christ of Latter-Day Saints v. Amos (1987) the
Court exempted a religious employer from Title VII employment discrimination.
These cases follow Walz v. Tax Commission ofNew York City (1970), which
upheld a New York property tax exemption that applied to properties owned by
nonprofit entities generally, including religious entities.

The Court has judicially recognized exemptions, on free exercise grounds, to
door-to-door solicitation licensing fees as applied to religious literature in Follett
v. Toum of McCormick (1944) and Murdock v. Pennsylvania (1943).

The Court also has created free exercise exemptions in the area of Social
Security benefits. The Court first considered the issue in Sherbert v. Verner
(1963). Although unemployment compensation rules required that an employee
accept available work as a condition for receiving unemployment compensation,
the Court held that the Free Exercise Clause required that the Sabbatarian
applicant be exempted from any Saturday work requirement. The Court
reinforced this result under similar facts in Hobbie v. Unemployment Appeals
Commission (1987). Similarly, the Court in Frazee v. Illinois Department of
Employment Sec. (1989) exempted a “Christian” from a Sunday work
requirement as a condition for receiving unemployment compensation. In a
related case, Thomas v. Review Board (1981), the Court held that a conscientious
objector did not have to accept employment in a weapons plant as a condition for
receiving unemployment compensation.

The most important free exercise exemption case is Wisconsin v. Yoder (1972),
in which the Court exempted Amish children from compulsory school laws after
they have completed eighth grade. Yoder requires that, if free exercise rights are
implicated, the state must establish a compelling state interest and must have no
less restrictive alternative.

Exemptions Denied

The Court has invalidated several legislative exemptions that were passed in
deference to free exercise values. In Estate of Thornton v. Caldor, Inc. (1985) the
Court invalidated a Connecticut statute that prohibited an employer from
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requiring an employee to work on his or her Sabbath, on the grounds that the
exemption violated the Establishment Clause because it benefited Sabbath
observers “no matter what burden or inconvenience this imposes on the
employer or fellow workers.”

The Court in Texas Monthly, Inc. v. Bullock (1989) also invalidated a Texas sales
tax exemption for religious periodicals. There the Court held that “when
confined exclusively to publications advancing the tenets of a religious faith, the
exemption runs afoul of the Establishment Clause....” Justice William Brennan’s
opinion, joined by Justices Thurgood Marshall and John Paul Stevens, explained
that the Establishment Clause proscribes all legislation “that constitutes an
endorsement of one or another set of religious beliefs or of religion generally.”
Justice Brennan distinguished cases such as Widmar v. Vincent (1981), Mueller v.
Allen (1983), and Walz—all of which upheld exemptions benefiting religion—
because

In all of these cases...we emphasized that the benefits derived by religious
organizations flowed to a large number of nonreligious groups as well.
Indeed, were those benefits confined to religious organizations, they could
not have appeared other than as state sponsorship of religion; if that were
so, we would not have hesitated to strike them down for lacking a secular
purpose and effect.

Thus, according to Justice Brennan’s rationale, “when government directs a
subsidy exclusively to religious organizations that is not required by the Free
Exercise Clause and that burdens nonbeneficiaries markedly or cannot be seen as
removing a significant state-imposed deterrent to the free exercise of religion,”
then the state has impermissibly endorsed religion in violation of the
Establishment Clause.

Justice Scalia, joined by Chief Justice William Rehnquist and Justice Anthony
Kennedy, wrote a scathing dissent highlighting the irreconcilable conflict that the
majority opinion creates:

As a judicial demolition project, today’s decision is impressive. The
machinery employed by the opinions of Justice Brennan and Blackmun is
no more substantial than the antinomy that accommodation of religion may
be required but not permitted, and the bold but insupportable assertion
(given such realities as the text of the Declaration of Independence, the
national Thanksgiving Day proclaimed by every President since Lincoln,
the inscriptions on our coins, the words of our Pledge of Allegiance, the
invocation with which sessions of our Court are opened and come to think
of it, the discriminatory protection of freedom of religion in the
Constitution) that government may not “convey a message of endorsement
of religion.”
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Referencing “‘undeviating acceptance’ throughout the 200-year history of our
Nation,” and quoting Walz, Justice Scalia stated:

Few concepts...are more deeply embedded in the fabric of our national life,
beginning with pre-Revolutionary colonialE times, than for the government
to exercise at the very least this kind of benevolent neutrality toward
churches and religious exercise generally so long as none was favored over
others and none suffered interference.

Without question the most significant recent case addressing the issue of whether
the courts must craft judicial exemptions to general laws if they conflict with free
exercise practices is Employment Division, Department of Human Resources of
Oregon v. Smith (1990). Smith involved two Native Americans who had been
fired from their jobs because they had taken the drug peyote as part of a religious
ceremony and then were denied unemployment compensation. They sued,
arguing that they had a First Amendment right to take peyote and that the state
thus had no right to deny them unemployment compensation. Justice Scalia’s
majority opinion, which rejected these arguments, eviscerates the Court’s prior
free exercise jurisprudence. Quoting in part United States v. Lee, Scalia wrote:
“[TThe right of free exercise does not relieve an individual of the obligation to
comply with a ‘valid and neutral law of general applicability on the ground that
the law proscribes (or prescribes) conduct that his religion prescribes (or
proscribes).”” Justice Scalia explained away the significance of prior free
exercise cases, such as Yoder, on the questionable grounds that in each other case
the free exercise claim had been connected with another substantive right, such
as free speech or the right of parents to control the upbringing of their children.
Accordingly, Justice Scalia rejected the notion that the state must prove a
compelling state interest and no less restrictive alternative if a free exercise claim
is present.

Justice O’Connor, concurring, rejected the majority’s diminished view of free
exercise but nonetheless held that the state had an “overriding interest” under the
facts of the case in preventing the use of peyote by drug rehabilitation counselors.
Thus, despite the fact that the denial of unemployment compensation has
traditionally been the one consistent area where free exercise claims have been
deemed sufficient to overrule the state’s interest in administering unemployment
benefits, Justice O’Connor concurred with the result reached by the majority.
The three dissenting justices would have required, on free exercise grounds, the
recognition of an exemption for religious consumption of peyote as not
qualifying as work-related “misconduct” that justified the denial of
unemployment compensation.

The Court, in other cases, has refused to recognize a free exercise exemption
to general regulatory laws. The landmark cases remain Reynolds v. United States
(1878) and Prince v. Massachusetts (1944), where the Court respectively refused
religious exemptions from anti-bigamy laws and child labor laws. More recently
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the Court in Goldman v. Weinberger (1986) held that the Air Force’s compelling
interest in maintaining uniformity with its dress codes was sufficient to override
an Orthodox Jewish officer’s religious duty to wear a yarmulke. Again in
Braunfeld v. Brown (1961) the Court refused a Sabbatarian shop owner’s request
for a Sunday closing exemption, despite the fact that his honoring of Sabbatarian
religious beliefs coupled with Sunday closing laws rendered him less competitive
with other shop owners. Similarly, the Court in O’Lone v. Estate of Shabazz
(1987) refused a Friday work exemption for Islamic inmates on the grounds of
administrative convenience at the prison.

Exemptions Unreconciled

In the area of Social Security claims—where the Court has repeatedly recognized
free exercise exemptions in other cases—the Court has sporadically refused
exemptions for “compelling reasons.” For example, the Court in United States v.
Lee (1982) held that the state’s interest in a sound tax system out-weighed an
Amish employer’s claim for an exemption on the ground that the Amish refuse
for religious reasons to take advantage of Social Security benefits. To the same
effect, the Court in Bowen, Secretary of Health and Human Services, et al. v.
Roy (1986)—despite the fact that her father stated that taking a Social Security
number would “‘rob the spirit’ of his daughter and prevent her from attaining
greater spiritual power”—upheld the agency’s number requirement as a
condition precedent for receiving Social Security benefits on the grounds that the
number system served the compelling interest of administrative convenience and
accuracy.

The status of religious-based statutory and judicial exemptions remains a
perplexing constitutional issue. The Court’s cases cannot be reconciled with any
principled analysis. On the one hand, the Smith case makes it unlikely that the
present Court will judicially create free exercise exemptions from neutral and
uniform statutes; on the other hand, cases such as Amos and Texas Monthly
suggest that the Court will uphold free exercise statutory exemptions unless they
appear to endorse religion. Of course the Free Exercise Clause appears to
endorse religion. Thus under present establishment reasoning the courts are left
with the conundrum that religious exemptions may be required by the Free
Exercise Clause even as they may be prohibited by the Establishment Clause.

Richard Collin Mangrum
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At least since World War II the pressure to introduce religion into public
education followed two broad courses. The first sought to make religious
teachings and observances part of the public school curriculum. The other
worked to obtain public tax dollars for aid and support of various private
religious schools. A contrary trend resisted these pressures in defense of the
principle that the First Amendment’s Establishment Clause required preserving a
“wall of separation” between church and state. Before the war ended the Court
had declared that the Free Exercise Clause and, by implication, the
Establishment Clause applied to the state as well as to the federal government.
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The first attempt to formulate a standard prescribing just what this meant
occurred in Everson v. Board of Education (1947).

The Court’s opinion established the basic criteria governing the meaning of
the Establishment Clause. Accepting the correctness of these criteria, the four
dissenters nonetheless profoundly questioned whether Justice Hugo Black’s
opinion was in fact consistent with their logic. The conflict within the E Court
reflected the tension in the wider society.

At issue was a New Jersey law authorizing local school boards to reimburse
parents for bus fares their children paid to attend either public or Catholic
schools. The New Jersey law allowed reimbursements for children going to
public schools or to all not-for-profit private schools, including parochial
schools. In Everson the only non-public schools were Catholic schools. Since the
program specifically aided the children and their parents, any benefit accruing to
the sectarian schools themselves was indirect. Nevertheless, a local taxpayer
charged that the school board’s plan violated the Establishment Clause. After
winning in the trial and appellate courts, the taxpayer lost on review by the
state’s highest tribunal, whereupon he appealed to the U.S. Supreme Court.

The case was of interest to a number of groups. The American Civil Liberties
Union, the General Conference of Seventh-Day Adventists, and the Junior Order
of United American Mechanics of New Jersey sided with the taxpayer in amici
curiac briefs. The attorneys general of Illinois, Indiana, Louisiana,
Massachusetts, Michigan, and New York—along with the National Council of
Catholic Men—supported the New Jersey law. The broad issue involved whether
the state should breach the “wall of separation” created by the Establishment
Clause. The compelling power of that simple proposition obscured, however, the
narrower and more correct question: Did the reimbursement program itself
constitute such a breach?

The question, moreover, was not as uncomplicated as it may have seemed.
State courts divided evenly; five sustained and five overturned the
constitutionality of laws similar to New Jersey’s. The courts either accepted or
rejected the rationale that the beneficiaries were children or their parents, not
sectarian schools. A few of the courts which invalidated the laws took the
absolutist position that any aid whatsoever constituted an establishment of
religion. Undercutting such absolutism was the fact that as early as 1930 the
Supreme Court had held that a state’s appropriation of taxes to purchase books
for private schoolchildren was constitutional. This was done on the basis of the
“child benefit” theory: The children, rather than the sectarian schools, gained
from a state’s action.

The child benefit theory involved the larger question of the scope of the public
purpose doctrine. In many cases the Court had held that the use of a state’s tax
funds to support public services such as police and fire departments did not
violate the Fourteenth Amendment’s due process clause. Arguably, New Jersey’s
reimbursement program provided the means for children to attend school by
means safer than hitchhiking, long walks, or riding bicycles. Accordingly, the
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state’s monies were funding a public purpose not unlike that served by the fire
department or the police. The counterargument, of course, was that the purpose of
the reimbursement program involved education more directly than safety. The
preservation of safety was never considered to have involved the Establishment
Clause. Education, however, always had a direct relation to the Establishment
Clause, usually by forbidding the connection. Again the problem was—short of
maintaining a position of absolute prohibition—where the Court should draw a
line permitting a “public purpose.”

A final issue involved what weight, if any, the Court might give to the history
surrounding the Establishment Clause. James Madison and Thomas Jefferson
formulated the original theory of the need for an absolute separation between
church and state. At the time of the framing of the Establishment Clause, only a
few states, principally in New England, favored some sort of state aid to religion.
All the other states opposed any direct use of government funds to support
religion. There was no agreement among these states, however, about which aid
constituted indirect assistance; hence arose the gradual development of the child
benefit programs on the state level. Until the rise of the incorporation theory, of
course, the Establishment Clause of the First Amendment applied only to the
federal government. But when the Supreme Court extended the incorporation
doctrine to the Establishment Clause in 1940, the issue of original purpose
became relevant in cases involving the states. Even so the original intent of the
Framers provided little or no guidance regarding whether some line could be
drawn between direct and indirect uses of public aid of the sort established in the
child benefit programs.

Justice Black wrote the majority opinion in Everson. The issue was, he said,
whether the state could provide this particular public service without violating
the First Amendment’s Establishment Clause. He equated the expenditure of tax
dollars to ensure children’s safe transport to both public and Catholic schools
with the use of such funds to support police protection for all children. Black
reviewed the history of the nation’s experience with religious establishment,
concluding that the First Amendment required the “state to be a neutral in its
relations with groups of religious believers and unbelievers.” In support of this
neutrality principle, he drew on a number of documents familiar to the First
Amendment’s Framers, including the Virginia Bill of Religious Liberty and
Madison’s Memorial and Remonstrance. In this case the state neither contributed
money nor otherwise supported the parochial schools; it merely provided a
“general program to help parents get their children, regardless of their religion,
safely and expeditiously to and from accredited schools.” Finally, Black
affirmed, the wall separating church and state “must be kept high and
impregnable. We could not approve the slightest breach. New Jersey has not
breached it here.”

Justice Black linked the emphasis on neutrality and the ringing affirmation of
the “wall of separation” to another, subsequently famous statement: “The
‘establishment of religion’ clause of the First Amendment means at least this:
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Neither a state nor the Federal Government can set up a church. Neither can pass
laws which aid one religion, aid all religions, or prefer one religion over
another.”

The dissents took somewhat different paths. Justice Robert Jackson dissented,
with Justice Felix Frankfurter joining him. The “undertones of the opinion,
advocating complete and uncompromising separation of Church from State,”
Jackson said, “seem utterly discordant with its conclusion yielding support to
their commingling in educational matters.” Exhibiting the zeal and yet self-
consciousness of a convert, Jackson buttressed his assessment of Black’s opinion
with poetic allusion: “The case which irresistibly comes to mind as the most
fitting precedent is that of Julia who according to Byron’s reports, ‘whis pering
“I will ne’er consent,”—consented.”” Jackson had in fact initially supported
Black’s opinion, until persuaded by Justice Wiley Rutledge that an absolutist
position was most appropriate. Rutledge’s dissent—which Justices Frankfurter,
Harold Burton, and Jackson joined—had pushed Black to sharpen the linkage
between the public purpose-child benefit doctrine and the principle of neutrality.
Ultimately the dissenters rejected the possibility that any public purpose was
consistent with an absolute separation between church and state.

The elegant simplicity of the dissenters’ position obscured the comparative
complexity of Black’s logic. He could simultaneously adhere to the absolutist
wall of separation and the neutrality principle because they were constitutionally
distinct doctrines that independently defined the scope of the Establishment
Clause. Black’s opinion, accordingly, formulated the neutrality principle as an
interpretive prescription. Essentially, this resort to prescription was no different
from Black’s attempt to distinguish speech from conduct or advocacy and overt
act in other areas involving the First Amendment. The prescription established
the meaning, which should be applied as a consistent rule of interpretation.

Thus the critics underestimated Black’s attempt to articulate principles
governing the establishment of religion. Black was no more willing than
Rutledge or Jackson to breach the wall separating church and state. At the same
time he was certain that establishing the principle of governmental neutrality
where safety was at stake successfully preserved the inviolability of the
Establishment Clause. After all, New Jersey’s legislature had conferred the
reimbursement authority on local school officials to assist without preference
both the public school majority and the Catholic school minority.

Justice Black’s Everson opinion established the basic interpretation of the
Establishment Clause as it related to education. In the years to come the Court
accepted with little question the principle that the Establishment Clause applied
to the states through the Fourteenth Amendment’s Due Process Clause.
Eventually, both defenders of absolutism and advocates of accommodation found
in the decision principles supporting their views. These views in turn were spun
intoE doctrinal theories of remarkable complexity, until the meaning of the “wall
of separation” became quite obscure, and the principle of neutrality was virtually
ignored. Even so, as late as 1979, in School District of Pittsburgh v.
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Pennsylvania Department of Education, the Court dismissed for want of a
federal question a case involving a state law that required school districts to
provide bus transportation for all schoolchildren. Thus, even though the
pressures for injecting religion into public education have not abated during the
half-century since World War II, Black’s Everson opinion has remained a
constant.

Tony Freyer
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Evolution, the Public Schools, and the Courts

To some religious groups—most notably, fundamentalist Christians—Charles
Darwin’s theories about evolution have no place in public schools. They argue
that public schools should not expose students to views that conflict with or
ignore the teachings of the Bible. At a minimum, they contend that equal time
should be given to theories about the origins of life that incorporate a religious
perspective. Although a significant number of state legislatures have taken steps
to address these concerns, the Supreme Court has shown little sympathy with
their efforts.

The Butler Act and Scopes

The Scopes “monkey trial” (1925) was the first and remains the most widely
known of these cases. Although the case never reached the U.S. Supreme Court,
it was immortalized in theatrical and cinematic venues under the title /nherit the
Wind. The case arose when John Scopes, a public schoolteacher in Dayton,
Tennessee, agreed to participate in a test case to determine the legality of the
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recently enacted Butler Act. The Butler Act applied to all teachers in Tennessee
public schools, and it prohibited them from teaching “any theory that denies the
story of the Divine Creation of man as taught in the Bible and teaches instead that
man has descended from a lower order of animals.” The penalty for violating this
law was a fine of at least $100 but no more than $500 for each offense.

Scopes’s 1925 trial drew national attention, largely because of the stature of the
attorneys involved: Clarence Darrow represented John Scopes, and William
Jennings Bryan, Jr., argued for the State of Tennessee. As a matter of legal
precedent, the case is thoroughly outdated. The trial court found Scopes guilty of
having taught evolution and fined him $100. Scopes appealed, challenging the
constitutionality of the Butler Act on both state and federal grounds. In Scopes v.
Tennessee (Tenn., 1927) the state’s Supreme Court upheld the act, primarily
because the protections of the federal Bill of Rights had not yet been extended to
state employees. One justice thought that the statute was unconstitutional, on the
grounds that it was too vague to provide fair notice.

Addressing the state law issue, the court found that the Establishment Clause
of the Tennessee Constitution—which prohibited only laws affording a
preference to a religious establishment or mode of worship—did not conflict
with the Butler Act. The court reasoned that, because some proponents of
evolutionary theory were religious and some opponents of the theory were
nonreligious, then the act “preferred” no religion. The superficiality of this
analysis has not commended it to modern courts or commentators.

The Tennessee Supreme Court frustrated Clarence Darrow on two counts: It
upheld the constitutionality of the Butler Act, and it reversed Scopes’s
conviction. The $100 fine had been imposed by the trial judge, but the statute
provided that the fine be imposed by a jury. Based on that rather-technical
procedural defect, the court put an end to what it characterized as a “bizarre
case” and directed the state attorney to enter a nolle prosequi against Scopes (a
declaration that the state no longer prosecute the defendant). Although Darrow’s
client had “gotten off,” this ruling foreclosed Scopes from appealing to the U.S.
Supreme Court and obtaining a definitive ruling on the statute.

The Rotenberry Act and Epperson

The Scopes case provided encouragement to antievolutionists in Tennessee and
other states. Although Scopes’s conviction had been vacated, the state’s Supreme
Court had upheld the Butler Act against a constitutional challenge. This success
inspired the Arkansas legislature to pass the Rotenberry Act in 1928. This act
prohibited any teacher in a state-supported school from teaching the “theory or
doctrine that mankind ascended or descended from a lower order of animals.”
The act also prohibited the use or adoption of any textbooks that included
evolutionary doctrine. Violation of the act was a misdemeanor that subjected
teachers to dismissal and a fine of up to $500.
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The Rotenberry Act languished for nearly forty years, unenforced and
unchallenged. During that time, the fundamentalist cause was taken up by
proponents of “creation science” (teaching the biblical story of the creation of the
world as though it were science), and the U.S. Supreme Court changed the
ground rules of constitutional analysis. The Court made a substantial portion of
the Bill of Rights binding on the states by incorporating those guarantees into the
Due Process Clause of the Fourteenth Amendment. Public employers became
subject to the Establishment Clause of the First Amendment when the Supreme
Court decided Everson v. Board of Education (1947), which upheld a program
providing publicly financed transportation to parochial students against an
Establishment Clause challenge. These changes in constitutional doctrine proved
critical to the Supreme Court’s first decision involving the constitutionality of
antievolution laws.

The State of Arkansas hired Susan Epperson in the fall of 1964 to teach tenth-
grade biology. She was provided with a text-book that included a chapter setting
forth the evolutionary thesis. She thus faced the dilemma of being directed to use
a text that would apparently violate state law and that would subject her to
criminal charges and dismissal from her position.

Epperson sought a declaratory judgment that the Rotenberry Act was
unconstitutional. In Epperson v. Arkansas (1968) the Supreme Court, in an
opinion by Justice Abe Fortas, unanimously held that the act violated the
Establishment Clause of the First Amendment. A six-member majority found that,
because the act “selects from the body of knowledge a particular segment which
it proscribes for the sole reason that it is deemed to conflict with a particular
religious doctrine,” the act lacked a proper secular purpose. Based on the absence
of secular purpose on the part of the enacting legislature, the Court concluded
that the Rotenberry Act violated the Establishment Clause.

Epperson also contended that the act was unconstitutionally vague because it
was unclear whether it prohibited the mere mention of evolutionary doctrine or
only teaching the doctrine as an established scientific fact. Howevei; the majority
declined to resolve the vagueness argument, since it found that the absence of a
secular purpose provided sufficient reason to strike down the act under the
Establishment Clause.

Justice Hugo Black concurred separately, indicating that he had serious doubts
whether there was a case or controversy, since Arkansas had neither brought suit
nor threatened to enforce the Rotenberry Act against any teacher for almost forty
years. Assuming the presence of a justiciable controversy, Black stated that he
would find the act void for vagueness. He agreed with Epperson that ordinary
teachers would be unable to determine whether the law prohibited them from
mentioning Darwin’s theory or left them free to discuss the doctrine as long as
they did not contend that it was true.

Justice Black disagreed with the Court’s majority about the absence of secular
purpose on the part of the Arkansas legislature. He suggested that the legislature
might have been motivated by the desire to remove a controversial subject from
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the public schools. Black also noted that, insofar as proponents of creation
science considered evolution to be an “anti-religious doctrine,” a ruling that the
federal Constitution required the states to permit its exposition in public schools
raised its own Establishment Clause concern. Such aE ruling, suggested Black,
might violate the principle of neutrality between religious and nonreligious
views that the Establishment Clause is thought to embody.

“Equal Time” and “Balanced Treatment”

In the 1960s the ghost of the Scopes case reemerged in Tennessee. In 1967 the
Tennessee legislature repealed the Butler Act. Six years later, however, it drafted
a second antievolution law which sought to avoid the Constitutional shortcomings
of the Arkansas statute that had been struck down in Epperson. This statute
required any biology textbook containing the evolutionary thesis to contain a
disclaimer stating that evolution was “a theory...and not scientific fact.”
Teachers of biology were required to give equal time to the Genesis version of
creation, and the Bible was described as a “reference work™ that did not have to
carry any disclaimer. The act’s most unusual feature was its specific exclusion of
“the teaching of all occult or satanical beliefs of human origin.” It was unclear
whether this exclusion was intended to forbid the teaching of such theories entirely
or merely to exclude them from the disclaimer and equal-time requirements set
out in the remainder of the statute.

The Tennessee statute was challenged by biology teachers and parents, and in
Daniel v. Waters (6th Cir. 1975) the Sixth Circuit Court of Appeals found that
the statute violated the Establishment Clause. Rather than relying on Epperson,
which looked to the purpose of the enacting legislature, the Sixth Circuit found
that the statute would involve Tennessee’s State Textbook Commission in
theological disputes (in an effort to identify “occult” or “satanical” theories of
human origin), thus creating excessive government entanglement with religion.
The court also found that the requirement of equal time for the Genesis account
of human origins amounted to preferential treatment for a particular faith in
violation of the Establishment Clause.

Efforts to pass equal-time laws continued to flourish after Daniel v. Waters. In
1981 Louisiana passed the Balanced Treatment Act, which forbade the teaching
of evolution in public schools unless equal time were given to the teaching of
creation science. Seeking to improve the constitutional footing of this bill and to
distinguish it from the Epperson statute, the legislature provided in the text of the
act that its purpose was to support academic freedom. A legal challenge was
promptly filed by the parents of public schoolchildren, teachers, and religious
leaders. The plaintiffs sought a court order that would declare the statute
unconstitutional and prohibit its enforcement.

In Edwards v. Aguillard (1987) the U.S. Supreme Court ruled in favor of the
plaintiffs and struck down the Balanced Treatment Act under the Establishment
Clause. Justice William J.Brennan, writing for the majority, applied a three-
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pronged test that the Court had developed in Lemon v. Kurtzman (1971). Under
this test, (1) a statute must have a secular purpose, (2) its primary effect may
neither advance nor inhibit religion, and (3) it may not result in excessive
entanglement between government and religion. Violation of any of the three
prongs of the Lemon test is sufficient to make out a violation of the Establishment
Clause.

The Secular Purpose Inquiry

Justice Brennan found that, even though the articulated purpose of the Balanced
Treatment Act was the furtherance of academic freedom, the act was not
designed to further that goal, and therefore judicial deference to the stated
legislative purpose was inappropriate. Reviewing the legislative history of the
act, he noted that its sponsor had indicated that neither evolution nor creation
science should be taught in public schools—a statement that tended to undermine
the goal of academic freedom. The majority also noted that the act eliminated the
freedom to provide instruction about evolutionary theory without also teaching
creation science, an option which teachers had enjoyed before passage of the act.
Accordingly, the majority held that the stated purpose of academic freedom was
not advanced by the statute’s provisions.

Justice Brennan concluded that the articulated legislative purpose of the act
had little to do with the legislature’s real intent and goals. He thus went on to
consider the real purpose of the Balanced Treatment Act. Brennan determined
that the predominant purpose was “to advance the religious view-point that a
supernatural being created mankind” and to restructure the science curriculum to
conform with that religious view-point. Since the primary purpose of the act was
to endorse a particular religious doctrine, the act failed the secular purpose prong
of the Lemon test and therefore violated the Establishment Clause.

Justice Lewis Powell, joined by Justice Sandra Day O’Connor, concurred. Their
opinion reviewed the language and legislative history of the act in greater detail
and concluded, with the majority, that the purpose of the act was, in fact, the
promotion of a particular religious belief. Powell emphasized that mere
coincidence or harmony between subjects taught in public schools and the tenets
of a religion would be insufficient to make out an Establishment Clause violation,
since the specter of the latter arises only when the purpose of the instruction is to
advance a particular religious belief.

Justice Byron White concurred separately, noting that the Court traditionally
defers to the judgments of state courts regarding the intent of their state
legislature. He pointed out that Louisiana judges sitting on both the federal
district court and the court of appeals had concluded that the legislative purpose
in this case was the furtherance of religious belief.

Justice Antonin Scalia, joined by Chief Justice William Rehnquist, dissented.
Scalia expressed reservations about the wisdom of invalidating legislation based
on the motivation of the enacting legislature. Absent strong evidence of
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insincerity, which he found to be lacking in this case, he concluded that the
Court should defer to the legislature’s articulated statement of purpose.

Both Epperson and Aguillard were careful to emphasize that states have the
right to prescribe public school curricula; they simply may not do so in a manner
that “aids or opposes” any religion. As the Court noted in Epperson, it would be
permissible for a public school curriculum to survey various religions or to study
the Bible from a literary or historic viewpoint, as long as the material was
presented “objectively as part of a secular program of education.”

Epperson and Aguillard are two of only four cases in which the Supreme
Court has struck down a statute under the Establishment Clause because of the
absence of secular purpose. In Stone v. Graham (1980) the Court struck down a
law requiring public schools to post the Ten Commandments, and in Wallace v.
Jaffree (1985) the Court found unconstitu tional, on similar grounds, a law
requiring a minute of silence for “silent meditation or voluntary prayer.” In fact,
the Court has elsewhere sustained government action despite an express finding
of a nonsecular purpose. For example, in Zorach v. Clausen (1952) the Court
upheld a “released time” program that allowed students to attend religious
classes away from their public school during school hours.

Some commentators agree with Scalia that the secular purpose inquiry should
be insufficient, standing alone, to render a statute unconstitutional. These
critiques rely on the difficulty of determining the subjective intent of a legislative
body, and on the fact that a law may be passed for any combination of
permissible and impermissible reasons, yet have only secular effects.

Other commentators have identified numerous legislative initiatives—
including abolition, Prohibition, women’s suffrage, and civil rights—that arose
from explicitly religious motivations. Should the secular purpose inquiry
prohibit a legislature from making religiously informed judgments or from
passing laws that draw on the religious values of their constituents? Such an
interpretation, as Professor Michael McConnell has noted, suggests that those
whose understanding is derived from religious sources are ‘“second-class
citizens” who may not lobby for their principles in the public sphere.

Tension between the Religion Clauses

In Epperson, Justice Black pointed out yet another difficulty with invalidating
government action based on the absence of secular purpose. This difficulty arises
from the underlying tension between the Free Exercise Clause and the
Establishment Clause. The Free Exercise Clause sometimes obliges the
government to act with a nonsecular purpose—to afford a preference to religion
—in order to facilitate the unburdened exercise of religious rights. It may be
necessary, in other words, for the government to act in a manner that offends the
first prong of the Lemon test in order to comply with the directives of the Free
Exercise Clause.
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The Court has been responsive to this tension in other contexts. In
Corporation of the Presiding Bishop of the Church of Jesus Christ of Latter-Day
Saints v. Amos (1987) the Court appeared to tolerate the absence of a secular
purpose where the legislature did not intentionally promote the perspective of aE
particular religious organization. Amos held that an exemption to Title VII
employment discrimination which permitted a religious employer to require
employees to adhere to the employer’s religious beliefs did not violate the
Establishment Clause. Amos suggests that the Court will not always find
religious purpose to be a sufficient basis for invalidating a statute, at least where
the law does not further a particular religious belief.

Balanced treatment legislation has been proposed in at least twenty states, and
Aguillard in no way suggests that the majority of these laws would be found
unconstitutional. Proponents of such legislation are likely to learn from Aguillard
and to do a better job of keeping evidence that undermines an articulated secular
purpose out of the legislative record. By second-guessing the motivation of the
legislature and deciding the case on a summary judgment record, the Aguillard
majority opened itself to charges of insufficient respect for representative
assemblies and for the trial process. Had Aguillard proceeded to trial, the
evidence would probably have shown that the primary effect of teaching creation
science was to advance religion. The Louisiana law would have been struck
down under the second prong of the Lemon test, and the case could have been
decided on a more complete record.

Neither Aguillard nor Epperson considered one of the more telling objections
to balanced treatment laws. By reducing the field of inquiry regarding human
origins to only two competing theories, these laws posit a false duality that
excludes by implication the beliefs of other, often non-Christian religions.
Contrary to the suggestion of the Tennessee Supreme Court in Scopes, such laws
do promote certain religions at the expense of others. This goes to the heart of
the Establishment Clause prohibition. By failing to address this issue and resting
their decisions on the shifting sands of the secular purpose inquiry, Epperson and
Aguillard ensured that the battle between antievolutionists and the public schools
is far from over.

Joanne C.Brant

Bibliography

Carter, Stephen, “Evolutionism, Creationism, and Treating Religion As a Hobby,” 1987
Duke Law Journal 977-996 (1987).

Ginger, Ray, Six Days or Forever? Tennessee v. John Thomas Scopes (Chicago:
Quadrangle, 1969).

Larson, Edward J., Summer for the Gods: The Scopes Trial and America’s Continuing
Debate over Science and Religion (New York: Basic Books, 1997).

——, Trial and Error: The American Controversy over Creation and Evolution (New
York: Oxford University Press, 1985).



EMPLOYMENT DIVISION, DEPARTMENT 265

McConnell, Michael, “Religious Freedom at a Crossroads,” 59 University of Chicago Law
Review 115-194 (1992).

Note, “Leading Cases: Teaching Creationism—Louisiana’s Balanced Treatment Act,”
101 Harvard Law Review 189—199 (1987).

Rosen, Lawrence, “Continuing the Conversation: Creationism, the Religion Clauses and
the Politics of Culture,” 1988 Supreme Court Review 61-84 (1988).

Strossen, Nadine, “‘Secular Humanism’ and ‘Scientific Creationism’: Proposed Standards
for Reviewing Curricular Decisions Affecting Students’ Religious Freedom,” 47
Ohio State Law Journal 333-406 (1986).

Wills, Garry, Under God: Religion and American Politics (New York: Simon and
Schustei, 1990).

Cases Cited

Corporation of the Presiding Bishop of the Church of Jesus Christ ofLatter-Day Saints v.
Amos, 483 U.S. 327 (1987).

Daniel v. Waters, 515 F. 2d 485 (6th Cir. 1975).

Edwards v. Aguillard, 482 U.S. 578 (1987).

Epperson v. Arkansas, 393 U.S. 97 (1968).

Everson v. Board of Education, 330 U.S. 1 (1947).

Lemon v. Kurtzman, 403 U.S. 602 (1971).

Scopes v. Tennessee, 154 Tenn. 105, 289 S.W. 363 (1927).

Stone v. Graham, 449 U.S. 39 (1980).

Wallace v. Jaffree, 472 U.S. 38 (1985).

Zorach v. Clausen, 343 U.S. 306 (1952).



First Federal Congress and Religion

The First Congress under the Constitution of the United States convened on
March 4,1789, and confronted staggering tasks, including a number that had
substantial religious dimensions.

The most pressing of these tasks with religious dimensions was the ratification,
as part of a general bill of rights, of a constitutional amendment ensuring
religious liberty. Many of the states had ratified the Constitution on the
understanding that amendments composing a bill of rights would be proposed by
the new Congress at the earliest moment feasible.

On June 8, 1789, James Madison proposed that the House of Representatives
go into a committee of the whole to consider amendments to the new
Constitution. When several speakers opposed this motion, Madison read a series
of proposed amendments for consideration by a select committee. Among these
proposals were the following: “Fourthly. That in Article 1st, section 9, between
clauses 3 and 4, be inserted these clauses, to wit: The civil rights of none shall be
abridged on account of religious belief or worship, nor shall any national religion
be established, nor shall the full and equal rights of conscience be in any manner,
or on any pretext, infringed.”

On August 18 the House of Representatives proposed twelve amendments, the
third of which read, “Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof, or abridging the freedom of
speech, or of the press, or the right of the people peaceably to assemble, and to
petition the government for a redress of grievances”; and on September 28,
1789, the Congress sent these amendments to the states for ratification. By
December 12, 1791, the third through the twelfth of the proposed amendments
received the necessary ratifications by state legislatures.

The changed wording of the First Amendment (the third of the proposed
amendments) reflected the incorporation of certain other key liberties such as
speech, press, assembly, and petition into the religious liberty amendment, rather
than retaining them as separate amendments. It also reflected the dropping of the
right-of-conscience provision, which many thought too broad and too vague a
grant of exemption to governmental authority.
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The creation of this amendment ranks as the single greatest religion-related
action of the First Congress, and although its precise meaning has long been a
matter of dispute, no serious scholar disputes that, at a minimum, it proscribed
the creation of a national church.

Some of the other actions of the First Congress in relation to religious issues
are surprising, however, for they were scarcely in line with any of the major
interpretative theories of church-state relations that have held sway with modern
scholars.

On June 14, 1790, Congress was presented with the petition of the Reverend
Joseph Willard on behalf of the Congregationalist clergy of Massachusetts, who
desired Congress to establish an official version of Scripture—as the British
Parliament had done with the King James Version of the Bible—in order to
protect the public from the allegedly unreliable translations of Holy Writ under
production by printers in the various states. Congress declined to create such a
federal imprimatur for scriptural translations.

On April 22, 1789, the House of Representatives opened nominations for
chaplains for the House and the Senate. Under the rules that were eventually
adopted, each legislative chamber chose its own chaplain, each clergyman was to
receive compensation for his services, but at any given time the chaplains must
not be from the same denomination.

In 1983 the case of Marsh v. Chambers was resolved by the Supreme Court in
a 6-to-3 decision in which Chief Justice Warren E. Burger wrote the opinion of
the court’s majority, with Associate Justices John Paul Stevens, William
J.Brennan, and Thurgood Marshall dissenting.

The suit challenged, under the concept of the separation of church and state
from the First Amendment’s Establishment Clause, the constitutionality of
Nebraska’s practice of providing a paid chaplain for the legislature— a practice
of the vast majority of states and of the U.S. Congress.

Chief Justice Burger upheld the practice by refusing to apply the tripartite test
of Lemon v. Kurtzman (1971, 1973) and by defending the practice as one that
preceded the Constitution; its origins went back to the First Continental Congress
(1774). Burger further emphasized that the First Congress, which had proposed
the Bill of Rights, was, in fact, responsible for reinstituting this practice under
the new charter of government. Recitation of prayers by tax-supported legislative
chaplains had become, in the chief justice’s phrase, “part of the fabric of our
society.”

Justice Stevens’s dissent focused on the fact that the Nebraska legislature’s
sixteen-year tenure of a Presbyterian minister gave preference to one
denomination over the others, while Justices Marshall and Brennan dissented
based on the traditional objections to the entanglement of government with
religion and the sponsorship of religious worship by government.

Burger’s majority opinion in part rested on a historical argument. The chief
justice insisted on creating an exemption for a practice on the basis of its
pedigree, dating from the First Federal Congress.
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In a different arena, chaplaincies arose again when the U.S. Senate on March
4,1791, advised and consented to the officers nominated by President
Washington to fill positions in the third regiment, a new unit created under the
Military Establishment Act of March 3, 1791. Among the officers nominated and
approved was John Hunt, who was to serve as regimental chaplain, which office
had been created by the fifth section of the act.

Interestingly, the Militia Act of 1790 dropped a section requiring that states
appoint regimental chaplains for their militias on the ground that morality and
religion are useful for the promotion of discipline and good behavior in military
forces, which had earlier been proposed. The elimination of this section appears
to have been intended simply to leave this option to the discretion of each state.

Also, it should be noted that on September 25, 1789, the House proposed, “[t]
hat a joint committee of both Houses be directed to wait upon the President of
the United States to request that he would recommend to the people of the United
States, a day of public thanksgiving and prayer to be observed, by
acknowledging, with grateful hearts, the many signal favors of Almighty God,
especially by affording them the opportunity peaceably to establish a
Constitution of government for their safety and happiness.” Ultimately, this
resolution was adopted by the Senate and was implemented by President
Washington, who issued such a proclamation to the general public, creating what
would become a tradition from the earliest days of the Republic.

On August 7, 1789, the House of Representatives passed an “Act to Provide
for the Government of the Territory North-West of the River Ohio.” This act
essentially readopted the Northwest Ordinance of 1787, which had been
invalidated (as were all laws of the Confederation) by the ratification of the
Constitution. In reenacting the Ordinance, the Congress altered minor provisions
to bring it into conformity with the new organic law. However, Congress left in
place provisions for public lands to be set aside in each township to support
churches and schools. The statute asserted that such land use would promote
morality and fitness for self-government.

Finally, on June 1, 1789, the Oath Act, which provided for the administration
of oaths to all officials of the federal government and of the states, became law.
The oath for which the act provided kept the option of swearing or affirming,
stating simply, “L,..., do solemnly swear or affirm (as the case may be) that I will
support the Constitution of the United States.” This oath adhered closely to the
constitutional prohibition on religious tests by omitting all religious references,
including the traditional, “...so help me God,” which had (and has been) a
fixture in many state oaths for judicial witnesses, etc.

The diverse actions of the First Congress may be made sense of, perhaps, if
one realizes that these national legislators were firmly committed to the
avoidance of any establishment of religion—hence the congressional support for
the First Amendment, for the refusal to create an official Bible, and for the
avoidance of any religious test in oaths for office. On the other hand, however,
these early legislators saw little danger of an establishment of religion where no
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preference was extended to any particular denomination and/or where outlays of
funds were one-time grants or involved de minimis amounts.

Presidential thanksgiving proclamations had no compulsory power within them
and involved virtually no expenditure of public funds. Military and legislative
chaplaincies involved small expenditures, but were, in theory, open to all
denominations and involved no compulsion of belief or of liturgical practice.
Finally, the provision of land in the territories for the support of churches might
seem the closest to an establishment of religion, but in addition to its
nonpreferential nature, this legislative act could be construed as an act of the
government not qua national government but as the municipal authority of the
territory—the equivalent of a state government, in effect—and in that sense it
was arguably unrestricted by the First Amendment.

Patrick M.O Neil
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Flag Salute Cases

Minersville School District v. Gobitis et al. (1940) and West Virginia State
Board of Education v. Barnette (1943)—commonly referred to as the “flag salute
cases”—are among the most peculiar in American constitutional history. At issue
in both was the right of a state to require public school students to salute the flag
and say the Pledge of Allegiance. The plaintiffs were Jehovah’s Witnesses who
refused, on religious grounds, to salute the flag. In 1940, in Gobitis, the U.S.
Supreme Court upheld the school district’s attempt to force students to salute the
flag. Three years later, in Barnette, the Court reversed course, implicitly siding
with the claims of religious freedom made by the Jehovah’s Witnesses.

These cases must be understood in the light of the evolution of the Jehovah’s
Witness faith, the emergence of a “Roosevelt Court,” and the issues of patriotism
and national unity surrounding American entrance into World War II.
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Alienated from Mainstream America

The Jehovah’s Witness movement (members of the faith are emphatic that it is
not a “church”) began in the 1870s under the leadership of Charles Taze Russell,
but it did not become widespread until the 1920s and 1930s, when Joseph
F.Rutherford became the head of the movement. Rutherford organized a
proselytizing, aggressively millennial movement. The Jehovah’s Witnesses
publicly bear “witness” against what they believe are the three major allies of
Satan: the “false” teachings of most other churches and the Catholic church in
particular, human government, and capitalism and business.

In addition to denouncing “false” churches, the faith rejects patriotic
exercises. Starting in 1935 American Witnesses refused to salute the flag,
asserting that doing so violated the biblical injunction against worshipping
graven images.

Already unpopular because of their aggressive proselytizing, their heated
denunciations of other faiths, and their uncompromising stands on scriptural
interpretation, the Witnesses’ hostility to political authority and their refusal to
salute the flag further alienated them from mainstream America and from
political and police officials. This set the stage for the flag salute cases.

Minersville School District v. Gobitis (1940) resulted from the refusal of 12-
year-old Lillian Gobitis and her 10-year-old brother, William, to say the Pledge
of Allegiance in the public schools of Minersville, Pennsylvania. The father of
these children, Walter Gobitis, had grown up in Minersville and was raised in a
Roman Catholic family and had saluted the flag as a child. In 1931 Gobitis
became a Witness. The Gobitis children continued to salute the flag until
November 1935. In 1935 Witnesses in Germany refused to salute the Nazi flag.
Ultimately, more than ten thousand German Witnesses would be sent to
concentration camps for their affront to Nazi authorities. In 1935 the leader of
the Witnesses in America declared that followers of the faith “do not ‘Heil
Hitler’ nor any other creature.” After this, American Witnesses refused to take
part in flag saluting ceremonies.

In a more cosmopolitan community the refusal of the Gobitis children to salute
the flag might have gone unnoticed. But neither Gobitis nor his faith were
popular in Minersville, where 80 percent of the population was Roman Catholic.
Rather than ignoring an act that was neither defiant nor disruptive, School
Superintendent Charles E. Roudabush took steps that led to the expulsion of the
Gobitis children and one other Witness sixth-grader. Gobitis then sent his
children to a private Jehovah’s Witness school.

Eighteen months later Gobitis sued the school district in Gobitis v. Minersville
School District (E.D., Pa., 1937). United States District Court Judge Albert
B.Maris, a recent Roosevelt appointee to the federal bench, heard the case. As a
Quaker, Judge Maris was probably more sympathetic to the Witnesses than most
Americans. Although he had a distinguished military record during World War I,
as a member of a faith once persecuted for its pacifism, Maris doubtless
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understood the nature of prejudice and religious persecution that the Jehovah’s
Witnesses faced.

During the trial Superintendent Roudabush was openly hostile to the
Witnesses and plaintiffs, claiming that the children were “indoctrinated,” thereby
implying that their actions were not based on sincerely held religious beliefs.
Judge Maris rejected Roudabush’s contentions, asserting that “[t]o permit public
officers to determine whether” religious views were “sincerely held ...would
sound the death knell of religious liberty.” Rebuffing this “pernicious and alien
doctrine,” Maris reminded the school officials that Pennsylvania itself had been
founded “as a haven for all those persecuted for conscience’ sake.”

Judge Maris doubted that failing to salute the flag could “prejudice or imperil
the safety, health or morals” of other students, and he concluded that, “although
undoubtedly adopted from patriotic motives,” the flag salute requirement
“appears to have become in this case a means for the persecution of children for
conscience’ sake.”

Finally, Maris noted that “religious intolerance is again rearing its ugly head in
other parts of the world” and that thus it was of “utmost importance that the
liberties guaranteed to our citizens by the fundamental law be preserved from all
encroachment.” Although the point was not central to his decision, Maris placed
the controversy over the Jehovah’s Witnesses in the context of the rise of Nazism
and the likelihood of another world war.

Maris ordered the children readmitted to the public schools, and eighteen
months later a unanimous three-judge panel upheld his ruling. By this time many
other states had also begun to prosecute Jehovah’s Witnesses for their refusal to
salute the flag. In his opinion Judge William S.Clark denounced the “eighteen
big states” that “have seen fit to exert their power over a number [at least 120
nationwide] of little children” who sought to worship God in their own way and
to also attend the public schools. Clark also tied the controversy to the specter of
Nazism in Europe, quoting in a footnote Adolf Hitler’s 1935 declaration
dissolving the Jehovah’s Witnesses in Germany and confiscating their property.
Clark also argued that refusing to salute the flag created no “clear and present
danger” to the government and that thus the religious freedom of the children
should be protected.

A “Symbol of National Unity”

Initially the Minersville school officials did not plan to appeal to the Supreme
Court. Such an appeal cost more than this rural school district cared to spend.
But patriotic groups, including the American Legion, helped finance the appeal.
Before the Supreme Court, Harvard Law School Professor George K. Gardner
argued Gobitis’s case on behalf of the American Civil Liberties Union. He was
joined by the national leader of the Jehovah’s Witnesses, Joseph Rutherford, who
was also an attorney. Joseph W.Henderson, a lawyer from Philadelphia,
continued to represent the school board as he had in the lower courts.
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Writing for an 8-to-1 majority in the Court, Justice Felix Frankfurter reversed
the lower courts. Frankfurter was a former Harvard Law School professor, a
liberal activist recently appointed by President Roosevelt, and a Jewish
immigrant from Austria. Given his background, one might assume that
Frankfurter would have been sensitive to those who were persecuted for their
religious beliefs and who at that very moment were being sent to concentration
camps alongside the Jews in Germany, Austria, and elsewhere in Europe. Instead,
he used this background to bolster his support for the flag salute laws.

Justice Frankfurter conceded that “the affirmative pursuit of one’s convictions
about the ultimate mystery of the universe and man’s relation to it is placed
beyond the reach of law. Government may not interfere with organized or
individual expression of belief or disbelief.” However, Frankfurter noted that
there were no absolute guarantees of religious freedom. He found that the task of
the Court was to “reconcile two rights in order to prevent either from destroying
the other.” He found that

conscientious scruples have not, in the course of the long struggle for
religious toleration, relieved the individual from obedience to a general law
not aimed at the promotion or restriction of religious beliefs. The mere
possession of religiousF convictions which contradict the relevant
concerns of a political society does not relieve the citizen from a discharge
of political responsibilities.

Put simply, Frankfurter argued that the First Amendment’s guarantee of religious
freedom extended only to protection from laws that were overtly religious in
nature. Frankfurter rejected the findings of the lower court that the enforcement
of the Pledge of Allegiance was overt religious discrimination.

In a hyperbolic analogy Justice Frankfurter compared the dilemma of the
Jehovah’s Witnesses to that of Lincoln’s query during the Civil War: “Must a
government of necessity be too strong for the liberties of its people, or too weak
to maintain its own existence?” Frankfurter argued that the flag was a “symbol
of national unity, transcending all internal differences,” and, as such, he implied
that failure to salute it somehow threatened the existence of the nation. He
further argued that the states should be given great latitude in determining how
best to instill patriotism in children and to “awaken in the child’s mind
considerations as to the significance of the flag contrary to those implanted by
the parent.” He ended by noting that judicial review was “a limitation on popular
government” which should be used sparingly. He urged that issues of liberty be
fought out in the state legislatures and “in the forum of public opinion” in order
to “vindicate the self-confidence of a free people.”

In dissent Justice Harlan Fiske Stone (later to become chief justice) noted that
“by this law the state seeks to coerce these children to express a sentiment
which, as they interpret it, they do not entertain, and which violates their deepest
religious convictions.” Stone dismissed Frankfurter’s appeals to patriotism and
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his unrealistic suggestion that the issue be decided “in the forum of public
opinion” by appeals to the wisdom of the legislature. Stone pointed out that “[h]
istory teaches us that there have been but few infringements of personal liberty
by the state which have not been justified, as they are here, in the name of
righteousness and the public good, and few which have not been directed, as they
are now, at politically helpless minorities.” Finally, Stone argued that the
Constitution was more than just an outline for majoritarian government; it was
“also an expression of faith and a command that freedom of mind and spirit must
be preserved, which government must obey, if it is to adhere to that justice and
moderation without which no free government can exist.”

Justice Stone conceded the importance of instilling patriotism in future
citizens. He declared that the state might “require teaching by instruction and
study of all in our history and in the structure and organization of our government,
including the guarantee of civil liberty, which tend to inspire patriotism and love
of country.” But forcing children to violate their religious precepts was, in
Stone’s mind, not the way to teach patriotic values. He thought it far better that
the schools find “some sensible adjustment of school discipline in order that the
religious convictions of these children may be spared” than to approve
“legislation which operates to repress the religious freedom of small minorities.”

Reactions to Gobitis

Gobitis helped unleash a wave of political, legal, and physical attacks on
Jehovah’s Witnesses. Immediately following the decision, there were hundreds of
assaults on Jehovah’s Witnesses and their property. In Kennebunk, Maine, a
Jehovah’s Witnesses’ temple was burned; in Maryland the police helped a mob
break up a Jehovah’s Witnesses’ meeting; in at least thirteen other states mobs—
which often included police officials— beat, mobbed, and kidnapped Witnesses.
In Odessa, Texas, for example, the police arrested seventy Jehovah’s Witnesses
for their own “protection,” held them without charges when they refused to
salute the flag, and then released them to a mob of over a thousand people who
chased them for five miles. In Wyoming Witnesses were tarred and feathered, in
Arkansas some were shot, and in Nebraska one Witness was castrated.

Witnesses also faced official violence and persecution. Throughout the
country they were arrested without charges or on bogus charges. Sometimes the
police tortured them. In Richwood, West Vkginia, the police arrested a group of
Jehovah’s Witnesses who sought protection; the police forced the Witnesses to
drink large amounts of castor oil, tied them up, and paraded them through the
town.

State legislatures and school boards responded to Gobitis with new flag salute
laws. By 1943 over two thousand Jehovah’s Witnesses had been expelled from
schools in all forty-eight states. This was the nationwide answer to Justice
Frankfurter’s unrealistic suggestion that the Jehovah’s Witnesses appeal to the
state legislatures for relief.
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The nation’s intellectual community responded to Gobitis in quite a different
way. Overwhelmingly, law review articles condemned the decision. The law
reviews at Fordham, Georgetown, and Notre Dame and other Catholic schools
unanimously denounced Gobitis, even though the Jehovah’s Witnesses had
traditionally vilified the Roman Catholic Church. Catholic scholars clearly
understood that the issue here was civil liberties, not theology. Members of the
Supreme Court soon came to doubt the wisdom of Gobitis. In Jones v. Opelika
(1942) the Court affirmed the convictions of Jehovah’s Witnesses for distributing
their pamphlets without proper licenses from various towns in Alabama,
Arkansas, and Arizona. The laws in question were similar to other repressive laws
passed in the wake of Gobitis. Significantly, however, four justices dissented,
arguing that the statutes unconstitutionally restricted freedom of the press,
freedom of speech, and the free exercise of religion. One of the dissenters was
Justice Stone, recently promoted to Chief Justice. Also dissenting were three
members of the Gobitis majority: Justices Frank Murphy, William O.Douglas,
and Hugo Black. All three specifically concurred with Stone’s dissent. Black
wrote an exceedingly short dissent, designed to make one simple point: “Since we
joined in the opinion in the Gobitis Case, we think this is an appropriate occasion
to state that we now believe that it was also wrongly decided.” The dissenters
declared: “The First Amendment does not put the right freely to exercise religion
in a subordinate position.”

Equally important, the Opelika majority conspicuously failed to rely on
Gobitis for its result. This was probably because the recently appointed Justice
Robert Jackson, one of the majority justices, disagreed with the reasoning and
result in Gobitis. Just as Gobitis served as an invitation for the states to suppress
the Jehovah’s Witnesses, the dissents in Opelika— combined with the failure of
the majority to cite Gobitis—served as an invitation to challenge that recent
precedent.

A New Court, a New Case

The final step before a reversal of Gobitis was a change in the membership of the
Court. In October 1942 Justice James F.Byrnes, one of the majority in Opelika,
resigned. In February 1943 District Judge Wiley Rutledge joined the Court. On
the district court Rutledge had dissented in a case very similar to Opelika; his
dissent indicated that he would also oppose Gobitis. It now appeared that a
majority of the Court wished to overturn Gobitis. All that was lacking was a test
case to bring the issue back to the Supreme Court.

In January 1942 West Virginia’s state school board adopted a strict flag salute
requirement. The preamble to the board’s resolution quoted at length from
Frankfurter’s Gobitis opinion. Shortly after the adoption of this resolution,
school officials in Charleston expelled a number of Jehovah’s Witnesses,
including the children of Walter Barnette.
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In August 1942—two months after the decision in Opelika—Barnette’s
attorneys asked a three-judge panel to permanently enjoin state school officials
from requiring Jehovah’s Witnesses to salute the flag. Writing for a unanimous
court in Barnette v. West Virginia State Board of Education (S.D., West
Virginia, 1942), Judge John J.Parker, of the Fourth Circuit Court of Appeals,
granted the injunction. Parker acknowledged that “ordinarily” the lower court
would “follow an unreversed decision of the Supreme Court of the United States,
whether we agreed with it or not.”” However, in the light of the dissents in
Opelika, Parker expressed doubt that Gobitis was still binding. He noted that
three justices had explicitly announced their disagreement with Gobitis and that
the majority opinion distinguished Opelika from Gobitis. Because the three-
judge panel believed that the West Virginia regulation violated “religious liberty
when required of persons holding the religious views of the plaintiffs,” Parker
declared that the panel members would be “recreant to our duty as judges, if
through a blind following of a decision which the Supreme Court itself has thus
impaired as an authority, we should deny protection to rights which we regard as
among the most sacred of those protected by constitutional guaranties.”

In the rest of his opinion Judge Parker made three important points. First, he
noted that the flag salute controversy had become another episode in the history
of religious persecution, and that those who defended it differed little from past
persecutors. “There is F not a religious persecution in history that was not
justified in the eyes of those engaging in it on the ground that it was reasonable
and right and that the persons whose practices were suppressed were guilty of
stubborn folly hurtful of the general welfare.”

Second, Judge Parker noted that religious freedom had its limits. “He [who
belongs to the minority religion] must render to Caesar the things that are
Caesar’s as well as to God the things that are God’s. He may not refuse to bear
arms or pay taxes because of religious scruples, nor may he engage in polygamy
or any other practice directly hurtful to the safety, morals, health or general
welfare of the community.”

Finally, Judge Parker confronted Justice Frankfurter’s deference to the state
legislatures. He argued that the “suggestion that the courts are precluded by the
action of state legislative authorities in deciding when rights of religious freedom
must yield to the exercise of a police power would of course nullify the
constitutional guarantee.” Indeed, the guarantee of religious freedom “would not
be worth the paper it is written on if no legislature or school board were bound to
respect it except in so far as it might...choose” to respect it. If the courts were “to
abdicate the most important duty which rests on them,” Parker continued, then
the “tyranny of majorities over the rights of individuals or helpless minorities”
would continue to be “one of the great dangers of popular government.”

The circuit court found that to “force” someone to salute the flag “is petty
tyranny unworthy of the spirit of this Republic.” Thus the judges granted the
injunction, and for the most part West Virginia’s authorities obeyed. No more
Jehovah’s Witnesses were expelled from the schools, and even the Barnette
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children returned to their classes. Meanwhile the state’s school board appealed to
the Supreme Court.

Before the Supreme Court the attorney for the board of education
unimaginatively relied almost entirely on Gobitis. His brief was supported by a
weak amicus brief from the American Legion. Attorneys for Barnette attacked
Gobitis, comparing it to the decision in Dred Scott v. Sandford (1857). Amicus
briefs for Barnette came from the American Civil Liberties Union, written by
Osmond K. Fraenkel and Arthur Garfield Hays; and the American Bar
Association’s Committee on the Bill of Rights, written by Harvard Law School
Professor Zachariah Chafee, Jr.

Gobitis Reversed

On June 14, 1943—which ironically was Flag Day—the Court upheld the lower
court and reversed the Gobitis precedent. Justice Jackson wrote for the six-justice
majority, while Justice Frankfurter wrote a bitter dissent.

Oddly, the issue of freedom of religion was virtually absent from Jackson’s
majority opinion. Jackson accepted, without question, that the Witnesses’
sincerely held beliefs made it impossible for them to conscientiously salute the
flag. But Jackson offered no analysis of the importance of that belief or, even, of
the role of religious freedom in striking down the mandatory flag salute. Indeed,
he linked the freedom to worship with other Bill of Rights protections, noting
that the “right to life, liberty, and property, to free speech, a free press, freedom
of worship and assembly, and other fundamental rights may not be submitted to
vote; they depend on the outcome of no elections.” Jackson found that the
“freedoms of speech and of press, of assembly, and of worship may not be
infringed” on “slender grounds.”

Rather than grounding his opinion in freedom of religion, Justice Jackson
analyzed the case as one of freedom of speech and expression. Jackson argued
that the flag salute— or the refusal to salute the flag—was “a form of utterance”
and thus was subject to traditional free speech analysis. He noted that the flag
was a political symbol and that, naturally, saluting the symbol was symbolic
speech:

Symbolism is a primitive but effective way of communicating ideas. The
use of an emblem or flag to symbolize some system, idea, institution, or
personality, is a short cut from mind to mind. Causes and nations, political
parties, lodges and ecclesiastical groups seek to knit the loyalty of their
followings to a flag or banner, a color or design. The State announces rank,
function, and authority through crowns and maces, uniforms and black
robes; the church speaks through the Cross, the Crucifix, the altar and
shrine, and clerical raiment. Symbols of the State often convey political
ideas just as reli gious symbols come to convey theological ones.
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The question for Justice Jackson was rather simple: Did the “speech” of the
Jehovah’s Witnesses threaten the rights of any individuals or the peace and
stability of the government? If either threat were present, then Jackson might
have allowed the mandatory flag salute. But if the Witnesses’ “speech” did not
threaten the rights of others or threaten the government, then there was no valid
reason to suppress it.

Jackson noted that the conduct of the Jehovah’s Witnesses “did not bring them
into collision with rights asserted by any other individuals.” The Court was not
being asked “to determine where the rights of one end and another begin.” It was,
rather, a conflict “between [governmental] authority and rights of the
individual.”

Justice Jackson compared the flag salute with the issues in Stromberg v.
California (1931), which had allowed protesters to carry a red flag. This case and
others supported the “commonplace” standard in free speech cases “that
censorship or suppression of expression of opinion is tolerated by our
Constitution only when the expression presents a clear and present danger of
action of a kind the State is empowered to prevent and publish. It would seem
that involuntary affirmation could be commanded only on even more immediate
and urgent grounds than silence.” But no one claimed that the silence of the
children “during a flag salute ritual creates a clear and present danger.” Jackson
pointed out the irony that “[t]o sustain the compulsory flag salute we are required
to say that a Bill of Rights which guards the individual’s right to speak his own
mind, left it open to public authorities to compel him to utter what is not in his
mind.”

Justice Jackson’s shrewd analysis had turned the case inside out. It was no
longer one of freedom of religion but one that, in part, took the form of an
establishment of religion on the part of the government through its “flag salute
ritual.” Jackson correctly saw that the Jehovah’s Witnesses were not trying to
force their views on anyone else but, rather, that the government was trying to
force its views and beliefs on the Jehovah’s Witnesses. He noted that in Gobitis
the Court had “only examined and rejected a claim based on reli gious beliefs of
immunity from general rule.” But, Jackson pointed out, the correct question was
“whether such a ceremony so touching matters of opinion and political attitude
may be imposed upon the individual by official authority...under the
Constitution.” In other words, did the government have the power to force
anyone, regardless of religious beliefs, to participate in any ceremony or
“ritual”? What Jackson might have asked was, Did the Constitution allow for the
establishment of a secular national religion with the flag as the chief icon?

In Gobitis Justice Frankfurter had noted Lincoln’s “memorable dilemma” of
choosing between civil liberties and maintaining a free society. Jackson had little
patience for “such oversimplification, so handy in political debate.” He “doubted
whether Mr. Lincoln would have thought that the strength of government to
maintain itself would be impressively vindicated by our confirming power of the
state to expel a handful of children from school.” Here Jackson revealed the
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fundamental weakness of Frankfurter’s assertion in Gobitis that somehow the
safety of the nation depended on whether Jehovah’s Witnesses were forced to
salute the flag in the public schools.

Justice Jackson noted that even Congress had made the flag salute optional for
soldiers who had religious scruples against such ceremonies. This act “respecting
the conscience of the objector in a matter so vital as raising the Army” contrasted
“sharply with these local regulations in matters relatively trivial to the welfare of
the nation.”

“The Right to Differ”

At the time of Gobitis the nation was not at war, but war seemed imminent. By
Barnette the nation had been at war for over a year. Jackson agreed that in
wartime “national unity” was necessary and was something the government should
“foster by persuasion and example.” But could the government gain national
unity by force? Jackson made references to the suppression of the early Christians
in Rome, to the Inquisition, to “the Siberian exiles as a means of Russian unity,”
and to the “fast failing efforts of our present totalitarian enemies.” He warned
that “those who begin coercive elimination of dissent soon find themselves
exterminating the dissenters. Compulsory unification of opinion achieves only
the unanimity of theF graveyard.”

During a war against Nazism, Justice Jackson’s opinion was a plea for the
nation to avoid becoming like its enemies. He argued that the test of freedom
was “the right to differ as to things that touch the heart of the existing order.”
This led him to a ringing defense of individual liberty: “If there is any fixed star
in our constitutional constellation, it is that no official, high or petty, can
prescribe what shall be orthodox in politics, nationalism, religion, or other
matters of opinion or force citizens to confess by word or act their faith therein.”

Justice Felix Frankfurter was unmoved by Jackson’s powerful defense of
individual liberty and by his condemnation of oppressive “village tyrants” who
expelled small children from school because of their religious beliefs. At a time
when millions of Jews (and thousands of Jehovah’s Witnesses) were perishing in
German death camps, Frankfurter used his ethnicity to justify his support for the
suppression of a religious minority in the United States. He began: “One who
belongs to the most vilified and persecuted minority in history is not likely to be
insensible to the freedoms guaranteed by our Constitution.” But he argued that
he could not bring his personal beliefs to the Court, because, “as judges we are
neither Jew nor Gentile, neither Catholic nor agnostic.” He then defended judicial
self-restraint and recapitulated and elaborated on his Gobitis opinion.

Justice Frankfurter argued that “saluting the flag suppresses no belief nor
curbs it,” because those saluting it were still free to “believe what they please,
avow their belief and practice it.” In making this point, Frankfurter failed to
explain how one could “practice a belief” by doing what that belief prohibited. Nor
did he explain how forcing children to say and do one thing—while encouraging
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them to believe secretly that what they were doing was a violation of God’s
commandments—would inspire patriotism in them.

Frankfurter conceded that the flag salute law “may be a foolish measure” and
that “patriotism cannot be enforced by the flag salute.” But he argued that the
Court had no business interfering with laws made by democratically elected
legislatures and that, because a total of thirteen justices had found the flag salute
laws to be constitutional, the state laws “can not be deemed unreasonable.”
Because the state legislators had relied on the recent decision in Gobitis,
Frankfurter felt that it was unfair to strike down their legislation.

Frankfurter condemned “our constant preoccupation with the constitutionality
of legislation rather than with its wisdom....” Yet he refused to strike down the
West Virginia law, which he conceded was unwise, not because it passed all
constitutional tests but because of judicial restraint and respect for stare decisis.
He argued that the “most precious interests of civilization” were to be “found
outside of their vindication in courts of law,” and thus he urged that the Court
not interfere in the democratic process but wait for a “positive translation of the
faith of a free society into the convictions and habits and actions of the
community.” What would happen to the Witnesses in the meantime seemed of
little concern to Frankfurter.

There was some minor resistance to Barnette in a few localities; the Supreme
Court heard a few cases in which various local decisions were overturned. After
1946, however, the Court heard no more cases on the flag salute issue as
Barnette became an important precedent for other free speech and freedom of
religion cases.

Paul Finkelman
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Flast v. Cohen 392 U.S. 83 (1968)

In Flast v. Cohen (1968) the U.S. Supreme Court upheld the right of citizens
to sue the federal government in what are known as “taxpayer’s suits.” This
overturned a barrier against such suits that was imposed by the Court forty-five
years earlier, in Frothingham v. Mellon (1923). The Frothingham Court had
ruled that a federal taxpayer was without standing to challenge the
constitutionality of a federal statute. In Flast the Court reexamined this holding,
looking at whether an intrusion on First Amendment rights justified an exception
to the Frothingham standard. Seven plaintiffs, in their capacity as taxpayers,
sued Mr. Wilbur Cohen—the Secretary of Health, Education and Welfare—to
enjoin the allegedly unconstitutional expenditure of federal funds to finance
textbooks and instruction in religious schools. They claimed that these
expenditures made pursuant to the Elementary and Secondary Education Act of
1965 violated the Establishment and Free Exercise Clauses of the First
Amendment.

The district court, relying on Frothingham, dismissed the plaintiffs’ complaint
for lack of standing. The Supreme Court reversed, holding that the plaintiffs did
satisfy the U.S. Constitution’s Article III requirements for standing to sue. The
Court distinguished Flast from Frothingham, noting that the taxpayer in
Frothingham was denied standing because her relatively minor interest in the
Treasury’s funds was not enough to constitute a “direct injury,” a necessary
component under Article III. In addition, the Court found that the Frothingham
analysis was based largely on an outdated policy of judicial restraint. As a result,
the Court undertook a new examination of the standing limitations on taxpayers.

In an opinion written by Chief Justice Earl Warren, the Court created a two-
part “nexus test” to determine whether the taxpayers in Flast demonstrated a
sufficient stake in the outcome to satisfy Article III standing requirements. First,
there must be a logical link between the status asserted by the plaintiff and the
legislation attacked. Second, there must be a connection (nexus) between the
status of the litigant and the nature of the constitutional infringement.

The plaintiffs in Flast met both these criteria. As taxpayers, they were
challenging the disbursement of funds under the Taxing and Spending Clause of
Article I, Section 8, of the Constitution, thereby asserting a sufficient relationship
between themselves and the challenged legislation. However, the Court warned
that a taxpayer would not be allowed to challenge spending merely incidental to
a regulatory program; instead, the challenge must be to an expenditure made
directly pursuant to the Taxing and Spending Clause. The second and more
difficult part of the test required a specific constitutional limitation on the
exercise of the power asserted. The Court found such a limitation on the taxing
and spending power imbedded in the history of the Establishment and Free
Exercise Clauses of the First Amendment. Historical analysis revealed that the
Framers intended to provide a check against majoritarian abuse of the taxing and
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spending power in aid of religion. Because the Establishment Clause specifically
limits the taxing and spending power under Article I, Section 8, and because the
plaintiffs challenged a breach of this limitation, the Court found that the
plaintiffs met the second part of its nexus test. The Court specifically declined
comment on the substantive merits of the appellants’ claims.

Three justices filed concurrences in Flast. Justice William O.Douglas argued
for complete rejection of the Frothingham standard, rather than simply making
an exception when a taxpayer is able to demonstrate the necessary criteria.
Justice Stewart confined his analysis to the facts of the case, i.e., where a federal
taxpayer has standing to challenge the validity of a specific expenditure on the
ground that it violates the Establishment Clause of the First Amendment. Justice
Fortas agreed with Justice Stewart that the case should not be used “as a
launching pad for an attack upon any target other than legislation affecting the
Establishment Clause.” Justice Harlan dissented. He found the majority’s
reasoning erroneous and urged that the Court not abandon the Frothingham
prohibition against federal taxpayers’ suits.

The Court’s decision in Flast provided a necessary modification in the
doctrine ofF standing. If the Court had ruled that a plaintiff in his or her capacity
as taxpayer could never demonstrate a direct injury from unconstitutional
expenditures of federal funds, all “unconstitutional” appropriations under the
taxing and spending power would be immune from judicial review. The two-part
test developed by the Flast Court creates a useful balance. The Flast test grants
standing only to certain taxpayers, preventing an overflow of taxpayer suits in
federal court while preserving the Framers’ intent to keep religion and
government appropriations separate. As Lawrence Tribe has noted, “The only
way to understand...the Court’s conclusion in Flast v. Cohen, is to recognize in
the religion clauses a fundamental personal right not to be part of a community
whose official organs endorse religious views that might be fundamentally
inimical to one’s deepest beliefs.”

Laurilyn A.Goettsch
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Founders and Religion

The federal Constitutional Convention met in Philadelphia in 1787 from May
25 through September 17. During the nearly four months of debate the subject of
religion was brought up only a few times, and in no instance did a member
propose a national religious establishment. In fact, after observing on June 28
that “4 or five weeks of close attendance & continual reasonings” on the issue of
representation had produced so thorough a deadlock that the convention itself
seemed threatened, Benjamin Franklin proposed that “prayers imploring the
assistance of Heaven,...be held...every morning before we proceed to business.”
Following a brief discussion in which “only three or four persons” spoke in
support of Franklin’s motion, members adjourned without voting. The idea was
never mentioned again.

Most delegates seemed to agree with South Carolina’s Charles Pinckney, who,
in a speech on June 25, described the opportunity before the convention in the
following words: “Our situation appears to me to be this—a new, extensive
country containing within itself, the materials of forming a government capable
of extending to its citizens all the blessings of civil & religious liberty.” The
Founders’ unwillingness to use the federal Constitution to protect or establish
religion in the new nation is explained by the role of religion during the colonial
history of the country, by the way in which religion had been treated in the state
constitutions since the Revolution, and by the founding generation’s visions of
both religion and government.

America’s geographic isolation and the initial isolation of each community
within America were partly responsible for preventing the establishment of a
national religion. John Winthrop and his Puritan coreligionists left England
specifically to get beyond the reach of the Church of England. These early
colonists were as firmly dedicated to the idea of governing their own churches as
they were to governing their own communities. Although they initially were
quite willing and even eager to establish close and supportive relations between
church and state, the increasing secularization and advancing diversity of colonial
society during the eighteenth century weakened these ties markedly.

The American Revolution—although fought for many different reasons—
brought demands for enhanced political, economic, and religious rights and
liberties to the fore. Not surprisingly, then, when the newly independent states
turned to writing constitutions in the summer and fall of 1776, virtually every
one contained a bill of rights that promised religious freedom to citizens.
Virginia led the way in its June 12, 1776, Declaration of Rights. Section 16 read:
“That religion, or the duty which we owe to our CREATOR, and the manner of
discharging it, can be directed only by reason and conviction, not by force or
violence; and therefore all men are equally entitled to the free exercise of
religion, according to the dictates of conscience; and that it is the mutual duty of
all to practice Christian forbearance, love, and charity, toward each other.” Five
other states—Delaware, Maryland, New Jersey, Pennsylvania, and North
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Carolina—enacted similar provisions before the year was out, and most others
followed soon thereafter.

Section 2 of Delaware’s Declaration of Rights and Fundamental Rules read:
“That all men have a natural and unalienable Right to worship Almighty God
according to the Dictates of their own Consciences and Understanding.” The
Declaration of Rights contained in the Maryland Constitution of 1776 read: “That,
as it is the duty of every man to worship God in such a manner as he thinks most
acceptable to him; all persons, professing the Christian religion, are equally
entitled to protection of their religious liberty.” New Jersey provided “[t]hat no
person shall ever, within this Colony, be deprived of the inestimable privilege of
worshipping Almighty God in a manner agreeable to the dictates of his own
conscience.” North Carolina promised “[t]hat all men have a natural and
unalienable right to worship Almighty God according to the dictates of their own
consciences.”

Very similar language appeared in almost every state constitution that was
written in 1776 and 1777. Established state religions that sought actively to
prohibit the practice of other religions were rapidly becoming a thing of the past
in the new nation.

Nonetheless, most of the same state constitutions that proclaimed religious
liberty also contained provisions that limited full religious freedom to—in the
words of the Delaware and Maryland declarations— “Persons professing the
Christian religion.” The New Jersey Constitution, for example, declared “[t]hat
there shall be no establishment of any one religious sect in this Province.”
However, it then went on to say “that all persons, professing a belief in the faith
of any Protestant sect,...shall be capable of being elected into any office of profit
or trust.” The North Carolina Constitution, just before declaring ‘“no
establishment,” declared “[t]hat no person, who shall deny the being of God or
the truth of the Protestant religion, or the divine authority of either of the Old or
New Testaments...shall be capable of holding any office or place of trust or
profit in the civil department within this State.” The Pennsylvania Constitution
contained similar language.

Therefore, the issue before the Constitutional Convention was never whether
to establish a national religion in America. Rathei; the question was whether
religious tests of any kind—even of adherence to Protestantism broadly
understood—would be permitted under the national Constitution. Not
surprisingly, concerned Catholics and Jews waited nervously as the convention
deliberated. After more than three months of silence, Jonas Phillips, on behalf of
“the people called Jews of the City of Philadelphia,” wrote to the president and
members of the convention to plead that “the natural and unalienable Right To
worship almighty God according to the dictates of their own Conscience and
understanding” be fully respected in the new Constitution. Although this plea
came too late to affect the work of the convention, it did reflect the concern that
all non-Protestants felt about how a more powerful national government might
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treat their still-unrealized right to religious liberty free from political
discrimination.

Of all the delegates attending the convention, Charles Pinckney and James
Madison were most determined to ensure that a religious test would not be
permitted. On Monday, August 20, 1787—three months into the debates of the
convention—the members unanimously passed and sent to the Committee of
Detail a long list of propositions authored by Charles Pinckney. Included among
Pinckney’s proposals was one requiring that “[n]o religious test or qualification
shall ever be annexed to any oath of office under the authority of the United
States.” With the Constitution nearly finished, the Committee of Detail was
charged to put the resolutions accepted to date in appropriate form and to report
to the full convention about issues that remained unresolved. The report of the
Committee of Detail did not contain Pinckney’s prohibition against religious
tests. Therefore, Pinckney proposed on August 30 that Article XX of the
Committee of Detail report, which declared that “[tlhe Members of the
Legislatures, and the executive and judicial officers of the United States, and of
the several States, shall be bound by oath to support this Constitution,” be
amended to add the clause “no religious test shall ever be required as a
qualification to anyF office or public trust under the authority of the United
States.” The only debate that followed Pinckney’s suggestion was a remark by
Roger Sherman that this prohibition was “unnecessary, the prevailing liberality
being a sufficient security against such tests.” Nonetheless, Pinckney’s motion
was approved without a recorded vote, and it now appears nearly verbatim as
part of Article VI of the U.S. Constitution.

Following the convention’s final adjournment, Maryland’s Luther Martin, a
disgruntled former member of the convention, commented on the sparse attention
given to the explicit protection of religion in the proposed Constitution; his
extensive critique was entitled Genuine Information. In Section 100 of this
broadside against the convention’s work, Martin admitted that “[t]he part of the
system which provides, that no religious test shall ever be required as a
qualification to any office or public trust under the United States, was adopted by
a great majority of the convention, and without much debate.” He went on to
complain that a few members, himself included, had wanted a restriction to
Christians, such as that commonly found in the state constitutions. Martin wrote
that “there were some members so unfashionable as to think, that a belief of the
existence of a deity, and of a state of future rewards and punishments would be
some security for the good conduct of our rules, and that, in a Christian country,
it would be at least decent to hold out some distinction between the professors of
Christianity and downright infidelity or paganism.”

Yet no antiestablishment clause—no explicit statement separating religion
from the federal government—was written into the Constitution. The reason for
this seeming oversight is the same reason that prominent Founders often used to
deny the need for a bill of rights. Many thought that explicit protection for
religion from the national government was simply unnecessary. The Constitution
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provided for a limited government of enumerated powers. The Constitution
never gave the national government power over religion, and so any protection
from abuses of that power was considered to be redundant. Edmund Randolph, in
answer to an allegation by Patrick Henry that the Constitution did not provide for
the protection of religious freedom, replied that nowhere in the Constitution was
the national government given any power to legislate on religious matters. James
Madison, the future father of the national Bill of Rights, also felt that Congress
had no power over religious matters. The establishment of the national
government did not alter the power of the state constitutions. Because the state
constitutions and bills of rights were still in operation, the insertion of a religious
freedom clause in the Constitution was felt by many to be unnecessary.

In addition, many Americans felt there was no need to worry about a national
establishment of religion because of the plurality of religious sects in the
country. America included dozens of different Christian sects and a small
population of Jews. This plurality made an established national religion
impractical as well as improbable. Randolph employed precisely this argument to
assuage doubts expressed in Virginia’s ratifying convention that the Constitution
did not do enough to secure freedom of religion. Randolph said: “I am a friend of
a variety of sects, because they keep one another in order. ...And there are so
many now in the United States that they will prevent the establishment of any
one sect in prejudice to the rest, and will forever oppose all attempts to infringe
religious liberty.”

Thus the Founders arrived at the Constitutional Convention with no intention
to give the national government power over religion. Although religion played a
major role in most of the Founders’ lives, they did not intend for the national
government to interfere with it. They believed also that to combine religion and
government would belittle and corrupt both. The Constitution was based on
separating power to prevent its misuse, and the absence of any religious
establishment is merely a logical extension of that system. Thus, the aim of the
men who attended the Constitutional Convention was to join the states into a
viable government. Neither restraining nor establishing religion was seen as the
proper role for government; that role was to be left with the states and, ultimately,
with the people.

Calvin Jillson
Michelle Dye Neumann
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Free Exercise Clause in Historical Perspective: The “New” American
Philosophy of Religious Pluralism

In modern legal thinking, freedom of religion tends to be assimilated into the
familiar framework of Lockean liberal individualism. This denies the singularity
of religion in life and, more particularly, in political life. Under this view, the
Free Exercise Clause of the First Amendment presents a puzzle: Why should
religion receive special protection? Is this not an unjustified preference for
religion and, hence, a violation of the Establishment Clause itself ?

This prevailing understanding of religious liberty, however, is ahistorical. It
ignores the important role of religious ideas and evangelical religious
movements in the framing of the Free Exercise Clause. An understanding of the
historical roots of the Free Exercise Clause suggests a conception of the relation
between religion and government that emphasizes the integrity and diversity of
religious life rather than the secularism of the state.

Religious Freedom in the Colonies

There were four main approaches to religious liberty in the American colonies. At
one extreme were the Puritans of New England. Their system was profoundly
democratic, based on their congregational organization, but it was also rigid and
intolerant. Dissenters, including Baptists Roger Williams and Anne Hutchinson,
were expelled from the colony. Dissenters who persisted in returning to
Massachusetts were flogged and, as with four Quakers, sometimes executed.
Although the Puritans stopped violent repression of religious dissenters by 1680,
the established church and the hostility to religious diversity continued in New
England well into the nineteenth century.

In Virginia the Church of England was established by order of the Crown and
was maintained, in large part, as an instrument of social control by the governing
authorities and the local gentry. Both New England and Virginia, then, combined
church and state, but there the similarity ends. In New England the primary
impetus was theological, and the state was in service of true religion; in Virginia
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the primary impetus was political and economic, and the church was in service
of the social order. For the first century of its existence the Virginia establishment
required little overt coercion, since few dissenters ventured into the colony. In
the eighteenth century, however, waves of newcomers—Presbyterians, at first,
but Baptists and a few Quakers, later—began to stream into the colony, which in
response became more intolerant. During the eighteenth century, Virginia was
the most intolerant of the colonies; its model spread to Maryland and throughout
the southern colonies, albeit in less intolerant forms.

The third approach to religious liberty might be described as benign neglect. In
New York and New Jersey a policy of de facto religious toleration evolved,
primarily because of the area’s extraordinary religious diversity.

Finally, there were those colonies which were explicitly established as havens
for religious dissenters: Maryland (Roman Catholic), Rhode Island (Baptist), and
Delaware andF Pennsylvania (Quaker). In addition, Carolina provided a haven
for religious dissenters because of its founders’ commitment to enlightenment
and Lockean concepts of toleration.

Maryland, founded by the Catholic nobleman Lord Baltimore, was the first
haven for dissenters. After 1689, however, the proprietor was removed, and the
Protestant majority in Maryland established the Church of England and initiated
a program of discrimination and intolerance toward dissenters, particularly
Roman Catholics, for whose benefit the colony was originally founded. In the
eighteenth century, in fact, Maryland rivaled Virginia in its repression of
religious dissenters.

Charters obtained by the proprietors or founders of the Rhode Island,
Carolina, and New Jersey colonies were almost identical and were the most
expansive of the day. The language of these early free exercise provisions did
not survive in North Carolina, South Carolina, or New Jersey—it was superseded
by later (and more limited) religious freedom provisions—but the substance of
these provisions later reemerged as the most common pattern in the constitutions
adopted by the states after the Revolution.

The Rhode Island Charter of 1663 was the first to use the formulation “liberty
of conscience.” The depth and breadth of Rhode Island’s commitment to religious
freedom was unparalleled until after the American Revolution, but it is unlikely
that the colony’s provisions had much direct influence on subsequent
developments of the free exercise principle. The writings of its founder, Roger
Williams, were lost until 1773. Moreover, Rhode Island was the pariah among the
colonies, with a reputation for disorder and instability.

In practice the most influential examples of religious pluralism were the
middle colonies, where no church was established (except in the four counties of
metropolitan New York) and where the widest range of religious persuasions
lived in relative harmony. William Penn’s colonies were particularly associated
with religious freedom and harmony because of Penn’s widely read work The
Great Case of Liberty of Conscience (1670). Under his 1701 Charters of
Privileges, Pennsylvania and Delaware protected the religious profession of all
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theists, although they confined public office to Christians. This example caught
the eye of statesmen in other colonies. Pennsylvania’s promise of toleration
contributed to the highest level of immigration of any of the colonies, and with
immigration came prosperity.

The movement for freedom of religion in the 1780s was part of a broad
reaction against the dominant but uninspired religious cultures represented by the
Congregationalists in New England and by the Anglicans in the south. It is a
mistake to read the religion clauses under the now-prevalent assumption that
deism or natural law dominated the intellectual scene in the late eighteenth
century. Quite the contrary, America was in the wake of a great religious revival,
and the drive for religious freedom, at both the state and federal levels, was part
of this evangelistic movement.

Religious Freedom in the States

The Revolution inspired a wave of constitution writing in the new states. Eleven
of the thirteen states (plus Vermont) adopted new constitutions between 1776
and 1780. Of those eleven, six (plus Vermont) included an explicit bill of rights;
three more states adopted a bill of rights between 1781 and 1790. With the
exception of Connecticut, by 1789 every state, with or without an establishment,
had a constitutional provision protecting religious freedom, although two states
confined their protections to Christians, and five others confined protections to
theists. A number of states had religious tests for office, reflecting the
widespread view that toleration required an equality of civil but not of political
rights.

There was no discernible difference between the free exercise provisions
adopted by states that had an establishment and those without one. The free
exercise clauses of Massachusetts and New Hampshire were almost identical to
those of New Jersey, Pennsylvania, and Delaware. Freedom of religion was
universally said to be an inalienable right; the status of other rights commonly
found in state bills of rights—relating to property or trial by jury, for example—
was more disputed and was often considered derivative of civil society.

Because it is reasonable to infer that those who drafted and adopted the First
Amendment assumed that the term “free exercise of religion” meant what it had
meant in their states, these state constitutional provisions provide the most direct
evidence of the original understanding. Each of the state constitutions first
defined the scope of the free exercise right in terms of the conscience of the
individual believer and the actions that flow from that conscience. None of the
provisions confined the protection to beliefs and opinions (as Jefferson
advocated), nor to expression of beliefs and opinions. Indeed, the language
appears to have been drafted precisely to refute those interpretations. Nor did
these constitutions follow the British political philosophy of John Locke in
defining the scope of free exercise negatively, as a sphere of otherworldly
concern that does not affect the public interest. The free exercise provisions
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defined the free exercise right affirmatively, based on the scope of duties to God
perceived by the believer.

Although the free exercise right plainly extends to some forms of conduct, the
scope of protected conduct in these clauses is less clear. The provisions fall into
two categories. Four states (Virginia, Georgia, Maryland, and Rhode Island)
protected all actions stemming from religious conviction, subject to certain
limitations. The Virginia Declaration of Rights (1776)—the model for three of the
state proposals for the First Amendment and presumably the greatest influence
on Madison—is especially clear on this point. It provides that “all men are
equally entitled to the free exercise of religion, according to the dictates of
conscience,” and it defines “religion” as “the duty which we owe to our Creator,
and the manner of discharging it.” In the biblical tradition, “duties” to God
included actions, perhaps all of life, and not just speech and opinion. So,
according to Virginia, the right of free exercise extended to all of a believer’s
duties to God and included a choice of means as well as ends. By contrast, eight
states (New York, New Hampshire, Delaware, Massachusetts, New Jersey, North
Carolina, Pennsylvania, and South Carolina) and the Northwest Ordinance
confined their protection of conduct to acts of “worship.”

The limitation to acts of worship, however, was not carried over into the
federal Free Exercise Clause, which imitated the most expansive models among
the states. No direct evidence suggests whether the adoption of the broader
formulation was deliberate, but this seems consistent with the general
theological currents of Protestant America, which were “low church” and
antiritualistic and thus were less likely to view religious obligation in terms of
“worship,” narrowly understood. The ready availability of narrow models in the
recently enacted Northwest Ordinance and in the Constitution of Massachusetts
(the home state of Fisher Ames, the final drafter of the federal Free Exercise
Clause) makes it likely that the choice of broader language was deliberate.

Indeed, even in the states that apparently limited free exercise to acts of
worship, it is not clear that the limitation had any actual effect. In none of the
state free exercise cases during the early years of the Republic did the lawyers
argue or the courts hold that religiously motivated conduct was unprotected
because it was not “worship.” Since the scope and nature of religious duty were
contested issues among religions, it seems unlikely that the state provisions
intended to interject a judicial discrimination among forms of religious practice—
and especially unlikely that this interjection would favor ritual over pious
conduct.

In any event, it would be difficult on this evidence to conclude that the
Framers of the Free Exercise Clause intended it to be confined to acts of
worship. That would require the assumption that Fisher Ames and the First
Congress accidentally failed to use familiar language that would have precisely
expressed their meaning and adopted instead new language that went beyond
their intentions. Either the broader meaning was intended, or no thought was
given to the matter at all. Another common element in state free exercise
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provisions is that the provisions limited the right by particular, defined state
interests. Typical was Article LVI of Georgia’s Constitution of 1777: “All
persons whatever shall have the free exercise of their religion; provided it be not
repugnant to the peace and safety of the State.” New York, New Hampshire,
Georgia, Delaware, Maryland, Massachusetts, New Jersey, Rhode Island, and
South Carolina limited the free exercise right to actions that were “peaceable” or
that would not disturb the “peace” or “safety” of the state. New York, Maryland,
Rhode Island, and South Carolina also expressly disallowed acts of
licentiousness or immorality; New Hampshire and Massachusetts forbade acts
that would interfere with the religious practices of others; Rhode Island forbade
theF “civil injury or outward disturbance of others”; Maryland added acts
contrary to “good order”; and Delaware disallowed acts contrary to the
“happiness” or which “disturb the Peace, the Happiness or Safety of Society.”

These provisos are the most revealing and important feature of the state
constitutions. They strongly suggest that the free exercise provisions themselves
contemplated religiously compelled exemptions from at least some generally
applicable laws (those not needed to protect the public “peace and safety,” or
other particularly important types of laws). Because even according to the
Lockean no-exemptions view religious persons cannot be prohibited from
engaging in otherwise legal activities, the provisos would only have effect if
religiously motivated conduct violated the general laws in some way. The “peace
and safety” provisos can be seen as roughly equivalent to the modern
constitutional formulation that a burden on the free exercise of religion may be
justified only by a “compelling governmental purpose.”

Some historians dispute this interpretation of the “peace and safety” provisos,
maintaining that they authorized a complete withdrawal of free exercise rights
from any religious denomination whose teaching was deemed to be contrary to
the public peace or safety. Although this is linguistically plausible, there is no
evidence of actual practice consistent with this interpretation, whereas the
practice of conferring religious exemptions was relatively common.

The principal sources of conflict between civil law and religious conviction at
this time centered on oath requirements, military conscription, and religious
assessments. In each of these contexts, religious minorities struggled and
eventually succeeded in winning exemptions in many of the states. The right of
religious exemption from compulsory military service is a particularly telling
example. Not only was this right recognized by almost every state, but it also
was protected by the Continental Congress during the Revolution and was
almost included in the proposals for a federal bill of rights passed by the House of
Representatives (only to be rejected by the Senate).

Of course, the general congruence between religious beliefs and general social
mores meant that the occasions when religious conscience came into conflict
with generally applicable secular legislation were few. But the resolution of these
conflicts suggests that exemptions were seen as natural and legitimate responses
to the tension between law and religious convictions. Rather than making oaths,
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military service, and tithes voluntary for everyone, and rather than coercing the
consciences of otherwise loyal and law-abiding citizens who were bound by
religious duty not to comply, the colonies and states wrote special exemptions
into their laws. The wording of the early state constitutions suggests—though it
does not dispositively prove—that the idea of exemptions was part of what was
meant by “free exercise of religion.”

Religious Freedom in the Republic

The original Constitution drafted by the convention in 1787 and ratified by the
states in 1788 contained no provisions protecting the general freedom of
religion. It was not, however, entirely silent about religion. Two provisions of the
Constitution reflect a spirit and purpose similar to that of the Free Exercise
Clause: the prohibition on religious tests for office (Article VI) and the
allowance of affirmations in lieu of oaths (Articles I, 11, and VI). Both provisions
were designed to prevent restrictions hostile to particular religions and thus to
make the government of the United States more religiously inclusive. Neither
provision, however, used the device of a religionspecific exemption, nor was
either sufficient to assuage the concerns of America’s religious sects, for whom
only a bill of rights would do.

If the principal danger to religious liberty was the deliberate oppression of
religious minorities by the majority, then James Madison’s vision of a large
republic with competing groups holding one another in check offered a powerful
answer to those who demanded a free exercise clause. This is because in a nation
of many different religious groups, each jealous of the others, it would be
difficult if not impossible for any group to impose its beliefs on the others. Thus
the Federalists argued that no bill of rights and no free exercise clause was
necessary.

The Federalists’ argument, however, did not carry the day. This is perhaps
because Madison’s large republic model did not satisfy the concerns of those
who feared the unintended effects of legislation passed without regard to the
religious scruples of small minorities, rather than deliberate oppression. The
multiplicity of sects itself provides no protection against ignorance or
indifference. Indeed, the position of religious minorities might have been much
worse. Because settlements of minorities tended to be concentrated in particular
regions, most sects had greater influence at the state than at the national level.
The same extended republic that might protect minority faiths against oppression
also might make them more vulnerable to thoughtless general legislation.

Whatever the reason, the religious minorities of America—especially the
“enthusiastic” Protestant sects, such as the Baptists—pressed for express
constitutional protection. In response, Madison wrote to the Baptist leader
George Eve in January 1789, pledging to his Baptist constituents that he would
work for “the most satisfactory provisions for all essential rights, particularly the
rights of Conscience in the fullest latitude.” Lawmakers in other states responded
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to similar public pressure and drafted proposals for amendments. Five of the
state ratifying conventions (plus the minority report in Pennsylvania) urged
protection for religious freedom. These conventions, with one exception,
employed the language free “exercise” of “religion,” borrowing from the
Virginia Declaration of Rights.

The recorded debates in the House over these proposals centered on
establishment questions and thus cast little light on the meaning of the Free
Exercise Clause. Instead we must rely primarily on successive drafts of the
clause during its passage through the First Congress. Rejecting the model of the
state proposals, Madison drafted the following formulation: “The civil rights of
none shall be abridged on account of religious belief or worship [n]or shall any
national religion be established, nor shall the full and equal rights of conscience
be in any manner, nor on any pretext, infringed.”

Three aspects of this proposal are suggestive. First, the formulation “full and
equal rights of conscience” implies that the liberty has both a substantive and an
equality component: The rights must be both “full” and “equal.” Hence, the
liberty of conscience is entitled not only to equal protection but also to some
absolute measure of protection apart from mere governmental neutrality.

Second, the formulation that the rights in question shall not “in any manner
nor on any pretext be infringed” suggests protection from infringements in any
form, even those not expressly directed at religious practice.

Third, Madison favored the formulation “rights of conscience” over the
formulation “free exercise of religion.” This choice of language was ultimately
reversed by the House and the Senate.

Rather than debating Madison’s proposal, the Select Committee proposed a
much shorter version: “no religion shall be established by law, nor shall the
equal rights of conscience be infringed.” The committee deleted Madison’s
reference to “civil rights,” probably because it was redundant, and shortened his
“full and equal rights of conscience” to “equal rights of conscience.” If this
change was more than stylistic, it emphasizes equal treatment rather than full
substantive protection.

The Select Committee language ran into trouble in the House, largely because
of concerns that its establishment provision might interfere with the ability of
states to support religion. After a brief flirtation with language proposed by New
Hampshire (“Congress shall make no laws touching religion, or to infringe the
rights of conscience”), the House adopted a formulation proposed by Fisher
Ames of Massachusetts: “Congress shall make no law establishing religion, or to
prevent the free exercise thereof, or to infringe the rights of conscience.” The
House approved the amendment as proposed by Ames without recorded debate or
discussion. Both the House and the Senate journals record that the House passed
and sent to the Senate a proposed amendment slightly different from the Ames
proposal using the verb “prohibiting” instead of Ames’s actual term, “prevent.”
This was the version that was considered by the Senate and that ultimately was
employed in the First Amendment.
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In the Senate the debate was not recorded, but various versions of the religion
clauses were adopted and rejected in succession. Each of these versions used
either the phrase “rights of conscience” or the phrase “free exercise of religion”
(not both, as in the Ames proposal). The Senate ultimately adopted a version that
read: “Congress shall make no law establishing articles of faith or a mode of
worship, or prohibiting the free exercise of religion.”

The House rejected the Senate’s version, presumably because of its narrow
provision on establishment. A Conference Committee,F on which Madison
served, proposed the version of the religion clauses that was ultimately ratified.
The Free Exercise Clause itself was unchanged from the final Senate bill:
“Congress shall make no law respecting an establishment of religion or
prohibiting the free exercise thereof.”

Free Exercise: Pluralism and Stability

Of the many linguistic changes made during the drafting of the First
Amendment, the most significant was the substitution of “free exercise of
religion” for “liberty of conscience.” It is theoretically possible that this had no
substantive meaning, for in many of the debates in the preconstitutional period
the concepts of “liberty of conscience” and “free exercise of religion” were used
interchangeably, and there were no recorded debates concerning the choice of
language. The fact that the Ames proposal contained both and that the Senate
oscillated between drafts containing the two different terms, however, strongly
suggests that the linguistic decision was understood as important. There are three
principal differences between the terms.

The least ambiguous difference is that the term “free exercise” makes clear
that the clause protects religiously motivated conduct as well as belief. This casts
doubt on the U.S. Supreme Court’s later insistence on a belief-conduct
distinction, with conduct receiving only secondary protection. A second
important difference is that “conscience” emphasizes individual judgment,
whereas “religion” also encompasses the corporate or institutional aspects of
religious belief. The third, and most controversial, difference between the “free
exercise of religion” and the “rights of conscience” is that the latter might seem
to extend to claims of conscience based on something other than religion, such as
belief systems based on political ideology or secular moral philosophy. By
deleting references to “conscience,” in other words, the final version of the First
Amendment singles out religion for special treatment.

The textual insistence on the special status of “religion” is rooted in the
prevailing understandings, both religious and philosophical, of the difference
between religious faith and other forms of human judgment. Not until the second
third of the nineteenth century did the notion that the opinions of individuals
have precedence over the decisions of civil society gain currency in American
thought. In 1789 most would have agreed with Locke in 4 Letter Concerning
Toleration (1689) that “the private judgment of any person concerning a law



294 RELIGION AND AMERICAN LAW: AN ENCYCLOPEDIA

enacted in political matters, for the public good, does not take away the
obligation of that law, nor deserve a dispensation.”

Religious convictions were of a different order. Conflicts arising from religious
convictions were conceived of not as a clash between the judgment of the
individual and of the state but as a conflict between earthly and spiritual
sovereigns. The believer was not seen as the instigator of the conflict; the
believer was simply caught between the inconsistent demand of two rightful
authorities. Not only were the spiritual and earthly authorities envisioned as
independent, but in the nature of things the spiritual authorities also had a
superior claim. As Madison put it in Memorial and Remonstrance against
Religious Assessments (1785):

It is the duty of every man to render to the Creator such homage and such
only as he believes to be acceptable to him. This duty is precedent both in
order of time and degree of obligation to the claims of Civil Society. The
duties to God are precedent both in time and also in importance. Before
any man can be considered as a member of Civil Society, he must be
considered as a subject of the Governor of the Universe: And if a member
of Civil Society who enters into any subordinate Association, must also do
it with a reservation of his duty to the general authority; much more must
every man who becomes a member of any particular Civil Society do it
with a saving of his allegiance to the Universal Sovereign.

The Free Exercise Clause accords a special, protected status to religious
conscience not because religious judgments are better, truer, or more likely to be
moral than nonreligious judgments are but because the obligations entailed by
religion transcend the individual and are outside the individual’s control. As John
Locke wrote in his third letter on toleration, the “magistrates of the world” thus
have no authority to coerce individuals on account of religious opinion, for in
this sphere they can have no basis for action other than “their own belief, their
own persuasion,” which is as likely to support the false as the true religion.

In contrast to Jefferson, Madison grasped that the United States was not
amenable to Enlightenment solutions: Religious sectarianism will not go away,
nor should it. Madison’s contribution was to understand factions, including
religious factions, as a source of peace and stability. If there are enough factions,
they will check and balance one another and frustrate attempts to monopolize or
oppress—no matter how intolerant or fanatical any particular sect may be. This
position is consistent with an aggressive interpretation of the Free Exercise
Clause, which protects the interests of religious minorities in conflict with the
wider society and thereby encourages the proliferation of religious factions. In
other words, as the organizing principle of church-state relations, the Madisonian
perspective points toward pluralism rather than toward assimilation, ecumenism,
or secularism. The happy result of the Madisonian solution is to achieve both the
unrestrained practice of religion in accordance with conscience (the desire of the
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religious “sects”) and the control of religious warfare and oppression (the goal of
the Enlightenment).

In this sense, the Free Exercise Clause may well be the most philosophically
distinctive feature of the American Constitution. Viewed in its historical light—
as the product of religious pluralism and intense religious sectarianism in the
American states and colonies, with some influence from the rationalistic
Enlightenment—the Free Exercise Clause represents a new and unprecedented
conception of government and its relation to claims of higher truth and authority.
Government is understood as a subordinate association in the most profound
sense, for the Constitution recognizes the authority of the divine will while also
recognizing that government is incompetent to determine what particular
conception of the divine is authoritative. Even the democratic will of the people
is, in principle, subordinate to the commands of God, as heard and understood in
the individual conscience. In such a nation, with such a commitment, totalitarian
tyranny is a philosophical impossibility.

Michael McConnell
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Friedman v. Board of County Commissioners of Bernalillo County (N. Mex.,
1985) involved the issue of whether the official seal of a New Mexico county
violated the First Amendment’s Establishment Clause. The Bernalillo County
seal included a Latin crossF beneath the Spanish motto “Con Esta Vencemos”
(“With This We Conquer” or “With This We Overcome”). Set against a blue
background representing the sky, the motto and the cross stood above four
darkerblue mountains and a green plain; eight white sheep stood on the plain.
Although the precise origins of the symbol were unknown, the county used the
seal as early as 1925 on some documents, and beginning in 1973 the seal
appeared on all official records, stationery, motor vehicles, and sheriffs’
uniforms. After residents filed an action seeking an injunction to prevent use of
the seal, a U.S. district court ruled that the emblem violated neither the
Establishment Clause nor the Free Exercise Clause of the First Amendment. A
three-judge panel of the Tenth Circuit Court of Appeals affirmed the lower
court’s decision, but the entire seven-member court subsequently reheard the
case.

The full court reversed the panel’s earlier decision and held that the county’s
use of the seal did indeed violate the Establishment Clause. Writing for the
majority, Judge James K. Logan, appointed by President Jimmy Carter in 1977,
applied the three-pronged Lemon test to determine whether or not the county’s
use of the seal constituted an Establishment Clause violation. Under this test—
established by the U.S. Supreme Court in Lemon v. Kurtzman (1971)-if the
governmental action in question has a secular purpose, if its principal or primary
effect “neither advances nor inhibits” religion, and if the action does not foster
excessive government entanglement with religion, then the measure does not
violate the Establishment Clause. Failure to satisfy all three of these
requirements renders the action unconstitutional.

According to Judge Logan, the key in the Friedman case was the district
court’s finding on the second prong of the Lemon test—the so-called effect test.
In interpreting this aspect of Lemon, Logan followed Justice Sandra Day
O’Connor’s concurring opinion in Lynch v. Donnelly (1985), a case involving a
local government’s Christmas display of a creche, or nativity scene. In Lynch
Justice O’Connor contended that the second prong of the Lemon test rendered
impermissible any governmental action that an average observer perceived as an
endorsement of religion. “If the challenged practice is likely to be interpreted as
advancing religion,” Logan reasoned, echoing O’Connor, “it has an
impermissible effect and violates the Constitution, regardless of whether it
actually is intended to do so” (p. 781). The advancement of religion, continued
Logan, “need not be material or tangible.” Rather, “an implicit symbolic benefit”
to religion was enough to render a judgment against the action in question” (p.
781). “The seal as used conveys a strong impression to the average observer that
Christianity is being endorsed,” Logan concluded (p. 782). The appeals court
held that Bernalillo County’s use of the cross and motto in its official seal
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advanced the Christian faith, and the judges thus reversed the district court’s
ruling.

The majority opinion provoked strong dissent. Two judges openly disagreed; a
third, who had written the original opinion for the three-judge panel, no doubt
shared their views, although he did not file a dissenting opinion. Judge James
E.Barrett, a 1971 appointee of President Richard Nixon, made his objections
most clear, contending that the Lemon test is useful only if it is applied with
“common sense,” taking into account the nation’s rich religious heritage (p.
785). Paradoxically, the dissenters also looked to Lynch to support their position,
for the Supreme Court had upheld the display of the créche because of its
historical and cultural importance. “Here, too, the display of the Christian
symbol of the Cross,” Barrett argued, “in combination with the secular symbols,
has deep historical and cultural significance to Bernalillo County.” Citing
various forms of permissible interaction between church and state—including
opening prayers at public school graduations and sessions of the U.S. Congress—
Judge Barrett criticized the majority’s “easy bright-line approach for addressing
constitutional issues.” “We have repeatedly cautioned that Lemon did not
establish a rigid caliper capable of resolving every Establishment Clause issue,”
he concluded, “but that it sought only to provide ‘signposts’” (p. 786).

Friedman represented the increasingly uncertain nature of the constitutional
interpretation of the religion clauses during the 1980s. Although a more
conservative U.S. Supreme Court grew amenable to religious accommodation,
especially with its decision in Lynch, at least some members of the federal
judiciary felt that the justices were perhaps moving too far in this direction. The
decision in Friedman, therefore, stood as a clear effort by the Tenth Circuit
Court of Appeals to narrow the conceivably broad implications of the Supreme
Court’s opinion in Lynch. Despite the potential conflict between these two
decisions, however, the Supreme Court decided not to hear an appeal of
Friedman.

Timothy S.Huebner
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Fundamental Constitutions of Carolina

In the summer of 1669 Anthony Ashley Cooper (Baron Ashley) and his
secretary, the now-esteemed philosopher John Locke, drafted the Fundamental
Constitutions of Carolina. Formally adopted by the Lords Proprietors of the
Carolina Colony on March 1,1670, the Fundamental Constitutions had a
significant impact on the political and religious history of the proprietary
province of Carolina and on the continued vitality of the royal colonies and states
of North and South Carolina. The document established toleration for all religious
opinion that met a tripartite test:

(1) That there is a God.

(2) That God is publicly to be worshipped.

(3) That it is lawful and the duty of every man, being thereunto called by
those that govern, to bear witness to truth; and that every church or
profession shall in their terms of communion, set down the eternal way
whereby they witness a truth as in the presence of God, whether it be by
laying hands on or kissing the bible, as in the church of England, or by
holding up the hand, or any other sensible way.

The last portion of the test was to facilitate affirmations to the truth when
required in court proceedings or other occasions. Quakers, prohibited from
taking an oath, would otherwise be excluded from participation in public life.

Stating the need to maintain peace despite diversity of religious opinions, the
Fundamental Constitutions provided that “Jews, Heathens and other dissenters
from the purity of the Christian religion” should have an opportunity to learn
“the reasonableness of its doctrines” while living among Christian believers. In
addition, “no person whatsoever shall disturb, molest, or persecute another, for
his speculative opinions in religion, or his way of worship.”

Any seven individuals meeting the three-part standard might form a church or
“profession,” and the terms of admission to membership and participation in
worship should be set forth in a book to be kept by the public registrar of the area
in which the group was formed. All residents over the age of 17 were required to
belong to one such group before receiving protection of the law or access to
public office. Membership in a religious group was evidenced by signing its terms
of communion as maintained by the local registrar; an individual might resign
from membership by striking his signature from the official registry. Religious
groups that were established under these provisions were prohibited from
disturbing any other group, from speaking irreverently about another group, and
from uttering sedition about the government during meetings.

Before approving the Cooper-Locke draft of the Fundamental Constitutions,
the proprietorial board insisted that a provision be inserted making the Church of
England the established church of Carolina. The final draft therefore established
the Anglican Church in the province, but it recognized and tolerated all other
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religious beliefs. As a consequence, individuals who were not members of the
Church of England might hold public office in the colony, and dissenting
congregations enjoyed legal status. Because the three-part test was the only
standard to be met by a religious group, and because the test was neither
Christian nor trinitarian in its requirements,F the Carolina province was second
only to Rhode Island in its tolerance of divergent religious opinions.

Growing numbers of Anglican settlers precipitated a crisis in regard to
religious qualifications for holding office. This was the “Exclusion Crisis” of
1706, which centered on a colonial law that required membership in the Church
of England as a qualification for holding public office. In the course of the
dissenting party’s efforts to secure repeal, a pamphlet entitled Party-Tyranny, or,
An Occasional Bill in Miniature, as Now Practiced in Carolina was published in
England. It attacked the exclusionary law as a breach of the political compact—
the Pacta Conventa—contained in the Fundamental Constitutions. The author
argued that tolerance of religious belief and the access to public office were part
of the inducement that brought dissenters to the colony. Since the proprietors had
breached their part of the agreement, the colony should revert to the possession of
the Crown. Bowing to pressure from Carolina and from royal officials at home,
the Lords Proprietors disallowed the offending statute. Thus the Fundamental
Constitutions—despite its general lack of implementation as a governmental
instrument— nevertheless gained prestige as a “higher law” document
guaranteeing religious toleration and freer access to public office than existed in
contemporary England.

Although the Church of England gained establishment in colonial South
Carolina, toleration of dissenting religious belief continued. The 1778 state
Constitution imposed the requirement that those who otherwise were qualified to
vote should meet the broad religious requirement that they believed in God and
in a future state of rewards and punishments. Although all religious groups
acknowledging the existence of God and a future state of rewards and
punishments were tolerated, access to office was limited to “Protestants.” The
1778 South Carolina Constitution continued the Fundamental Constitutions
provisions concerning the formation of independent churches and religious
professions; it also perpetuated the 1670 document’s provision that Quakers and
others might depart from the traditional oath when their conscience required.

Herbert A.Johnson
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Gay Rights Coalition of Georgetown University Law Center et al. v.
Georgetown University et al., 536 A. 2d 1 (D.C. App. 1987)

The Free Exercise Clause and statutorily created civil rights came into direct
confrontation in Gay Rights Coalition of Georgetown University Law Center et al.
v. Georgetown University et al. (D.C., 1987), a case in which student gay rights
groups challenged the decision of Georgetown University (a private institution
affiliated with the Catholic Church) not to grant the student groups official
recognition.

Gay student groups at Georgetown University and the Georgetown Law
Center applied for “university recognition,” a status that would have allowed the
groups to have a campus mailbox, to use campus services for computerized
labels and mailing, and to apply for funding from the university. Both groups
previously had been granted “student body endorsement” by the student
government at Georgetown, a status that enabled the groups, among other things,
to use the university’s facilities, including campus advertising, and to apply for
lecture-fund privileges. During academic years 1978—1979 and 1979-1980, the
gay student groups were denied university recognition by various officials in the
administration. On both occasions Georgetown—which was founded by Jesuits
in 1789 and maintains an ongoing relationship with the Roman Catholic Church
—reasoned that, although it did not discriminate against gay and lesbian students
and would continue to make the university’s facilities available to the groups for
meetings and other events, it could not, consistent with the teachings of the
Catholic Church that homosexual acts are morally wrong, “endorse” gay student
organizations by granting them university recognition.

The student groups brought suit against Georgetown under the District of
Columbia’s Human Rights Act, which forbade any educational institution from
denying use of its facilities or services on the basis of, among other things,
sexual orientation. Georgetown offered two defenses: (1) that it was not denying
university recognition “on the basis of”” sexual orientation but, rather, because of
the group’s purposes and activities; and (2) that even if the denial were based on
the sexual orientation of the students in the groups, the Free Exercise Clause of
the First Amendment protected Georgetown from being forced to act contrary to
its religious beliefs. The trial court ruled that, although Georgetown had violated



302 RELIGION AND AMERICAN LAW: AN ENCYCLOPEDIA

the terms of the Human Rights Act, the Free Exercise Clause precluded the act
from being applied to Georgetown.

After a panel of the District of Columbia Court of Appeals reversed the trial
court and ruled that Georgetown must recognize the student groups, the complete
court heard the appeal and issued seven separate opinions, none of which
garnered a majority. The lead opinion, written by Judge Mack, used a Solomonic
approach, severing the “tangible” benefits of university recognition (e.g., to have
a campus mailbox, to use the computerized label and mailing services, and to
apply for funding from the university) from the “intangible” benefit of
endorsement by Georgetown. She interpreted the District of Columbia’s Human
Rights Act as applying only to tangible benefits, reasoning that reading the
statute to require endorsement would jeopardize the constitutionality of the
statute under both the Free Speech and the Free Exercise Clauses. This
effectively dropped the endorsement issue out of the case. Judge Mack then
found a violation of the Human Rights Act insofar as Georgetown had denied the
tangible benefits to the gay student groups based on the sexual orientation of the
members. Only then did she consider the university’s free exercise defense.

In doing so, Judge Mack used the U.S. Supreme Court’s familiar three-part test
for religious accommodation cases—dating back to Sherbert v. Verner (1963)
and Wisconsin v. Yoder (1972), and as recently formulated in Bob Jones
University v. United States (1983)—to determine whether the Free Exercise
Clause required that Georgetown be exempted from the statute. First she found
that forcing Georgetown to comply with the Human Rights Act by providing the
tangible benefits to the gay student groups would be a sufficient burden on the
university’s religious practice so as to invoke First Amendment protection. Next
Judge Mack tackled the “novel question” of whether the District of Columbia
had a compelling governmental interest in eradicating discrimination based on
sexual orientation. After an extensive survey of the literature on the causes of
homosexuality and the extent and effects of discrimination against homosexuals,
Judge Mack concluded that the District of Columbia “acted on the most pressing
of needs” when it banned discrimination on the basis of sexual orientation under
the Human Rights Act and, therefore, that the requirement of compelling
governmental interest was met. She then weighed the “relatively slight” burden
on Georgetown’s religious practice (if it provided the tangible benefits to the gay
students groups) against the District of Columbia’s compelling interest in
eradicating discrimination based on sexual orientation, and she concluded that
the governmental interest outweighed the burden on Georgetown. Last, she
concluded that the enforcement of the statute against Georgetown was indeed the
least-restrictive means of eradicating discrimination based on sexual orientation.

Two judges on the appeals court concurred with Judge Mack’s Solomonic
result. Two other judges would have held that Georgetown also was required
under the Human Rights Act to grant all the benefits conferred by university
recognition; they concluded that Judge Mack’s severance of the tangible from
the intangible was impractical and that, since recognition did not equal
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endorsement, such a-result would not run afoul of the First Amendment. The
final two judges concurred with Judge Mack’s conclusion that the Free Exercise
Clause prevented the Human Rights Act from forcing Georgetown to “endorse”
the student groups, but they dissented regarding the ability of the act to force
Georgetown to provide the tangible benefits, because of free speech and free
exercise concerns.

The import of Gay Rights Coalition is limited by its scope. The opinion is
significant in holding that a statute backed by the compelling interest in
eradicating discrimination based on sexual orientation outweighs the burden on a
religious educational institution to provide services and facilities to groups
whose beliefs are counter to the institution’s moral teachings. However, Judge
Mack’s severing of the tangible benefits from the intangible endorsement
enabled the court to sidestep the more difficult issue of whether a sincere
religious belief can exempt a religious group from a law that is based on a
compelling interest designed to erad